Appeal No. 903 - ARTHUR LEWIS MAHOOD v. US - 21 June, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-549625-D1 and
all other Licenses, Certificates and Documents
| ssued to: ARTHUR LEW S MAHOOD

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

903
ARTHUR LEW S MAHOOD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 30 August 1955, an Exam ner of the United
States Coast CGuard at Long Beach, California, revoked Merchant
Mari ner's Docunent No. Z-54925-D1 issued to Arthur Lew s Mahood
upon finding himguilty of m sconduct based upon a specification
all eging in substance that wle serving as an oiler on board the
USNS M SSI ON SOLANO under authority of the docunent above
descri bed, on or about 24 June 1955, while said vessel was in the
port of Sasebo, Japan, he wongfully assaulted and battered a
fell ow crew nenber, Babe E. Collings, wth a dangerous weapon, to
with: a knife.

Appel | ant was served with the charge and specification on 12
August 1955. He was directed to appear for a hearing on 16 August
1955. The Investigating Oficer testified that, at the tinme of
service of the charge and specification, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. He was
al so inforned that the hearing would proceed in

file:////hgsms-l awdb/users/K nowl edgeM anagement.... %208 %620R%620879%620-96201078/903%20-%20M AHOOD..htm (1 of 7) [02/10/2011 12:35:46 PM]



Appeal No. 903 - ARTHUR LEWIS MAHOOD v. US - 21 June, 1956.

absentia if he did not appear. On 15 August 1955, counsel for

Appel | ant tel ephoned the Investigating O ficer and the hearing date
was set for 24 August 1955 in order to give counsel additional tine
to prepare Appellant's defense. The hearing was conducted in

absenti a when neither Appellant nor his counsel appeared for
t he hearing on 24 August 1955. The hearing proceeded as though the
Exam ner had entered a plea of "not guilty" on behalf of Appellant.

The I nvestigating Oficer nmade his opening statenent. He then
I ntroduced in evidence the Shipping Articles of the M SSI ON SOLANG,
a certified copy of an entry in her Oficial Logbook and ot her
docunentary evidence including the Master's report of the injury to
col I'i ngs.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating O ficer and given himan opportunity to submt
proposed findings and concl usi ons, the Exam ner announced his
deci sion and concl uded that the charge and specification had been
proved. He then entered the order revoking Appellant's Merchant
Mariner's Docunment No. Z-549625-D1 and all other |icenses,
certificates and docunents issued to Appellant by the United States
Coast QGuard or its predecessor authority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

on 24 June 1955, Appellant was serving as an oiler on board
the USNS M SSI ON SOLANO and acting under authority of his Merchant
Mariner's Docunent No. Z-549625-D1 while the ship was in the port
of Sasebo, Japan. Appellant and Babe E. Collings, engine
mai nt enancerman, were on the 2000 to 2400 watch in the engine
spaces.

About 2330 on this date, Appellant approached Collins in the
boi | er room and, w thout provocation, slashed himacross the throat
with a knife. Collings grappled with Appellant and forced himto
drop the knife. Collings made Appellant go to the engi ne room
where the Junior Third Assistant Engineer was on watch. The latter
t ook Appellant to the Master while Collings sought nedical
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assi stance. Collings was taken ashore to a hospital for treatnent.
Hs would required fourteen stitches. At first, Appellant refused
to nake a statenent to the Master concerning the incident. A few
m nutes |ater, Appellant said that he "had been ready to kill that
punk." The Master imedi ately ordered Appellant's renoval fromthe
ship by the mlitary authorities. Later on the sane day, the
Master made an entry concerning this incident in the Oficial
Logbook of the ship.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant contends that:

PO NT 1. There is no evidence in the record that
present counsel for Appellant was his
"attorney of record" at the tinme of the
heari ng or that Appellant was personally
notified of the continuance of the hearing
from 16 August 1955 to 24 August 1955.

PO NT 11. The M SSI ON SOLANO was at sea at the tinme of
t he hearing. Hence, even if Appellant had
been present at the hearing, he would have
been deni ed due process in that he would have
been deprived of the right to be confronted by
his accusers and to cross-exam ne them

PONT Il1. The evi dence submtted was entirely hearsay
and, therefore, it is not sufficient to
support the findings or the order. The
Master's | ogbook entry and acci dent report are
| nadm ssi bl e because the Master had no
personal know edge of the matters recorded
therein. These docunents were al so
| nadm ssi bl e because there is no evidence that
t he Coast Guard officer who purportedly
certified copies of these docunents had the
right to the custody of the records and the
authority to furnish authenticated copi es.
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PO NT I V. The Master ignored Appellant's rights by
removing himfromthe ship prior to nmaking the
| og entry. Hence, Appellant did not have the
opportunity to hear and reply to the charges
as entered in the | ogbook. This did not
conformwith 46 U S. C. 702.

In conclusion, it is respectfully submtted that Appellant
shoul d not be deprived of his livelihood on the basis of such weak
evi dence.

APPEARANCES: Messrs. Morse and Sel wn of Los Angeles, California
by Herbert E. Selwn, Esquire, of Counsel.

OPI' NI ON

PO NT |

The record shows that present counsel telephoned the
| nvestigating Oficer on 15 August 1955, stated that he represented
the Appellant, and it was agreed that the hearing be held on 24
August instead of 16 August. Counsel does not deny this on appeal.
Fromthis, it nust be assuned that counsel was acting as
Appel l ant' s aut hori zed representative on 15 August. Consequently,
It was counsel's responsibility to protect Appellant's rights by
keeping hi minformed of counsel's actions on behalf of Appellant.
Moreover, there is nothing in the record to indicate that Appell ant
appeared for the hearing on the originally schedul ed date of 16
August; nor if any such contention nad eon appeal. The record
contains Appellant's witten acknow edgnent that he received notice
to be present at a hearing on 16 August. The Exam ner acted
properly by conducting the hearing in absentia when neither
Appel | ant nor his counsel put in an appearance on 24 August 1955.

PO NT I

Any right to confrontation and cross-exam nation, which
Appel | ant m ght ot herw se have had, was waived by the failure of
Appel l ant or his counsel to appear at the hearing. However, it is
noted that it has been held that objection to | ogbook entries, on

files////hgsms-l awdb/users/K nowl edgeM anagement.... %208 %620R%620879%620-96201078/903%20-%20M AHOOD..htm (4 of 7) [02/10/2011 12:35:46 PM]



Appeal No. 903 - ARTHUR LEWIS MAHOOD v. US - 21 June, 1956.

the ground that no opportunity for cross-exam nation (which is the
mai n purpose of confrontation) has been given should be overrul ed.
The Ariel (C. C A 2, 1941), 119 F.2d 866. There is no
constitutional right to confrontation, as such, except in crimnal
trials and this is an adm nistrative hearing. The type of hearing
under consideration is entirely unrelated to the security program
case (Parker v Lester (C A 9, 1955), 227 F.2d 708) cited by

Appel | ant.
PO NT 111

Appel l ant's contention that the entire evidence consists of
| nadm ssi ble hearsay is without nerit. The entry in the ship's
O ficial Logbook is an entry made in the regul ar course of business
and if the entrant is unavailable to appear as a wtness, the entry
I s adm ssi ble as an exception to the hearsay rule on the principle

of necessity and in accordance with 28 U. S.C. 1732. Lopoczyk v.
Chester A Poling, Inc. (C C A 2, 1945), 152 F.2d 457; Wgnore

on Evidence 3d Edition, secs. 1404, 1521, 1641(2). The | ogbook
entry is also adm ssible under the O ficial Records Statute (28
U S C 1733) as an official docunent since it is an entry required

by law. The Ariel. Supra; Wgnore on Evidence, 3d Edition,
secs. 1523, 1633a, 1641(2). Title 46 U S.C. 201(5) requires that
t he |1 ogbook shall contain an entry concerning injuries to nenbers
of the crew. The Master's report of the accident was al so
adm ssible under 28 U . S.C. 1733 since it was a report required by

regul ation. Sternberg Dredging Co. v. Moran Tow ng P Transp.

Co., Inc. (C A 2, 1952, 196 F.2d 1002. The above citations show
that the courts have not excludedl og entries nmade by the Master,
while acting in his official capacity, despite his |ack of personal
knowl edge concerning the facts rel ated.

It 1s ny opinion that Appellant's attack upon the
certification of a copy of the | ogbook entry by a Coast CGuard
officer is equally without nerit. (The record clearly shows that
t he accident report submtted was signed by the Master. Certified
extracts fromthe Shipping Articles were signed by the Exam ner and
substituted for the Shipping Articles which were introduced in
evidence at the hearing.) It has been the consistent position of
t he Commandant that copies of such docunents, when certified in
proper form by Coast Guard officers performng investigating duties
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under the delegated authority of the Commandant, neet the

requi renments of authentication for the adm ssion of copies in
evidence in these admnistrative proceedi ngs where the technical
rul es of evidence are not strictly applied. No court decision to
the contrary has been brought to ny attention and diligent search
has reveal ed none. Such certifications neet the test of
satisfactory identification which is the criterion contained in 28
U S C 1732. There is no reason to believe that copies of such
docunents certified by Coast Guard officers for use in evidence
woul d not be reliable. The purpose of the Best Evidence Rule is to

prevent fraud or inposition. U S. v. Manton(C C C A 2, 1938),
107 F.2d 834.

In addition, the ultimte custodian of the Oficial Logbook
did not have possession of it at the tine of the certification of
the entry because the voyage was still in progress.

PO NT |V

The log entry was made in conpliance wwth 46 U S.C. 702 which
requires that the offender, if still on the vessel, shall be given
an opportunity to reply to the charges. Appellant had been renoved
fromthe vessel by the tine the entry was nmade | ater on the day of
the of fense. Neverthel ess, Appellant was given the opportunity
before his renoval to nmake a statenent to the Master. Hence, the
| ogbook entry was not defective because it contained no reply by
Appel l ant. No doubt, the Master considered it necessary to renove
Appel l ant with expediency in view of the vicious nature of his
of f ense.

CONCLUSI ON

Since the evidence consists of docunents which are adm ssi bl e
I n evidence as exceptions to the hearsay rule, there is substanti al
evi dence of the alleged offense.

The order of revocation is the only suitable one in the case
of a person who has displayed such dangerous proclivities to the
detrinment of a fellow seaman. Regardl ess of Appellants prior clear
record and the personal hardship involved, other seanen shoul d not
be exposed unnecessarily to the danger of such an unprovoked,
serious attack as was comm tted upon Col lings by Appellant.
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ORDER

The order of the Exam ner dated at Long Beach, California, on
30 August 1955, is AFFI RVED.

J. A H rshfreed
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 21st day of June, 1956.
****x* END OF DECI SION NO 903 ****x*
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