Appeal No. 901 - ROY FOSTER MOSLEY v. US- 31 May, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-102169-D4 and
all other Licenses, Certificates and Documents
| ssued to: ROY FOSTER MOSLEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

901
ROY FOSTER MOSLEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 27 February 1956, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Mer chant
Mariner's Docunment No. Z-102169-D4 issued to Roy Foster Mdsl ey upon
finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as deck mai ntenancenen on
board the Anerican SS HOANELL LYKES under authority of the docunent
above descri bed, on or about 6 February 1956, while said vessel was
at sea, he assaulted and battered a nenber of the crew, Gswald M
Smth, Jr.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant acted as
his own counsel. Upon arraignnent, Appellant stated that he was
drunk and did not renmenber. The Exam ner entered a plea of "not
guilty" on behal f of Appellant.
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Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of three crew
menbers including the seaman all eged to have been assaulted and
bat t er ed.

I n defense, Appellant offered in evidence his sworn testinony.
He vaguely stated that he was knocked down on deck by Boat swain
Smth after an argunent about stowing lines; and that he had no
recoll ection of hitting the Boatswain with |a bottle.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer, the Exam ner announced his decision and
concl uded that the charge and specification had been proved. he
then entered the order suspending Appellant's Merchant Mariner's
Docunent No. Z-102169-D4, and all other |icenses, certificates and
docunents issued to Appellant by the United States Coast Guard or
I ts predecessor authority, for a period of six nonths.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 6 February 1956, Appellant was serving as deck
mai nt enancenman on board the Anmerican SS HOAELL LYKES and acti ng
under authority of his Merchant Mariner's Docunent No. Z-102169-D4.
The ship was at sea.

Wi |l e securing gear on this date, Boatswain Smth ordered
Appel lant to | eave the whet her deck because he was in an
I ntoxi cated condition. Later, the Boatswain went to the nmessroom
for coffee. Appellant got up, approached the Boatswain and started
an argunent with him The Boatswain told Appellant to go to bed.
Appel l ant did not | eave. When the Boatswain turned to get up,
Appel | ant struck the Boatswain on the back of the head wth a
catsup bottle filled wth vinegar. The Boatswain then hit
Appel | ant before other nenbers of the crew separated them The
Boat swai n received treatnent for the cut on his head.
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Appel | ant has no prior record during a considerabl e nunber of
years at sea.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant states that he renenbers what happened but
t hough he would only receive an adnonition if he said, at the
hearing, that he did not renenber. Appellant contends that he was
knocked down twice in the nmessroom by the Boatswain before striking
himw th the bottle; Appellant was cut over one eye; and the cut on
t he Boatswain's head was a snmall one. Appellant states that going
to sea is his only livelihood and the order is too severe.

OPI NI ON

The substantial weight of the evidence, which was accepted as
credi ble by the Exam ner, refutes Appellant's claimthat he acted
in self-defense. Apparently, Appellant was in a belligerent nood
about what had happened on deck when he approached the Boatswain in
the messroom It is difficult to believe that Appellant would not
have testified to the clear-cut version of the incident which he
presents on appeal, if the latter version is correct. It is
equally difficult to understand, under the circunstances, how the
Boat swai n coul d have been cut on the back of his head if he had
started the fight, since, presumably, he would have been facing
Appel l ant. Consequently, it is nmy opinion that Appellant's
contention as to who initiated the fight is without nerit. Every
i ndication is that appellant was the original aggressor.

The order is not considered to be too severe since serious
i njury mght have resulted fromsuch an attack. Appellant's
tenporary | oss of enploynent is necessary sequel to his

m sconduct . ORDER

The Order of the Exam ner dated at New Ol eans, Loui siana, on
27 February 1956 i s AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
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Conmandant

Dat ed at Washington, D. C, this 31st day of My, 1956.
*x*x*  END OF DECI SION NO. 901 ****x*
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