Appeal No. 897 - LEO GEORGE JAGODZINSKI v. US - 23 May, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-408555 and all
ot her Licenses, Certificates and Docunents
| ssued to: LEO GEORGE JAGODZI NSKI

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

897
LEO GEORGE JAGODZI NSKI

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 1 Novenber 1955, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Merchant
Mariner's Docunent No. Z-408555 issued to Leo George Jagodzi nski
upon finding himguilty of inconpetence based upon one
specification alleging in substance that while serving as engi ne
st orekeeper on board the American SS SANTA ROSA under authority of
t he docunent above descri bed, on or about 27 August 1955, while
said vessel was at sea, he was unfit for sea duty by reason of a
chronic nental disturbance, and that this condition continued to
t he date of hearing.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
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preferred agai nst him

Ther eupon, the Investigating Oficer and Appel |l ant nmade their
openi ng statenents and the Investigating Oficer introduced in
evidence the testinony of a Custons Agent, the testinony of a
psychiatrist, and three docunents: a certified copy of an entry in
the Shipping Articles of the SS SANTA ROSA, a certified copy of an
O ficial Logbook entry of that vessel, and a transcript of a
statenment nade by Appellant to Custons Agents.

After the Investigating Oficer conpleted presenting his
evi dence, Appellant expressed an intention to enter a voluntary
deposit agreenent such as is contenplated in 46 CFR 137.05-5(a)(4).
The Exam ner set a date for continuance at which tinme Appellant
m ght have presented his defense or the Investigating Oficer m ght
have noved for a dism ssal on the basis of the voluntary deposit.
Appel l ant refused to enter the agreenent submtted to him left his
Merchant Mariner's Docunent with the Investigating Oficer, and did
not appear at the tinme set for continuance.

At the conclusion of the hearing, the Exam ner announced his
deci sion and concl uded that the charge and specification had been
proved. He then entered the order suspendi ng Appellant's Merchant
Mariner's Docunment No. Z-408555 and all other |icenses,
certificates and docunents issued to Appellant by the United States
Coast QGuard or its predecessor authority until such tine as
Appel | ant m ght be pronounced fit for duty by a U S. Public Health
Service Psychiatrist who has considered not only Appellant's then
present nmental condition but also his past nental -nedi cal history.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 27 August 1955, Appellant was serving as engi ne storekeeper
on board the Anerican SS SANTA ROSA and acting under authority of
his Merchant Mariner's Docunent No. Z-408555.

Wi | e serving aboard the SANTA ROSA, Appell ant represented
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hi msel f variously as an admralty attorney from Bal ti nore who was
taki ng a vacation on the vessel, and as an agent for a
representative of the U S. Custons Service, who was engaged in
undercover work in the detection of narcotics traffickers.

Shortly after this voyage of the SANTA ROSA, Appel | ant was
i nterviewed by the agent of the U S. Custons Service for whom he
had purported to be working. At this tinme he accused several
persons in the crews of the SS SANTA ROSA and SS MORVACMVAI L of
dealing in narcotics.

On the basis of the conduct reported, Appellant was referred
to the U S Public Health Service Hospital at Stapleton, New York,
for exam nation. The exam ning psychiatrist cane to the
concl usion, after considering Appellant's nedical history, and
after interview and testing, that Appellant was suffering from
schi zophreni a - paranoid type.

BASI S OF APPEAL

Appel | ant contends that he was deceived as to the tine of
conti nuance of the hearing and he was thus deprived of the right to
represent his defense.

OPI NI ON

Appel l ant's contention that he was deceived as to the tine of
conti nuance of his hearing is not supported by the record.

On 27 October 1955, after the Investigating Oficer had
rested, the Exam ner adjourned until 1400 on 1 Novenber 1955, for
t he conveni ence of Appellant. Five tines the Exam ner nenti oned
the day of continuance; tw ce he nentioned the tine.

On the date set, Appellant consulted with the Investigating
Oficer at about 0900. He was advised to return for the
conti nuance but did not do so.

On the whole record it appears that every effort was nmade to
gi ve Appellant a fair hearing.
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Because of the nature of the charge in this case, | have taken
especial care to see that no harshness in dealing wth Appellant
occurred. | have noted that neither the Exam ner's order nor ny

affirmation of it |eaves Appellant in any the worse position. The
| nvestigating O ficer's prima facie case required reply in the
nature of conpetent nedical proof of Appellant's fitness. Under
the terns of the order, the way is always open for Appellant to
present such proof. |In order that there nmay be no m sunderstandi ng
as to the final statutory responsibility for the certification of
Appel lant as fit for duty, the Order of the Exam ner will be
reworded to indicate clearly that any future report which Appel |l ant
may obtain fromthe U S. Public Health service is to be submtted
to the U S. Coast Guard for determ nation of Appellant's fitness
for duty.

ORDER

The Order of the Exam ner dated at New York on 1 Novenber 1955
is MODI FIED to read

That Merchant Mariner's Docunment No. Z-408555 and all ot her
docunents, licenses and certificates issued by the U S. Coast
GQuard or its predecessor authority to Appellant are suspended
outright, effective imedi ately upon the service upon
Appel l ant of this Decision. The said outright suspension
shall remain in effect until such time as Appel |l ant produces
a certificate fromthe U S. Public Health Service setting
forth what, if any, nental or physical deficiencies are found
to exist, fromwhich it can be determ ned, and at which tine
it wll be determned by the U S. Coast Guard whether or not
t he docunents suspended hereby shall be restored,;

and as so MODI FI ED, the Order is AFFI RMVED.

J. A Hirshfreed
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 23rd day of My, 1956.
**x**  END OF DECI SI ON NO. 897 ****x*
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