Appeal No. 892 - STUART EARL GRAY v. US- 17 May, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-301114-D1 and
all other Licenses and Docunents
| ssued to: STUART EARL GRAY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

892
STUART EARL GRAY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 29 July 1955, an Exam ner of the United States
Coast Guard at San Francisco, California, revoked Merchant
Mariner's Docunent No. Z-301114-D1 issued to Stuart Earl Gray upon
finding himguilty of m sconduct based upon two specifications
al l eging in substance that while serving as chief refrigeration
engi neer on board the Anerican SS PRESI DENT TAFT under authority of
t he docunent above descri bed, on or about 23 Septenber 1953, while
said vessel was in the port of Stockton, California, he wongfully
had in his possession and al so on board ship, a usable quantity of
marijuana (First Specification); on a voyage endi ng on 8 Septenber
1953, he wongfully took a usable quantity of marijuana on board
his vessel while in the Philippine Islands (Second Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not quilty" to
t he charge and each specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenment. The Investigating Oficer introduced in evidence the
testinony of the two U S. Custons Oficer who apprehended
Appel | ant on 23 Septenber 1953, the testinony of two State
narcoti cs enpl oyees, and nunerous docunentary exhibits including a
record of Appellant's State court conviction for possession of
marij uana on 23 Septenber 1953. The Investigating Oficer then
rested his case.

After counsel made his opening statenent, Appellant offered in
evi dence his sworn testinony. He stated that at Cebu, Phili ppine
| sl ands, he gave his sunglasses to shipmte Ronero to trade with a
cab driver for | oose narijuana; Appellant knew where Ronero hid the
marijuana on the ship; and Appellant had borrowed the shirt in
which the U S. Custons Oficers at Stockton found nmarijuana
cigarettes.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concluded that the charge
and two specifications had been proved. He then entered the order
revoki ng Appel l ant's Merchant Mariner's Docunent No. Z-301114-D1
and all other l|icenses and docunents issued to Appellant by the
United States Coast Guard or its predecessor authority.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

Between 6 July 1953 and 23 Septenber 1953, Appell ant was
serving as chief refrigeration engi neer on board the Anerican SS
PRESI DENT TAFT and acting under authority of his Merchant Mariner's
Docunment No. Z-301114-D1.

While the ship was at Cebu, Philippine Islands on 11 August
1953, Appellant handed his sungl asses to a shi pmate naned Ronero in
order to permt himto trade the gl asses for a package of bulk
marijuana on board the ship. Ronmero did not have any noney at the
time of the transaction. He did not later nonetarily reinburse
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Appellant. On the return voyage to the United States, Ronero told
Appel l ant that the marijuana was hidden in the spare parts box in
the refrigeration engineers storeroom Appellant had a key to this
storeroom The foreign voyage was conpl eted on 8 Septenber 1953
and Appell ant signed on for a coastw se voyage commenci ng on the
foll ow ng day.

On 23 Septenber 1953, the PRESI DENT TAFT was docked at
Stockton, California. Upon |eaving the ship, Appellant was
searched by two U S. Custons Port Patrol Oficers. They found
ei ght marijuana cigarettes in a pocket of the sport shirt which
Appel | ant was wearing. Wile the two Custons O ficers were
searching for further evidence of marijuana on the ship, Appellant
told them about the marijuana in the spare parts box where they
then located 24 marijuana cigarettes in addition to a quantity of
bul k marijuana. Appellant was arrested and turned over to the
State of California police authorities.

Subsequent |y, Appellant was charged before the Superior Court
of the State of California, in and for the County of san Joaquin,
with the unl awful possession of nmarijuana on 23 Septenber 1953. On
27 Qctober 1853, Appellant, with counsel, entered a plea of guilty
to the charge. The inposition of sentence was suspended for two
years and Appel |l ant was pl aced on probation for this period of
tinme.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Exam ners decision is
unl awful , arbitrary and capricious, and as such it is in violation
of the constitutional guarantee of due process of |law as set forth
in the Fifth Anmendnent to the Constitution.

APPEARANCES: Edward L. Cragen, Esquire, of San Franci sco,
California, of Counsel.

OPI NI ON

There is nothing in the record to support Appellant's bl anket
contention that the Exam ner's decision is arbitrary or, as a
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result, that Appellant has been deni ed due process of law. As

i ndicated primarily by Appellant's court conviction and his
testinony at the hearing, the findings above (which are
substantially the sane as those nmade by the Exam ner) are based
upon substantial evidence. The record clearly shows that Appell ant
was afforded a fair hearing in every respect.

The exam ner accepted the testinony of the two Custons
O ficers who stated that Appellant admtted ownership of the
marijuana in the shirt pocket and in the spare parts box. The
Exam ner rejected Appellant's denial that he nade these adm ssions
and rejected his related denials such as his testinony that the
shirt did not belong to him

As to the Second Specification, Appellant was constructively
I n possession and control of the marijuana when Ronero took it on
board the ship since Appellant coll aborated in the purchase of the
marijuana by contributing his sunglasses for which he received no
nonetary conpensation. Appellant knew the | ocation of the
marijuana on board the ship. The only |ogical conclusions is that
he was a joint ower with Ronero and, therefore, jointly
responsi ble for taking the marijuana on board the ship at Cebu.

Concerning the Fist Specification, Appellant failed to rebut
t he presunpti on of wongful possession arising fromproof of actual
physi cal possession of eight marijuana cigarettes on 23 Septenber
1953. His denial of guilt at the tinme of the hearing was
I nconsistent with his prior plea of guilty before the California
State court and his adm ssions to the Custonms Oficers at the tine
of his arrest.It is immterial whether these eight cigarettes were
made fromthe marijuana obtained at Cebu.

It 1s ny conclusion that both specifications have been proved
by substantial evidence. Proof of either specification would be
sufficient to require the order of revocation. See 4,6 CFR
137.03- 1.

ORDER

The Order of the Exam ner dated at San Francisco, California,
on 29 July 1955 is AFFI RVED.
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A. C. R chnond
vice Admral, United States Coast guard
Commandant

Dat ed at Washington, D. C., this 17th day of My, 1956.
***x* END OF DECI SION NO 892 **x*x
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