Appeal No. 884 - FAUSTO CONVERTIER v. US - 2 May, 1956.

In the Matter of merchant Mariner's Docunent No. Z-688221 and all
ot her Licenses, Certificates and Documents
| ssued to: FAUSTO COUVERTI ER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

884
FAUSTO CONVERTI ER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 16 Decenber 1955, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Merchant
Mariner's Docunent No. Z-688221 issued to Fausto Couvertier upon
finding himguilty of m sconduct based upon four specifications
all eging in substance that while serving as utilityman on board the
Ameri can SS | NDEPENDENCE under authority of the docunent above
descri bed, on or about 4 Novenber 1955, while said vessel was in
the port of Barcelona, Spain, he

1) wongfully created a disturbance a di sturbance in the
vicinity of the passenger gangway;

2) wrongful |y addressed abusi ve | anguage to the Second
Oficer;

3) wongful |y di sobeyed a |awful order of the Third Oficer;

4) wrongful |y addressed threatening | anguage to the Third
Oficer.
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At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice. He entered a plea of "not guilty" to
t he charge and each specification preferred against him

Ther eupon, the Investigating Oficer and Appellant's counsel
made their opening statenents and the Investigating Oficer
i ntroduced in evidence the testinony of the Second and Third
Oficers of the SS | NDEPENDENCE.

I n defense, Appellant offered in evidence his sworn testinony.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his decision and concl uded that the charge
and specifications had been proved. He then entered the order
suspendi ng Appellant's Merchant Mariner's Docunent no. Z-688221 and
all other |icenses and docunents issued to Appellant by the United
States Coast Guard or its predecessor authority for a period of six
nonths, with an additional six nonths' suspension held in abeyance
pending a year's probationary period.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 4 Novenber 1955, Appellant was serving as utilityman on
board the Anmerican SS | NDEPENDENCE and acting under authority of
his Merchant Mariner's Docunent No. Z-688221.

On that date, Appellant returned late fromshore | eave at
Barcel ona, Spain. At the expiration of crew s |eave at 1900, the
crew gangway had been taken in. Late returners were required to
board by the passenger gangway where the Second and Third Oficers
were, as was customary, on duty. One of their duties was to take
fromthe boarding crewnenbers their |iberty passes for the purpose
of giving the Staff Captain a list of those who had overstayed
| eave. At the tinme of Appellant's return, alnost an hour |ate,
there was continuous traffic of passengers and visitors in the
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gangway area. Wen Appell ant reached the top of the passenger
gangway, the Second O ficer took his pass. Appellant demanded t hat
the pass be returned to him The Second O ficer briefly told

Appel lant to take his explanations to the Staff Captain on the
follow ng day. Appellant addressed abusive | anguage to the Second
officer and refused to | eave the scene. The Third officer
approached and told Appellant to | eave the area. Appellant grabbed
and the Third Oficer. The two officers then took Appellant by the
arns to renove himfromthat area to the brig.

On the way to the brig, Appellant harangued in Spanish a
qui ckly gat hered group of nenbers of the steward departnent,
precipitating outcries also in Spanish frompersons in the group.
During this tinme Appellant was resisting the efforts of the
officers to nove him and, at one point, declared to the Third
Oficer, "If you put nme in the brig, "Il kill you," or words to
that effect.

The gathering of the thirty or forty nenbers of the steward
departnment took place in a passenger area.

Eventually, with the aid of the of the Staff Captain,
Appel | ant was placed in the brig. Appellant was not i ntoxicated
during the occurrence of these incidents.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that:

I t he Exam ner's Findings and Conclusions are contrary to
t he evi dence;

I t he Exam ner's Findings and Conclusions are contrary to
t he wei ght of the evidence;

11 the Exam ner's Findings and Conclusions are contrary to
| aw;

|V the Order i s excessive.

Appel | ant rai ses nine specific points. The first three are to the

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%20879%20-%201078/884%20-%20CONV ERTIER.htm (3 of 6) [02/10/2011 12:35:13 PM]



Appeal No. 884 - FAUSTO CONVERTIER v. US - 2 May, 1956.

effect that Appellant's inability to understand or speak English,
known to the officers, caused a m sunderstanding with reference to
the pass. The fourth point is that the |anguage used by Appel |l ant
to the officers, as testified to, was | anguage frequently used by
seanen. The fifth point is that Appellant's conduct was not such
not as to have required the use of force by the officers. The |ast
four points urge reduction of the order because of Appellant's
prior good record, his need to support a famly of ten children,
and his already sufficient chastisenent through realization of his

fault. It is conceded that Appellant's conduct is not to be
condoned.
APPEARANCE: Benjam n Cickman, Counselor at Law 305 Broadway

New York 7, New York

OPI NI ON

The Exami ner's Findings of Fact and Concl usions of Law are
based upon substantial evidence and are nmade according to | aw.

Wth respect to Appellant's alleged | anguage difficulty, it is
noted that the Exam ner made specific reference to this claimin
his opinion, saying "I was not at all convinced that the person
charged was as ignorant of the use of the English | anguage as he
woul d have it believed fromhis conduct during the hearing."

Appel lant testified at the hearing through an interpreter.
However, he did, in response to specific questions, give in English
sone testinony as to statenents he clains to have to the officers
at the tinme of the occurrence. Mre inportant, the uncontroverted
evidence in the record is to the effect that all conversation at
t he head of the gangway took place in English, that Appellant, at
the tinme, understood clearly what he was being told, and that
Appel l ant did not commence speaki ng Spanish until the crowd of
Spani sh- speaki ng nen had gat hered about .

Any cl ai ned "m sunderstandi ng" wth reference to the pass is
further mlitated again by Appellant's |long service on the ship and
the | ong established procedure of handling | ate-returning nenbers
of the crew

Appel lant's contention with respect to the | anguage whi ch he
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was found to have used nust be rejected. That addressed to the
Second O ficer, as set out in the testinony, nmay be | anguage
frequently used by seanen. Directed to a ship's officer in the
presence of passengers and victors, it is plainly intolerable. The
threat to the Third Oficer may have been a spontaneous effect of
enoti onal disturbance and may not have represented an actual intent
on Appellant's part. Nevertheless, a threat of this sort cannot be
justified as being "not such extrene | anguage."

The use of force by the officers to effect Appellant's renoval
to the brig was nade necessary by his persistent to obey orders and
by his physical resistance. Appellant can receive no benefit on
review fromthe fact that force was applied to him

The order of the Exam ner was entered after consideration of
the facts in the case and the record and deneanor of the Appellant.
In view of the deleterious effect that such disorderly conduct as
was found here can have upon the proper operation of a ship |like
t he SS | NDEPENDENCE, the order in not considered to be excessive.
The order is not considered to be excessive. The hardship to
Appellant's fam|ly dose not of itself outweigh the considerations
upon which the Exam ner's order was based.

ORDER

The order of the Exam ner dated at New York, New York, on 16
Decenber 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, U S. Coast Guard
Commandant

Dat ed at Washington, D. C., this 2nd day of My, 1956.
***x* END OF DECI SION NO. 884 **x*x*
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