Appeal No. 879 - GORDON W. POWELL v. US - 24 April, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-181227 and all
ot her Licenses, Certificates and Documents
| ssued to: GORDON W POWNELL
DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

879
GORDON W POWELL

Thi s appeal has been taken in accordance with Title 46 United
states Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1

By order dated 1 August 1955, an Exami ner of the United States
Coast Guard at New York, New York, suspended Merchant Mariner's
Docunment No. Z-181227 issued to Gordon W Powel |l upon finding him
guilty of m sconduct based upon two specifications alleging in
substance that while serving as a carpenter on board the Anmerican
SS HEREDI A under authority of the docunent above describe, on or
about 22 July 1955, while said vessel was departing from
Charl eston, South Carolina, he was unable to performhis duties by
reason of being under the influence of intoxicants; and on or about
22 July 1955, while the vessel was at sea, he assaulted and
battered a fell ow crew nenber, Patrick K Ryan.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by counsel of his own choice, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
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specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of several
menbers of the crew as well as certified copies of two entries in
the Oficial Logbook of the HEREDI A

I n defense, Appellant offered in evidence his sworn testinony.
Appel l ant stated that he had 3 or 4 beers while ashore and he
obeyed the Chief Mate when he told Appellant to go bel ow
Concerning the other specification, Appellant testified that he
felt justified in slapping Ryan after he continued to direct
I nsulting | anguage towards Appellant although told to stop or he
woul d be sl apped.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced hi s decision and concl uded that the charge and
two specifications had been proved. He then entered the order
suspendi ng Appellant's Merchant Mariner's Docunent No. 181227, and
all other |icenses, certificates and docunents issued to Appell ant
by the United States Coast Guard or its predecessor authority, for
a period of six nonths - three nonths outright suspension and three
nont hs suspensi on on probation until twelve nonths after the
term nation of the outright suspension.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 22 July 1955, Appellant was serving as a carpenter on board
the Anerican SS HEREDI A and acting under authority of his Merchant
Mariner's Docunment No. Z-181227.

On this date, Appellant had been drinking beer ashore prior to
returning to the ship to get underway. Appellant's nooring station
was at the capstan on the forecastle. Wen the ship was getting
underway at about 1700, the Chief Mate observed that Appell ant had
been drinking and ordered himto go below. The Chief Mite
consi dered that Appellant's condition was such that he could not
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properly performhis duties.

At about 1800 on this date, Appellant was tal king with anot her
crew nenber in the recreation roomon the ship which was now at
sea. Appellant remarked that union activities were not properly
conducted on the ship. The union deck del egate, Ryan, overheard
this remark. In a belligerent manner and with the use of insulting
| anguage, Rayn told Appellant not to talk that way about his fellow
crew nenbers. Appellant told Ryan to go sleep it off and that
Appel l ant woul d slap Ryan if he tal ked that way again. Ryan
repeated the insulting | anguage. Appellant used his open hand with
which to slap Ryan on his face. The 60 year old Ryan fell to the
deck and nobaned as though he was in great pain. The vessel
returned to port since Rayn's injury could not be determ ned on
board the ship. Ryan was transferred to a Coast Guard vessel and
hospitalized at Charleston. He was still in the hospital at the
time of the commencenent of the hearing on 27 July.

Appel lant's prior record consists of a probationary suspension
in 1943.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that it was not proved that he was
unable to performhis duties when he was ordered bel ow by the Chief
Mat e.

Appel l ant admts that he sl apped Ryan but clains that he was
justifiably provoked by Ryan's repeated insulting | anguage in the
presence of other nenbers of the crew

Appel lant's only neans of naking a living is by going to sea.

OPI NI ON

Al t hough the Chief Mate considered Appellant to be a conpetent
carpenter and a conscientious worker, the Chief Mate did not think
It was safe for Appellant to performhis duties due to his
| nt oxi cated condition. Appellant was ordered to go bel ow as a
precautionary neasure to protect himand ot her nenbers of the crew
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frompossible injury while the ship was getting underway. There is
no indication in the record that the Chief Mate abused his

di scretion by exercising his authority to renove Appellant fromthe
ci rcunst ances the Appellant was unable to performhis duties by
reason of being under the influence of intoxicants.

Concerning the specification alleging assault and battery, it
Is sufficient to state that such conduct was not justified no
matter how insulting and offensive Ryan's | anguage was. See
Rohr back v. Pullman's Palace Car Co. (C.C. E D. Pa., 1909), 166
Fed. 797. Regardless of how light the blow was, it was enough to
injure a 60 year old man, result in his hospitalization, and del ay
t he ship.

Under the circunstances, it is ny opinion that the order is
not excessive even though it interferes with Appellant's only
l'i vel i hood.

ORDER

The order of the Exam ner dated at New York, New York, on 1
August 1955 is AFFI RVED.

A. C. R chnond
Vice Admral United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 24th day of April, 1956.
***x*x  END OF DECI SION NO 879 ****x*
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