Appea No. 1069 - JUNEOUS -MOORE v. US - 8 September, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-773266 and all
ot her Seanan Docunents
| ssued to: JUNEQOUS MOORE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1069
JUNEQUS MOCRE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 Septenber 1957, an Exam ner of the United
States Coast CGuard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
all eges that while serving as a bedroom steward on board the
U S NS MIR WODS under authority of the docunent above
descri bed, on or about 17 May 1957, Appellant assaul ted crew nmenber
Janmes L. Scott with a dangerous weapon, to wit: a fire ax.

At the hearing, Appellant entered a plea of not guilty to the
charge and specification. The Investigating Oficer introduced in
evi dence the testinony of the seaman all egedly assaulted, Janes L.
Scott and two eyewi tnesses to the incident.

I n defense, Appellant offered in evidence his sworn testinony
and that of the ship's Master. The Master testified as to
Appel I ant' s general dependability and good reputation for veracity.
Appel | ant stated that he picked up the fire ax to use in
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sel f-defense after he was cut with a razor w el ded by Scott.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings and
conclusions. The Exam ner then rendered the decision in which he
concl uded that the charge and specification had been proved. An
order was entered revoking all docunents issued to Appellant.

FI NDI NGS OF FACT

On 17 May 1957, Appellant was serving as acting steward on
board the U S.N.S. MJ R WOCDS and acting under authority of his
Mer chant Mariner's Docunment No. Z-773266 while the ship was
departing from Guam

At approximately 1700 on this date, Appellant and
fireman-wat ertender Janes. L. Scott engaged in a heated argunent
after Scott made a disparagi ng remark about the food Appell ant was
serving. Wen Appellant reached for his hip pocket, Scott pulled
out a straight razor but he was persuaded by another nenber of the
crew not to open it. Scott put the razor back in his pocket and
started to walk away with his back to Appellant. The latter rushed
to the bul khead, took a fire ax fromits bracket and rushed toward
Scott with the ax held in an upraised position. Sonmeone shouted a
war ni ng and Scott turned in tine to side-step the blow fromthe ax
as Appellant swng it. The ax struck the bul khead and dropped from
Appel l ant's grasp. Appellant and Scott commenced grappling. Wen
Appel l ant refused to stop biting Scott's finger, Scott took out his
razor and cut Appell ant several tines.

Appel l ant has no prior disciplinary record wth the Coast
Guar d.

As a result of this incident, Scott's docunents were al so
revoked.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant contends that:
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1. The charges were not conclusively established by the
credi bl e evidence. Scott made the first overt act by pulling out
a razor and this justified Appellant's use of the ax in
sel f-defense. The Exam ner inproperly treated the drawi ng of the
razor and the use of the ax as two separate incidents.

2. Aternatively, the order of revocation is too severe.
Appel | ant has been going to sea since 1945 w thout any trouble. He
s the sol e support of several nenbers of his famly. Scott was
not injured by the ax and Appellant had no intention of inflicting
bodily harmon Scott. Hence, it is respectfully submtted that the
order should be nodified to a probationary suspensi on.

Appear ance on appeal : Harry Ruderman, Esquire, O New York
Cty, of Counsel

OPI' NI ON

Al t hough not raised on appeal, an inportant issued present in
this case wll be nentioned because it is a jurisdictional matter.
The I nvestigating Oficer did not offer, and the Exam ner did not
require, evidence to show that Appellant was "acting under the
authority of his docunent” while serving on this MS. T.S.
(U S NS ) ship - a public vessel. Nevertheless, |I take official
notice fromthe records of the U S. Coast Guard that jurisdiction
I s established by the fact that Shipping Articles were signed for
t he voyage in question. Appellant was signed on articles from 12
August 1956 to 20 August 1957. \When seanen sign articles, they are
requi red to produce their docunents. 46 CFR 14.05-15. Therefore,
they are acting under the authority of such docunents since their
enpl oynent i s dependent thereon.

Evi dence shoul d al ways be included in the record to show t hat
the Coast Guard has jurisdiction to take action agai nst a seanan
serving on an MS. T.S. vessel. This nay be done by producing the
Shipping Articles, a Certificate of Inspection for the ship which
I ncl udes specific manning requi renents or other evidence show ng
t hat possession of a docunent was, in fact, a condition of
enpl oynent .

Appel l ant's contention that the charge was not proved by
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credi ble evidence is without nerit. The Examner as the trier of
the facts was in the best position to judge the credibility of the
W t nesses who appeared before him The Exam ner accepted the
testinmony of Scott and two eyewitnesses to the incident that Scott
was wal ki ng away with his back to Appellant when the latter started
to attack Scott with the fire ax prior to the tinme when Scott used
his razor to cut Appellant. The Exam ner specifically rejected
Appel lant's testinony that he only used the ax after he was cut by
Scott with his razor. Hence, Appellant's claimof self-defense
cannot prevail because any danger to himhad certainly term nated
by the tinme Scott replaced his razor and turned his back on

Appellant. See 5 C. J., Assault and Battery, sec. 235. The

testi nony accepted by the Exam ner as credible constitutes
substanti al evidence that Appellant was guilty of an assault upon
Scott.

Wth respect to Appellant's request for clenency, it is noted
t hat the Exam ner considered Appellant's prior clear record and the
favorabl e testinony of the Master before revoking Appellant's
docunents. | agree that the order of revocation is a suitable one
in the case of a seaman who has di spl ayed such dangerous
proclivities toward a fellow crewman. Scott m ght have been
seriously injured or killed except for the tinely warning to Scott
by anot her seaman. Regardl ess of Appellant's prior clear record
and the personal hardship invol ved, other seanen should not be
exposed unnecessarily to the danger of such an attack as was
directed toward Scott by the Appellant.

ORDER

The order of the Exam ner dated at New York, New York, on 23
Sept enber 1957 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 8th of Septenber 1958.

*rx*xx END OF DECI SION NO. 1069 (****=*
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