Appeal No. 1063 - WILFRED NELSON v. US - 20 August, 1958.

In the Matter of Merchant Mariner's Docunent No. 136608 and all

ot her Seanan Docunents
| ssued to: W LFRED NELSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1063
W LFRED NELSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

After reopening the original hearing of 27 June 1957, an
Exam ner of the United States Coast Guard at Mobile, Al abam,
| ssued an anended decision, dated 30 October 1957, revoking
Appel I ant' s seaman docunents upon finding himguilty of m sconduct
and perjury. The two m sconduct specifications allege that while
serving as an oiler on board the United States SS H GH PO NT
VI CTORY under authority of the docunent above described, on or
about 20 May 1957, Appellant failed to obey two | awful orders of
superior officers. A third finding nade by the Exam ner states
that the Appellant, during the hearing on the m sconduct
speci fications, on 27 June 1957, commtted perjury by giving false
testinony with respect to his prior record with the Coast Cuard.
There was no specification relating to this third finding by the
Exam ner.

At the beginning of the original hearing, Appellant was given
a full explanation of the nature of the proceedings, the rights to
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whi ch he was entitled and the possible results of the hearing.

Al t hough advi sed of his right to be represented by counsel of his
own choi ce, Appellant elected to waive that right and act as his
own counsel. He entered a plea of guilty to the charge and two
specifications. At the conclusion of the original hearing,
Appel l ant testified concerning his previous offenses. Both parties
were given an opportunity to submt proposed findings and
conclusions. The Exam ner then announced the decision in which he
concl uded that the charge and two specifications had been proved by
pl ea. An order was entered suspending all docunents issued to
Appel l ant for a period of 6 nonths on 18 nonths' probation. The
ori gi nal decision was served on Appellant on 27 June 1957 and no
appeal was taken.

The Appel |l ant was not present when the hearing was reopened on
30 Septenber 1957 to consider Appellant's prior record, which was
not known to the Exam ner at the tinme of the original hearing, and
Appellant's fal se testinony with respect to his prior record. At
t he concl usion of the reopened hearing, the Exam ner anmended the
order by revoking all docunents issued to Appellant. The anended
deci sion was served on 19 Novenber 1957. Appeal was tinely filed
on 29 Novenber 1957.

FI NDI NGS OF FACT

On 20 May 1957, Appellant was serving as an oiler on board the
United States SS HI GH PO NT VI CTORY and acting under authority of
his Merchant Mariner's Docunent No. Z-136608 while the ship was in
a foreign port. He refused to obey |awful orders issued by the
First Assistant Engineer and by the Master.

After the Exam ner found these two of fenses proved by plea at
the original hearing on 2 June 1957, the Investigating Oficer
announced that he had not yet received information relative to
Appel lant's prior record from Coast Guard Headquarters. At the
suggestion of the Exam ner, Appellant agreed to testify under oath
as to that information. He stated that only one instance, in June
1955, had been reproached by the Coast Guard, and that was an
adnmonition for failure to join his vessel. |In answer to questions,
he deni ed ever having been the subject of a hearing of the nature
now confronting him or ever having had his docunent suspended,
suspended on probation, or revoked.
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On 23 July 1957 the Investigating Oficer at Mobile filed a
petition with the Exam ner to reopen the hearing on the grounds
t hat Appel | ant gave fal se testinony about his prior record at the
original hearing; that Appellant's docunents were suspended for six
nont hs on twel ve nonths' probation at New York on 26 July 1956.
The Appel |l ant was advised in New York that the petition for
reopeni ng the hearing was to be considered on 28 August at Mobil e.
He declined to be present and notified the Exam ner prior to 28
August. The notion was granted and the reopening was set for 30
Septenber 1957. A return receipt of a registered |letter shows
t hat Appel |l ant was advised in New York, on 27 Septenber, when the
heari ng woul d be reopened in Mbile. Wen the Appellant did not
appear on 30 Septenber, the reopened hearing was held in absentia
and the Appellant was found guilty of perjury in addition to the
two original offenses. The original order was anmended to provide
that all docunents issued to Appellant were revoked.

Appel | ant has been going to sea since 1940.

BASES FOR APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner on the follow ng grounds:

1. It was i nproper to reopen the hearing in Mbile when
Appel | ant was in New York.

2. There is no evidence that the hearing of July 1956 was
final.
3. The record is insufficient to prove perjury w thout

havi ng obt ai ned Appellant's testi nony.

4. The I nvestigating Oficer was obliged to advise the
Appel l ant that he had a right to ask for a change of
venue to New York.

5. Perjury constitutes a conpletely different offense from
t he of fenses charged and, therefore, should have been the
subj ect of a new hearing with the services of charges and
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specifications on Appellant.

Appel | ant prays that the anended order of 30 Cctober 1957 be
reversed and set aside.

APPEARANCE: Cooper, Ostrin & De Varco, 655 Madi son Avenue, New
York 21, New York, by Lawence P. Ashley, Esq.

OPI NI ON

Several of the contentions presented by Appellant on appeal
have substantial nerit. | agree with the Appellant that the
of fense of perjury has no relation in tinme, place, or type of
of fense originally charged, failure to obey |lawful orders. Perjury
al ways arises from sonme other proceeding or instance requiring an
oath. In any event, a person commtting this offense normally is
tried separately for it. In this respect, admnistrative
proceedi ngs under R S. 4450 are not so different from ot her
judicial processes that a conpletely alien nmethod of hearing the
matter should be utilized. A new hearing, and not a reopened
heari ng shoul d have been held on the perjury issue.

It follows fromthis, that it was not necessary to hear the
perjury charge in Mbile when the Appellant was in New York. The
Exam ner is not required to advise the person charged that he has
a right to ask for a change of venue but under the circunstances of
this case, New York woul d have been the proper place to hear the
perjury charge. An undue hardship was placed upon the person
charged when he received notice in New York that the hearing was to
be reopened in Mbile only three days after receipt of notice. In
any event, it was inproper to proceed agai nst Appellant for perjury
wi t hout having drawn up a charge and specification alleging this
offense. This is simlar to the type of offense stated in 24 Op.
Atty. Gen. 136 (1902) to be a proper subject for these proceedi ngs.

Assum ng arguendo that the hearing was properly conducted, we
next consi der whether the charge of perjury was properly found
proved. The evidence introduced consisted of a nessage, dated 27
June 1957, from Coast Guard Headquarters stating that Appellant had
been given a suspension on probation on 26 July 1956 for refusing
to obey a awful order, a copy of this decision and a letter
stating that the original of this decision was served on Appell ant
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on 26 July 1956. Nothing nore was introduced.

Certainly the evidence shows that statenents given by the
Appel l ant at the original hearing were not true. The Headquarters
nmessage shows that the probationary suspension was still effective
since it had not been vacated or nodified. But 1, U S C 1621
states, inter alia, that to be guilty of perjury the person under
oath nmust, willfully and contrary to such oath, state as true a
material matter which he does not believe to be true. It can be
seen that an intentional falsificationis a vital elenent of
perjury. The Hearing Exam ner inferred that Appellant had
commtted perjury nerely because the statenents of the Appellant at
the original hearing were not true. The Exam ner did not consider
t he necessary elenent of intent in his decision. The offense
perjury was never intended to enconpass all statenents nade under
oath which are not true. There nust be a reasonabl e concl usion
drawn fromthe evidence that the fal se statenment was given with
intent to deceive. There being no such reason given by the
Exam ner for finding that Appellant was guilty of perjury, an
essential elenent of the offense is mssing. Concerning this, |
agree with Appellant's contention that his testinony would be an
| nportant factor to be considered in resolving the issue of
willfulness on his part.

I n considering Appellant's request that the anended order of
30 Cctober 1957 be set aside, it is necessary to ook at the entire
anended decision. This nmakes it perfectly clear that the original
probati onary suspensi on was changed to an order of revocation
because of two factors: Appellant's prior record and his all eged
perjury at the original hearing. The Exam ner specifically stated
this in the |ast paragraph of his anended decision (R 21). The
hybrid nature of this reopened proceeding is apparent. Having
elimnated the perjury issue fromconsideration, the remaining
gquestion is whether it was proper for the Exam ner to have reopened
the hearing to reconsider the order after he was inforned that
Appel | ant was on probation at the tine of the two of fenses found
proved at the original hearing.

It is ny opinion that this was quite proper. A court may
exercise its discretion to revoke an order of probation for good
cause but this discretion nust be exercised fairly and nust not be

abused. Hamlton v. United States (C. A 10, 1955), 219 F.2D
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364; Reed v. United States (C A 9, 1950), 181 F.2d 141. It is
responsi bl e that the sane general principles should apply to these
proceedings. It is not necessary to have a formal hearing in order

to revoke a probation. 24 C J.S. Crimnal Law, sec. 1572b(3).
Since it was Appellant's testinony which led the Exam ner to
bel i eve that there was no outstandi ng order against Appellant's
docunents, it was within the authority of the Exam ner to reopen
t he hearing and reconsider the order regardl ess of whether
Appel l ant intentionally or innocently concealed his prior record.
In either case, the resulting probationary suspension was brought
about by Appellant's false swearing. It would not be fair to
permt Appellant to profit fromthis by reinstating the original
order of six nonths' suspension on eighteen nonths' probation.
Therefore, Appellant's request that the anended order be set aside
is denied. Instead, this order of revocation will be nodified to
an appropriate one without consideration of the alleged perjury.

The order of 26 July 1955 was a six nonths' suspension on
probation as also was the original order inposed in this case. In
view of the fact that both hearings were based on charges of
refusal or failure to obey lawful orders, it is ny opinion that the
fairest dispositionis to reduce the revocation to an outright
suspension for one year. This represents the total of the two
prior suspensions, disregarding the fact that in both cases
Appel | ant was pl ace on probation.

ORDER

The order of the Exam ner dated at Mdbile, A abama, on 30
Cctober 1957, is nodified to provide for an outright suspension of
all Appellant's docunents for a period of twelve (12) nonths.

As so MODI FI ED, said order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 20th day of August, 1958.

*xx**x  END OF DECI SION NO. 1063 *****
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