Appeal No. 1062 - ZACK JULY, JR. v. US - 15 August, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-906881 and all
ot her Seanan Docunents
| ssued to: ZACK JULY, JR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1062
ZACK JULY, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 2, March 1958, an Exami ner of the United States
Coast Guard at Mobil e, Al abama suspended Appell ant's seaman
docunents upon finding himguilty of m sconduct. The specification
all eges that while serving as an abl e seanman on board the Anerican
SS SANTO CERRO under authority of the docunent above descri bed, on
or about 12 March 1958, Appellant assaulted a nenber of the crew,
Joe D. Kidd, with a dangerous weapon, to wt: a knife.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer nade his opening statenent. He then
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I ntroduced in evidence the testinony of the crew nenber allegedly
assaulted and that of an eyewitness to the incident in question,
abl e seaman Burgdorf.

I n defense, Appellant offered in evidence his sworn testinony.
Appel l ant admtted that he shoved Kidd but denied that he had a
weapon of any kind at the tine.

At the conclusion of the hearing, both parties were given the
opportunity to submt oral argunent as well as proposed findings
and concl usions. The Exam ner then announced the decision in which
he concl uded that the charge and specification had been proved. An
order was entered suspending all docunents, issued to Appellant,
for a period of six nonths.

The deci sion was served on 28 March. Appeal was tinely filed
on 2 April.

FI NDI NG OF FACT

On 12 March 1958, Appellant was serving as an able seanman on
board the United Stated SS SANTO CERRO and acting under authority
of his Merchant Mariner's Docunent No. Z-906881 while the ship was
In the port of San Francisco, California.

On this date, ordinary seaman Joe D. Kidd entered the quarters
he shared with Appellant and began to undress after turning off the
fan. Appellant questioned Kidd about the fan. Seaman Kidd said he
did not want the fan blowi ng on himwhile he was perspiring. An
argunent followed during which Kidd arose froma chair and was
shoved backward onto a bunk by Appellant. The latter pulled a
pocket knife fromhis pocket, opened the blade and held the knife in
his right hand. Kidd grabbed Appellant's hand and managed to hol d
on as the two seaman scuffled on the bunk until able seaman
Bergdorf entered and took the knife out of Appellant's hand. Kidd
had been frightened by the knife. There were no injuries to either
seaman and no further trouble between them

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the evidence does not support
t he charge because it is inconceivable that neither man woul d have
recei ved so nmuch as a scratch if Appellant had held an open knife.
Appel l ant was guilty only of engaging in a scuffle with seaman
Kidd. The order is too severe in view of Appellant's clear record
during seven years at sea. It is respectfully submtted that the
order should be nodified by placing Appellant on probation.

Appear ance on Appeal : Collins, Galloway & Murphy of Mobile,
Al abama, by Fred g. collins, Esquire, of
Counsel .
OPI NI ON

The al |l egations were proved by substantial evidence. Both
ordi nary seaman Kidd and the disinterested w tness Burgdorf
testified that Appellant has an opened knife in his hand. The
Exam ner stated that he accepted their testinony as the truth of
the matter. There were no injuries because Kidd was fortunate
enough to be able to hold Appellant's wist until burgdorf arrived.
Hence, Appellant was guilty of nore than nmerely scuffling with
Ki dd.

The order of six nonths' suspension wll not be nodified
since it is not considered to be excessive despite Appellant's
prior clear record.

ORDER

The order of the Exam ner dated at Mbile, Al abama, on 28
March 1958, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 15th day of August, 1958.

*x*xxx  END OF DECI SION NO. 1062 *****
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