Appeal No. 1059 - VINCENTE MARTINEZ v. US - 29 July, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-1019573 and all
ot her Seanan Docunents
| ssued to: VI CENTE MARTI NEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1059
VI NCENTE MARTI NEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 30 Septenber 1957, an Exam ner of the United
States Coast Guard at San Francisco, California, revoked
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The specification alleges that while serving as a w per on board
the Anerican SS MATSONI A under authority to the docunent above
descri bed, on or about 17 August, Appellant wongfully entered a
passenger stateroom assigned to M sses Sue and Linda Leopold (aged
16 and 11, respectively), which was occupied at the tine by Linda
Leopol d who had retired.

At the hearing, Appellant entered a plea of guilty to the
charge and specification. The Investigating Oficer nmade an
openi ng statenent but did not introduce any evidence except a deck
pl an of the ship show ng that Appellant's quarters and the
stateroomin question were in different areas on the main deck.
Appel | ant stated that he did not renenber what happened because he
was drunk at the tinme of the incident.
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The Exam ner concl uded that the charge and specification had
been proved by plea. An order was entered revoking all docunents
| ssued to Appellant without prejudice to the issuance of a docunent
to Appellant for service on vessels not carrying passengers.

The decision was served on 1 Cctober 1957. Appeal was tinely
filed on 15 COctober 1957.

FI NDI NGS OF FACT

On 17 August 1957, Appellant was serving as a w per on board
the American SS MATSONI A and acting under authority of his Merchant
Mariner's Docunent No. Z-1019573 while the ship was at sea.

At 2330 on this date, Appellant was intoxicated when, w thout
authority to do so, he entered a passenger stateroom |l ocated on the
sane deck as Appellant's quarters. The stateroomwas assigned to
Sue Leopold, age 16, and Linda Leopold, age 11. At the tine, the
st ateroom was occupi ed by Linda Leopold who had retired. There is
no evi dence that Appellant approached the girl, physically nol ested
her in any manner or had any intention of doing so.

Appel | ant has no prior record with the Coast Guard. He was
honorably discharged fromthe U S. Arny in 1952 after three years'
servi ce.

OPI NI ON

Thi s appeal is based on the ground that the order of
revocation i s excessive because there was no overt act or other
| nproper conduct by Appellant other than entering the passenger
stat eroom

Appel lant's plea of guilty obviated the necessity to introduce
evi dence in support of the allegations contained in the
specification. No such evidence was introduced at the hearing
al though the Investigation Oficer is enpowered to submt evidence
to establish matters of aggravation after a plea of guilty has been
entered. 46 CFR 137.09-50(b). The Investigating Oficer's opening
statenent, wherein he said that Appellant awoke the girl by talking
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and then sat down in a chair to read a magazi ne, does not
constitute evidence as to the nerits of the case. See

Commandant ' s Appeal No. 806. Hence, the appropriateness of the
order must be judged on the bare allegations of the specification
suppl enented by Appellant's adm ssion that he was drunk at the
tinme.

In the absence of evidence to the contrary, it nay be assuned
t hat Appellant, as a nenber of the Engine Departnent, did not have
authority to be anywhere in the passengers' areas. But it cannot
be assuned either that Appellant had any intention of nolesting a
passenger or even that he knew this stateroomwas assigned to two
young girls. Hence, Appellant's offense consists of unauthorized
entry into a passenger stateroomat a tine when an 1l-year old gir
passenger was present in the stateroomunknown to Appellant prior
to his entering. There is no evidence of an offense involving
noral turpitude in the sense of sexual perversion or deviation.

Due to the absence of evidence of actual or intended
nol estation, the order of revocation will be nodified to one of
suspension. There is no provision for the issuance of a docunent
limting Appellant to enpl oynent on ships not carrying passengers.
This type of docunent was inproperly suggested in the Examner's
order and reiterated by Appellant on appeal.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 30 Septenber 1957, is nodified to provide that Merchant
Mariner's Docunent No. Z-1019573, and all other docunents issued to
Appel l ant by the United States Coast Guard or its predecessor
authority, are suspended outright for a period of six (6) nonths.
Appel I ant' s docunents are further suspended for an additional six
(6) nonths which shall not becone effective provided no charge
under R S. 4450, as anended (46 U. S.C. 239), is proved agai nst
Appel l ant for acts conmmtted during the period of outright
suspension or within twelve (12) nonths of the term nation of the
outri ght suspension.

As so MODI FI ED, said order is
AFFI RVED.
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A. C. R chnond
Vice Admral, U S. Coast Guard
Conmandant

Dat ed at Washington, D.C., this 29th day of July, 1958.

*xx*x*x  END OF DECI SI ON NO. 1059 ****=*
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