Appeal No. 1056 - JOSEPH W. FELICE v. US - 23 July, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-265968 and all
ot her Seanan Docunents
| ssued to: JOSEPH W FELI CE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1056
JOSEPH W FELI CE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 6 January 1958, an Exam ner of the United
States Coast CGuard at New York, suspended Appellant's seaman
docunents upon finding himguilty of m sconduct. Two
specifications allege that while serving as an abl e seaman on board
the Anmerican SS EXCAMBI ON under authority of the docunent above
descri bed, on or about 29 June 1957, Appellant wongfully addressed
the ship's Second O ficer with profane and abusi ve | anguage; on or
about 9 July 1957, Appellant failed to turn to and performhis
duti es.

The form containing the charge and specifications was served
on Appel lant on 12 Decenber 1957. This formal so directed
Appel l ant to appear at the Coast Guard office in New York Gty on
2 January at 1000 for the hearing. At the tinme of this service,
Appel | ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. The hearing was conducted in absentia on
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2 January since Appellant was not present. The Exam ner entered a
plea of not guilty to the charge and each specification on behalf
of Appel | ant.

The I nvestigating Oficer introduced in evidence a copy of the
charge and specification form (signed by Appell ant acknow edgi ng
recei pt of the charges and summons to appear), a certified copy of
an extract fromthe Shipping Articles for the voyage in question,
and certified copies of two entries in the ship's Oficial Logbook
pertaining to the all eged of fenses.

At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and two
specifications had been proved. An order was entered suspendi ng
al | docunents, issued to Appellant, for a period of two nonths
outright and four nonths on twelve nonths' probation.

The decision was served on 6 January 1958. Appeal was tinely
filed on 21 January.

FI NDI NG OF FACT

Bet ween 26 June and 12 August 1957, Appellant was serving as
an abl e seaman on board the Anerican SS EXCAMBI ON acting under
authority of his Merchant Mariner's Docunent No. Z-265968 while the
ship was on a forei gn voyage.

During a fire and boat drill on 29 June 1957, Appellant was
ordered by the Second O ficer to assist another seaman in cranking
one of the lifeboats onto its cradle. Appellant refused to obey
this order by directing a profane and abusive reply to the Second
Oficer in a loud voice. Passengers were nustered nearby on the
open deck. Appellant then obeyed the repeated order. In his reply
to the log entry concerning this incident, Appellant adm tted using
pr of ane | anguage.

Wil e the ship was at Barcelona, Spain on 9 July 1957,
Appellant failed to turn to and performhis duties from0800 to
1200. Appellant was | ogged and fined four hours' wages ($5.89).
H's reply to the log entry was that he went to bed because he felt
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sick and dizzy. He did not indicate in his reply that he had
reported such illness to anyone or that he had been excused from
perform ng his duties.

In each instance, the offense was entered in the ship's
O ficial Logbook and it is stated that each entry was read to
Appellant. Hi s separate replies appear after each offense | ogged
al though he did not sign his reply to the entry pertaining to the
first offense. 1In both cases, the signatures of the Master and at
| east one other ship's officer appear under the conpleted |log entry
i ncl udi ng Appellant's reply. There is no statenent in the | ogbook
that a copy of either entry was given to Appellant. The copies of
the entries in evidence were certified as true and correct copies
by a Coast Guard Investigating O ficer who also certified, in each
case, that "a copy of the above entry was given to Joseph W
Felice."

Appellant's prior record consists of a one-nonth suspension in
1943 for the of ship's supplies and an adnonition in Novenber 1955
for addressing a superior officer wth profane | anguage.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that Appellant inadvertently failed to
appear for the hearing on January because he thought it was
schedul ed for 3 January on which date he appeared at the Coast
GQuard office in New York City.

Logbook entries constitute the sol e evidence agai nst
Appel l ant. He woul d have been afforded no opportunity to
cross-exam ne even if he had been present at the hearing.

Appel | ant has a good defense to each charge. Appellant had
been unjustifiably goaded by the Second O ficer. Appellant was il
and had reported this on the day he failed to turn to.

A rehearing is respectfully requested so that Appellant nay
present his case.

APPEARANCES: Messrs. Walter & Tepper of New York, of Counsel.
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OPI NI ON

Appel |l ant received tinely, witten notice on 12 Decenber 1957
to appear for a hearing on 2 January. Hi s appeal indicates that he
returned to New York City on 31 Decenber and renai ned there through
3 January. Hence, the excuse that Appellant was under the
| npression that the hearing was to be on 3 January is not a
justifiable cause to reopen the hearing after Appellant's failure
to put in an appearance on 2 January as directed.

The two entries in the Oficial Logbook nmake out a prima facie
case wth respect to the two specifications because there was
substantial conpliance with the requirenents of 46 U S. C. 702.
Thus, the entries are adm ssible in evidence, as exceptions to the
hearsay rule, as records nmade in the regul ar course of business
within the neaning of 28 U . S.C. 1972. Although the statutory
requi renment of a statenent in the | ogbook that the offender had
been given a copy of the entry was not conplied with, the
alternative requirenent of a statenent fact above.) Also as
required, Appellant's reply was entered in the | ogbook in both
cases. Appellant did not sign his reply to the first | ogging but
there is no such requirenent in 46 U S. C. 702. Wth respect to
signature, this statute requires that the entry of the offense, the
al ternative statenent nentioned above and the seaman's reply, if
any, be signed "by the master and by the nmate or one of the crew. "
This requirenent was conplied with by the signature of the Master
and at | east one other ship's officer in each case. |In fact, the
Second O ficer who was directly involved signed the entry regarding
the first offense. The second entry was signed by the Chief
O ficer, who is usually responsible for the work of deck personnel,
and the Junior Assistant Purser. Unless we are to attribute bad
faith, w thout any showi ng of such, to the acts of ship's officers
i n signing | ogbook entries, we nust assune that the purported
replies of Appellant were, in fact, his replies in both cases.

The nature of the |ogbook entries under consideration are
substantially the sanme as those referred to in Conmandant's
Appeal No. 1027. In that case, the order of the Exam ner was
affirmed on the sole basis of an entry in the ship's Oficial
Logbook. As in the present case, the hearing was conducted in
absenti a.
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It is true that Appellant would not have had an opportunity to
cross exam ne even if he had been present at the hearing.
Nevert hel ess, Appellant coul d have presented evidence, in an
attenpt to rebut the prina facie case, to support his contention
that he has a good defense to both charges. |In the face of
Appel lant's adm ssion in his reply to the first entry that he did
use "sone profane | anguage"” and the absence of any claimin his
second reply that he sought authority to be excused from his work
due to illness, it is unlikely that Appellant could have overcone
the prinma facie case against him Wth respect to the second
offense, it is noted that Appellant apparently perfornmed his duties
on the afternoon of the day on which he clainms he was sick.

The certification by the Investigating Oficer, that a copy of
the log entry (in each case) was given to Appellant, was i nproper
but not prejudicial. These certifications were not necessary and
have been given no weight in this decision. It was not stated in
the certifications whether the copies referred to therein were
given to Appellant at the tine of the loggings or at the tine of
the certifications fifteen to twenty-five days later. |In any
event, the requirenents of the statute were net at the tinme of the
| oggi ngs by stating that the entries were read to Appellant and
noting his replies. The absence of the alternative statenent that
Appel | ant was given copies at the tinme of the | oggi ngs does not
justify a conclusion that he was not given copies on those two
occasi ons.

Under the circunstances, it is my opinion that Appellant is
not entitled to a rehearing and, furthernore, that such a rehearing
woul d serve no useful purpose if granted. Hence, this request is
deni ed and the order of suspension will be upheld. This is the
second tine in slightly nore than two years that Appellant has been
found guilty of addressing a superior officer wth profane
| anguage. This is a serious infraction of shipboard discipline as
also is the failure to perform assigned duti es.

ORDER

The order of the Exam ner dated at New York, New York, on 6
January 1958, is AFFI RVED.

A. E. R chnond
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Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 23rd day of July, 1958.
***%x*  END OF DECI SION NO. 1056 *****
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