Appeal No. 1055 - JAMESE. WALLING v. US - 23 July, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-895916 and all
ot her Seanan Docunents
| ssued to: JAMES E. WALLI NG

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1055
JAVES E. WALLI NG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 Decenber 1956, an Exam ner of the United
States Coast Guard at San Francisco, California, revoked
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
Three specifications allege that while serving as a steward
utilityman on board the Anerican SS J. L. LUCKENBACH under
authority of the docunent above descri bed, on or about 16 January
1956, Appellant wongfully had marijuana in his possession at San
Pedro, California (First Specification); between 16 and 23 January
1956, Appellant wongfully used marijuana while the vessel was in
California ports or coastal waters (Second Specification); on or
about 23 January 1956, Appellant wongfully had marijuana in his
possession in the Port of San Francisco, California (Cakland)
(Third Specification).

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
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was represented by counsel of his own choice and he entered a plea
of not guilty to the charge and each specification.

The I nvestigating Oficer nade his opening statenent. He then
I ntroduced in evidence the testinony of two U S. Custons enpl oyees
and a nenber of the crew, difton Lum ey, as well as several
exhi bi ts.

I n def ense, counsel for Appellant nmade an openi ng statenent
and Appellant testified in his behalf. The deposition of the
manager of the hotel in San Pedro, where Appellant stayed two days
during the dates in question, was received in evidence. The
Exam ner commented on the fact that a crew nenber naned Janes
Gadson woul d have been an inportant wtness but that he could not
be | ocat ed.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findi ngs and
concl usions. The Exam ner then announced the decision in which he
concl uded that the charge and three specifications had been proved.
An order was entered revoking all docunents issued to Appellant.

The deci sion was served on 10 Decenber 1956. Appeal was
tinely filed on 5 January 1957 but Appellant did not surrender his
docunent until 22 Novenber 1957.

FI NDI NGS OF FACT

Between 3 and 23 January 1956, Appellant was serving as a
steward utilityman on board the Anerican SS J. L. LUCKENBACH and
acting under authority of his Merchant Mariner's Docunent No.
Z-895916. Appellant shared a roomon the ship with difton Lum ey
and Janmes Gadson.

At 2206 on 16 January 1956, the ship arrived at the entrance
to San Pedro, California. Appellant went ashore and regi stered at
the Bl aize Hotel in San Pedro at approximtely 0200 on January. He
remai ned registered here for two days. Later in the norning on the
17t h, Appellant went to the ship and obtained a draw agai nst his
wages. Appellant returned to the hotel and left again. At
approxi mately 1600, Appellant went back to the hotel with his two
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roommates, Cifton Lum ey and Janes Gadson. Appell ant stopped at

t he desk and asked the manager's wife, Ms. George W Thomas, about
changi ng his room because there was no heater in the one he had.
Upon arrival in the hotel room Appellant took out a paper bag and
handed Lunml ey a plastic bag containing a greeni sh-brown substance
whi ch was marijuana. Lum ey had previously paid Appellant for the
marij uana. Subsequently, Lum ey snoked cigarettes made with this
matter and obtained effects not felt as the result of snoking
ordinary cigarettes. Lunmley was |ater convicted, by a court in
this area, on his plea of guilty to possession of marijuana. He
had been apprehended with nmarijuana on his person at QGakl and,
California, on 22 January 1956.

The ship left San Pedro on 20 January and arrived in San
Franci sco the following norning. On 22 January, the ship noved to
Cakl and, California. Lum ey was arrested by Custons officials
about 2000 on this date when he was searched while | eaving the dock
area and nmarijuana was found in his possession. Lunley was renoved
to Los Angeles prior to his trial and convicted as indicated above.
He was sentenced to two years inprisonnent. (Lumley had a prior
record of conviction for arned robbery, a felony, in 1954 at the
age of 18.)

Appellant left the ship for shore | eave on 22 January at
approximately the sane tine that Lum ey was apprehended. Appell ant
did not return on board until about 1700 on 23 January - 21 hours
| ater. The Custons officials confronted Appellant with a plastic
bag contai ning 300 grains of marijuana which had been found in the
folds of a blanket on Appellant's bunk. Appellant admtted
ownershi p of the blanket but denied ownership of the marijuana and
any prior know edge what soever concerning it. No other evidence of
marijuana was found in Appellant's bel ongi ngs. Appellant was
i nterrogated by the Custons officials and rel eased. He was not on
the ship upon departure later in the evening and this hearing
comenced t he next day.

Gadson returned to the ship before Appellant on 23 January.
Apparently, Gadson was rel eased after questioning and renai ned on
the ship. He could not be |located to appear at this hearing as a
W t ness.

Appel | ant has no prior disciplinary record wth the Coast
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Guar d.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged, with respect to the First Specification
(the other two specifications will be dism ssed), that the
Exam ner's decision is not supported by the evidence. The
cornerstone of the case against Appellant is the testinony of
Lum ey. His testinony should be given little or no credence since
he is a convicted felon and was al so convicted for possession of
narcotics aboard ship. [In addition, Appellant and Lum ey were not
friends.

Al t hough Appell ant requested that Janes Gadson be called as a
Wi t ness, the Coast CGuard nmade only a feeble effort to locate him
The Coast Guard shoul d have produced Gadson as a w tness because he
coul d have shed sone i ndependent light on the trial of this case.

It is respectfully submtted that the case agai nst Appell ant
Is weak and the order of the Exam ner should be set aside.
Alternatively, the order should be nodified to a suspension since
It is far too severe.

APPEARANCE: Donald J. Sullivan, Esquire, of San Franci sco,
California, of Counsel.

OPI NI ON

It is nmy opinion that the evidence is not sufficient to
sustain the Second and Third Specifications. Therefore, they wll
be dism ssed. Nevertheless, the order of revocation wll be
affirmed on the basis of the First Specification.

Second Specification

The only evidence that Appellant used marijuana between 16 and
23 January 1956, as alleged, is Lumey's testinony that, on 21
January, both seanen were on the ship's fantail when he took a
"coupl e of drags" on Appellant's cigarette before lighting a
marijuana cigarette of his own. Lunmey testified that he could
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tell by the peculiar odor that Appellant was snoking a narijuana
cigarette. In view of the fact that Lum ey commenced snoking a
marijuana cigarette imediately thereafter, it appears that this
subj ect was on his mnd and he mght easily have taken it for
granted that Appellant was snoking a narijuana cigarette. Either
his i magi nati on could have m stakenly caused himto believe the
odor was present before he lighted his own cigarette; or his
recol l ection could have been confused as to whether the odor becane
apparent before or after he lighted his cigarette. The evidence is
too weak to support the specification.

The finding and conclusion that this specification was proved
are reversed. The Second Specification is dism ssed.

Third Specification

Proof of this specification was based on the testinony of the
two Custons enpl oyees. They stated that a package of marijuana was
accidentally found in Appellant's blanket at 0100 on 23 January and
repl aced until Appellant returned at 1700 on this date. Accepting
conpletely the testinony of these two officials, I still do not
think that the facts are adequate to support the el enent of
"possession” by Appellant. He was away fromthe ship for sone 21
hours. In this respect, the case is simlar to Coomandant's
Appeal No. 568 wherein the order of revocation was vacat ed.

In that case, a package of marijuana was found in the toe of one of
Appel l ant's slippers which was in his roomon the ship. Appell ant
had been off the ship for 20 hours before returning and bei ng
guestioned about the marijuana. He deni ed having any know edge
about it. In the instant case, Appellant occupied the roomwth
two ot her seanen - one was convicted of possessing marijuana and
the other was a narcotics suspect as the result of the incidents
under consideration. It is reasonable to believe that either of

t hese two seanen m ght have placed the marijuana in Appellant's

bl anket. Also, it is conceivable that the marijuana package coul d
have fallen onto Appellant's bl anket when Lunm ey's bunk, the one
above Appellant's, was thoroughly searched on the night of 22
January after Lunmey's arrest.

Due to these circunstances, the finding and concl usi on that
the specification was proved are reversed. The Third Specification
I s di sm ssed.
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First Specification

| agree with Appellant that the case against himis based
| argely on the testinony of Lum ey and that his credibility is
| npeached to sonme extent by his crimnal record. The Exam ner
stated that he carefully scrutinized Lumey's testinony in view of
his record as a felon and recogni zed the fact that there were
| nconsi stencies in his testinony as well as that of the Appellant.
Nevert hel ess, the Exam ner accepted portions of Lumey's testinony
as the truth because it dovetailed conpletely with other evidence
in the case. For this latter reason, it is ny opinion that there
I s substantial evidence in the record to support the finding that
Appel | ant had wongful possession of marijuana on 17 January 1956
in his hotel room and that he gave a plastic package of it to
Luni ey.

Lum ey's testinony fits in very well with the deposition
testinony of the manager of the Blaize Hotel in several mnor but
significant respects. Both agree that Appellant returned to the
hotel on the afternoon of the first day (17 January) and tal ked
with the manager's wife Ms. Thonas - not the manager hinself -
about changing Appellant to a heated room Appellant enphatically
deni ed that he ever nentioned this matter to Ms. Thomas and he was
very evasive and inconsistent with respect to when he again
returned to the hotel after leaving a second tinme on the first day.
Concei vably, Lunml ey m ght have known about the intention of
Appel l ant to change his room due to |ack of heat, by overhearing
Appellant tell this to Gadson in a barroom Appellant testified
that he said this to Gadson when Lunl ey was present. But Lum ey
coul d not have overheard Appellant say he talked to Ms. Thomas
about it because Appellant repeatedly denied that he discussed the
matter with her.

Anot her factor is that Lunml ey and the nmanager both testified
that, on this occasion, Appellant stayed in his hotel room about
ten m nutes before | eaving.

The significance of these details is magnified by the fact
t hat Appellant and the hotel nmanager were friends; and there are
I ndi cations that the manager's testinony agreed with Appellant's
where that of both is clearly refuted by other evidence in the
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record. The nanager produced hotel register to show that Appell ant
arrived there early in the norning on 16 January. Appellant's
testinony agrees with this even though the ship did not arrive at
the San Pedro harbor entrance until 2206 on 16 January. The latter
fact was stipulated in evidence fromthe ship's bridge |ogbook and
al so was eventual ly supported at the end of Appellant's testinony.
In addition, Appellant's testinony presents a maze of confusion and
contradictions as to what he was doing at various tines on the
first two days in San Pedro.

Superficially, the hotel nanager's testinony appears to be
hel pful to the Appellant since the manager stated that Appell ant
was al one when he talked with Ms. Thonas just before returning to
his roomfor the second tinme on the first day. But in view of the
factors nentioned above, it is nmy opinion that the conbi ned effect
of Lumey's and the manager's testinony is to show that Lunl ey was
with Appellant. The logical inference is that Lumley's presence
was deni ed because his further assertions that he received
marijuana on this occasion from Appellant are true. This
constitutes substantial evidence in support of the specification,
particularly considering the unconvincing nature of Appellant's
testinony. The difference in dates (17 instead of 16 January) is
not a material variance.

As to the contention that the Coast Guard was requested by
Appellant to call the third roommate, Gadson, as a w tness, the
record shows that counsel for Appellant rested w thout requesting
t he appearance of any other w tnesses after Appellant had
testified. Presumably, Gadson would have testified favorably to
Appel l ant's cause in order to prevent a sim/lar hearing involving
Gadson. Hence, it is not likely that his testinony could have been
given the weight of that of an inpartial wtness.

The finding and conclusion that the First Specification was
proved are sustained. It is the regulatory policy of the Coast
GQuard to revoke the docunents of all seanmen found guilty of
possessi on or other association wth narcotics. 46 CFR 137.03-1.
There is no reason to nmake an exception in this case.

ORDER

The order of the Exam ner dated at San Francisco, California,
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on 5 Decenber 1956, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C, this 23rd day of July, 1958.
***x%  END OF DECI SION NO. 1055 *****
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