Appeal No. 1051 - RICARDO DEASv. US - 9 July, 1958.

In the Matter of Merchant's Docunent No. Z-247899-D1 And Al O her
Seanen Docunents
| ssued to: RI CARDO DEAS

Deci si on of the Commuandant
Uni ted States Coast Guard

1051
| ssued to: RI CARDO DEAS

Thi s appeal has been taken in accordance with Title 46 United
States code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 11-1.

By order dated 6 January 1958, an Exam ner of the United
States Coast CGuard at Jacksonville, Florida, suspended Appellant's
seanmen docunents upon finding himaguilty of m sconduct. The
specification alleges that while serving as an ordi nary seanen on
board the Anerican SS MORMACSUN under authority of the docunent
above descri bed, on or about 20 Novenber 1957, Appellant assaulted
and battered crew nenber Arthur J. Matzke with a piece of gl ass.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer and Appell ant nade their opening
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statenents. The Investigating Oficer then introduced in evidence
the testinony of the alleged victimand two other w tnesses.
Appel l ant testified that he acted in self-defense. The Exam ner,
on his own notion, called a nenber of the crew to appear as a

W t ness.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant were heard and both parties
were given an opportunity to submt proposed findings and
concl usions. The Exam ner then announced the decision in which he
concl uded that the charge and specification had been proved. An
order was entered suspending all docunents, issued to Appellant,
for a period of six nonths outright and six nonths on ei ghteen
nont h' s probati on.

FI NDI NG OF FACT

On 20 Novenber 1957, Appellant was serving as an ordi nary
seanen on board the American SS MORVACSUN and acti ng under
authority of his Merchant Mariner's Docunent No. Z-247899-D1 while
the ship was in the port of Jacksonville, Florida.

About 0100 on this date, Appellant and ordi nary seanen Art hur
J. Matzke engaged in an altercation in the crew s nessroom O her
menbers of the crew kept the two seanen fromfighting with each
other. Appellant then went to his room Shortly thereafter,
Mat zke went to Appellant's roommate knocked on his door. \Wen
Appel | ant opened the door, angry words were exchanged before Matzke
struck Appellant in the nouth. As the two seanen scuffled in the
room Appellant quickly gained the upper hand and then used a piece
of a broken water glass wth which to severely cut Mtzke on the
| eft side and top of his head. Wen other nenbers of the crew
arrived on the scene, Appellant was on top of Matzke who was
bl eedi ng profusely. Matzke was taken to the hospital in an
anbul ance. Appellant suffered conparatively mnor injuries
I ncl uding cuts on his hands.

Appel lant's prior record consists of a probationary suspension
I n 1945 for wongful possession of ship's stores.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that he acted in self-defense after
he was attacked in his room by WMatzke.

OPI NI ON

Appel | ant denies that he cut Matzke with the glass and cl ai ns
that he acted in self-defense. Appellant testified that the gl ass
was knocked off the desk during the scuffle and that Matzke nust
have cut his head either on the broken glass on the deck or by
hitting it on the side of Appellant's |ocker. The testinony of the
ot her witnesses and the cuts on Appellant's hands do not support
either of theses two versions. The evidence clearly indicates that
Appel | ant deli berately used the glass to cut Appellant on the head.
Al t hough Appellant was justified in using a reasonabl e anount of
force to repel Matzke's attack, there is not the slightest doubt
that cutting himwth the glass constituted the use of excessive
force in self-defence. This is so not only because the use of the
deadly weapons is rarely justified in repelling an attack w t hout
weapons but also in view of Appellant's own testinony that he was
able to overpower Matzke w thout assistance. Therefore, Appellant
was guilty, as charged, of assault and battery upon Matzke with the
pi ece of gl ass.

Apparently, the Exam ner considered Appellant's clear record
since 1945 and the fact that Matzke was the initial aggressor in
| nposing a |l enient order of suspension under the circunstances.
The usual order in such cases is one of revocation.

ORDER
The order of the Exam ner dated at Jacksonville, Florida, on
6 January 1958, is AFFI RVED

J AHrshfield
Rear Admral U.S. Coast Guard
Act i ng Conmandant

Dated at Washington, D. C., this 9th day of July, 1958.
***x* END OF DECI SION NO. 1051 ***x*
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