Appeal No. 1050 - ARTHUR J. MATZKE v. US- 9 July, 1958.

In the Matter Merchant Mariner's Docunent No. Z-760441-D2 and all
ot her Seanan Docunents
| ssued to: ARTHUR J. MATZKE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1050
ARTHUR J. MATZKE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 31 Decenber 1957, an Exam ner of the United
States Coast CGuard at Jacksonville, Florida, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
specification alleges that while serving as an ordi nary seanman on
board the Anerican SS MORMACSUN under authority of the docunent
above descri bed, on or about 20 Novenber 1957, Appellant assaulted
and battered Ricardo Deas, a nenber of the crew

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer and Appel |l ant made their opening,
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statenents. The Investigating Oficer then introduced in evidence
the testinony of Ricardo Deas and two ot her nenbers of the crew
One of the latter two seanen, (Goetz, was an eyewitness to the

i ncident in question. Appellant declined to submt evidence in his
defense stating that the testinony of the wtness Goetz was

sati sfactory to Appellant.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant were heard and both parties
were given an opportunity to submt proposed findings and
concl usi ons. The Exam ner then announced the decision in which he
concl uded that the charge and specification had been proved. An
order was entered suspending all docunents, issued to Appellant,
for a period of there nonths outright and three nonths on ei ghteen
nont hs' probati on.

FI NDI NGS OF FACT

On 20 Novenber 1957, Appellant was serving as an ordi nary
seaman on board the American SS MORVACSUN and acti ng under
authority of his Merchant Mariner's Docunent No. Z-760441-D2 while
the ship was in the port of Jacksonville, Florida.

About 0100 on this date, appellant and ordi nary seaman Ri cardo
Deas engaged in an altercation in the crew s nessroom O her
menbers of the crew prevented this heated argunent from devel opi ng
into a fight. Deas left the nessroomand went to his room
Shortly thereafter, Appellant went to Deas' room and knocked on the
door. \Wen Deas opened the door, angry words foll owed before
Appel | ant started an exchange of blows by striking Deas in the
nmouth. The fight continued in Deas's roomuntil other crew nenbers
arrived to find Deas on top of Appellant and attenpting to choke
him Appellant had been severely cut on the head by a water gl ass
w el ded by Deas. The latter suffered mnor injuries.

Appellant's prior record consists of a probationary suspension
in 1951 for failure to join and absence w thout |eave; also, an
admonition in 1955 for failure to performhis duties due to
| nt oxi cati on and possession of |iquor on board a nerchant vessel.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that he was unjustly charged since
the cut on his head required 20 stitches and there was no apparent
injury to Deas. The information supplied by witnesses at the
hearing supports Appellant's cause.

OPI NI ON

Seaman Goetz was an eyewi tness to the beginning of the fight
at the entrance to Deas' room (Coetz testified that Appellant and
Deas "started swi nging sinmultaneously" whereas Deas testified that
Appel l ant struck the first blow. The Exam ner nerely stated in his
findings that the two seanen "engaged in a fight." Although the
Exam ner shoul d have nade a specific finding concerning the
material fact as to who started the physical conbat, this error was
sufficiently cured by the Exam ner's statenents, in the opinion
section of his decision, to the effect that he consi dered Appell ant
to have been the aggressor to the extent that he was the first to
attack. The inplication is that the Exam ner concl uded that
Appel l ant was guilty of assault and battery on Deas because the
Exam ner accepted Deas's version that Appellant struck the first
blow. In addition to Deas's testinony, this position is supported
by the probability that Appellant intended to start a fight when he
went to Deas' roomvery shortly after the two seanen had a heat ed
argunent in the crew s nmessroom Accordingly, ny findings of fact
above have altered those of the Exam ner to find that Appellant
struck the first bl ow

I n connection with this matter, the Exam ner should al so have
made a specific finding that he accepted, as the truth, the version
of the beginning of the fight as testified to by Deas rather than
by CGoet z.

Si nce Appellant started the fight, he was guilty of assault
and battery rather than nutual conbat al one as woul d have been the
case if he and Deas has started sw nging at each other at the sane
tinme. The fact that Appellant was seriously injured as the result
of the use of unnecessary force by Deas in repelling Appellant's
attack does not exonerate Appellant fromthe initial blame in this
matter. Therefore, the order of suspension inposed wll be
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sust ai ned.

ORDER

The order of the Exam ner dated at Jacksonville, Florida, on
31 Decenber 1957, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C., this 9th day of July 1958.
***x%  END OF DECI SION NO. 1050 ****=*
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