Appeal No. 1043 - JOHN F. WILKINSv. US - 9 June, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-805317 and all
ot her Seanan Docunents
| ssued to: JOHN F. WLKINS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1043
JOHN F. W LKI NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 Septenber 1957, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
specification alleges that while serving as a nessnan on board the
Ameri can USNS CUMBERLAND under authority of the docunent above
descri bed, on or about 18 July 1957, Appellant assaulted crew
menber Edgar Johnson with a dangerous weapon, to wit: a knife,
inflicting bodily injury, said vessel being at sea.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and
speci fication.
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The I nvestigating Oficer and Appell ant made their opening
statenents. The Investigating Oficer introduced in evidence
testinony of four crew nenbers of the USNS CUMBERLAND (i ncl udi ng
the Chief Oficer and the person allegedly assaulted), the knife
used by Appellant and a certified extract fromthe Oficial Logbook
of the vessel for 18 July 1957. |In defense, Appellant offered in
evidence his own testinony as to the events in question.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant were heard. The Exam ner then
announced the decision in which he concluded that the charge and
speci fication had been proved. An order was entered suspending all
docunents, issued to Appellant, for a period of twenty-four nonths,
the first twelve nonths to be outright suspension and the | ast
twel ve nonths on ei ghteen nonths' probation.

The decision was mailed on 24 Septenber 1957. Appeal was
tinmely filed on 23 October 1957.

FI NDI NGS OF FACT

On 18 July 1957, Appellant was serving as pantryman on board
t he Anmerican USNS CUVBERLAND and acting under authority of his
Merchant Mariner's Docunent No. Z-805317 while the ship was at sea.

Appel | ant and crew nessman Edgar Johnson, had had several
argunments during the course of the voyage. On 18 July 1957,
Johnson repeatedly annoyed Appell ant by stanping on his feet. The
I ncident in question started when Appell ant was seated in the
pantry dressing grapefruit wwth a small, sharp knife. Johnson
entered the pantry, stepped on Appellant's foot, shoved him
addressed himwith a term of opprobriumand continued on into the
crew s ness room Already angered by the earlier actions of
Johnson, Appellant followed with the knife in his hand. He swung
at Johnson's back wth the knife, tearing his jacket and causing a
15-inch superficial cut down his back. Appellant inflicted another
cut above Johnson's knees while struggling wiwth him The Master
and Chief Oficer separated the two seanen. Appellant was
hysterical as he expressed sorrow for what he had done.

After receiving first aid, Johnson returned to duty w thout
time lost from his job. Prior to this incident, Appellant had a
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good reputation on board and subsequently he did good work. He has
no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is based on the grounds that the Examner failed to
gi ve consideration to the mtigating circunstances of this case;
and in view of the immedi ate renorse of the Appellant, the order of
t he Exam ner was excessively severe.

OPI NI ON

The victimin this case was generally a bully and the initial
aggressor in this incident. He jostled Appellant to such an extent
as to justify sone degree of self-defense or immedi ate retaliation.
Havi ng provoked Appellant to anger, it cannot be said that
Johnson's attenpted withdrawal fromthe scene while Appellant was
t hus aroused to heat of passion caused the actions of the Appellant
to constitute an unprovoked attack. However, in responding by
cutting Johnson twice with a knife, Appellant was guilty of using
excessi ve force even though he may have had reason to believe, as
he testified, that Johnson had a knife or razor on his person. The
fact that Appellant [ost control of hinself and was hysterical with
anger is no justification for his conduct.

CONCLUSI ON

The Exam ner has gi ven adequate consideration to the
mtigating circunstances of this case; he did not order the
revocation of Appellant's nerchant mariner's docunent which is

customary in such a serious case. |In the interest of pronoting
safety at sea, the order of the Exam ner suspending the Appellant's
docunents was proper and will be sustai ned.

ORDER

The Order of the Exam ner dated at New York, New York, on 23
Sept enber 1957, is AFFI RVED.

A. C. R chnond
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Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 9th day of June, 1958.

*xxxx END OF DECI SION NO. 1043 *x****
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