Appeal No. 1035 - RICHARD D. ALLEE v. US- 7 May, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-517497-D1 and
All O her Seaman Docunents
| ssued to: R CHARD D. ALLEE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1035
RI CHARD D. ALLEE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 Novenber 1957, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. Two
specifications allege that while in the service of the Anerican SS
YAQUE as an oiler and acting under the authority of the docunent
above descri bed, on or about 19 October 1957, Appellant assaulted
and battered another nenber of the crew, Irwn J. Kraner, with his
fists.

The hearing was heard in joinder with the case against Irwin
J. Kranmer who was charged with assault and battery on Appell ant
during the sane incident. Neither seaman was represented by
counsel and they both entered pleas of not guilty. The
| nvestigating Oficer called the allegedly assaulted Kramer to
testify agai nst Appellant and one of the two w pers, who were
eyew tnesses, to testify as to both cases. The w per stated that
he did not know who struck the first blowin the fight between

file:////hgsms-lawdb/users/K nowl edgeM anagementD... S%6208& %20R%20879%20-%6201078/1035%20-%20A L L EE.htm (1 of 5) [02/10/2011 12:56:34 PM]



Appeal No. 1035 - RICHARD D. ALLEE v. US- 7 May, 1958.

Appel l ant and Kraner. The other w per was not called to testify

al though he was waiting outside the hearing room Investigating
Oficer then rested in both cases. Neither Appellant nor Kraner
cared to testify or to submt other evidence in their behalf. The
charges agai nst Kraner were found not proved by the Exam ner and

di sm ssed. The Exam ner then concluded that the charge and

speci fications agai nst Appellant had been proved. An order was
entered suspendi ng all docunents, issued to Appellant, for a period
of one nonth outright and five nonths on twelve nonths' probation.

The deci sion was served on 5 Novenber 1957. Appeal was tinely
filed on 22 Novenber 1957.

FI NDI NGS OF FACT

On 19 Cctober 1957, Appellant was serving in the service of
the Anerican SS YAQUE as an oiler and acting under authority of his
Merchant Mariner's Docunment No. Z-517497-D1 while the ship was in
t he port of Col on, Pananma.

On this date, Appellant was wal king along a street in Col on
when he net two w pers fromthe ship, N gliazzo and Canboronne.
Kramer, a steward utilityman, approached as N gliazzo picked up a
pi ece of paper on which Appellant had witten the address of a
woman he clainmed to have been with. Appellant told N gliazzo to
give the address to Kraner because she was a good woman. Kramer
said Appellant did not |ike wonen and wal ked away with N gliazzo.
Appel | ant handed a package to Canboronne, caught up wth the other
two seanen who had noved a distance of 30 to 50 feet and denmanded
an explanation fromKranmer for his remark to Appellant. Kranmer did
not answer. Both seanen becane angry and prepared to fight while
Nigliazzo tried to keep them separated. A fist fight devel oped
al though the record contains no affirmative evidence as to which of
the two seanen swung first or struck the first blow The | ocal
police stopped the fight. Both nen suffered mnor injuries and
were required to pay a fine of $30 each.

Appel | ant has no prior record.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that the Exam ner arbitrarily refused to
reopen the hearing to admit the testinony of Appellant and the
ot her wiper; Kraner's remark to Appellant invited nutual conbat;
Kraner was equally at fault.

APPEARANCE ON APPEAL.: Messrs. Byrnes and Wal | ace of New
Ol eans, Louisiana, by Edward A. Wil |l ace,
Esquire, of Counsel.

OPI NI ON

Due to the absence of substantial evidence to support the
all egations of assault and battery, the findings of the Exam ner
that the specifications were proved are reversed.

The testinony of Kranmer and N gliazzo is substantially in
agreenent with the above findings of fact. Kraner testified that
he intended his remark as a joke but the record indicates that
Appel | ant accepted it as an insult. Kraner did not tell Appellant
at the tinme that it was intended as a joke. |In fact, Kraner
testified that he refused to give Appellant any expl anati on.

In any event, the inportant fact is that the record does not
clearly show who struck the first blow or who took the first sw ng.
After Kraner recited his version of the incident wthout stating
t hat Appellant started the fight, he was asked the objectionable
| eadi ng question, "Did M. Allee swng at you first?" Kraner
answer was totally unresponsive to the question, so the
| nvestigating Oficer then asked, "Did you swing at himfirst?" and
t he answer was, "No sir." Then Kraner answered to another question
that he did not renenber swinging first; and, finally, that he had
not swung before he was hit. Wper Nigliazzo definitely answered
t hat he could not say who swung first or who struck the first bl ow

On this state of the record, it can only be said that
Appel lant's guilt of having initiated the physical conbat is
nebul ously supported on the basis of the negative testinony of
Kramer that he did not swing first. The only disinterested wtness
repeatedly testified that he did not know who started the fight.
Under these circunstances, it seens surprising that Appellant was
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not required to testify against Kraner and that w per Canboronne
was not called as a wtness even though he was waiting outside the
hearing room The Exam ner should have called these two avail abl e
Wi tnesses to testify after the Investigating Oficer failed to do
so. This error clearly should have been recogni zed when counsel
requested that the hearing be reopened for the purpose of taking
the testinony of Appellant and Canboronne.

At the hearing, the Investigating Oficer indicated that he
did not care to call Canboronne because he woul d have nothing to
add to the evidence. Assumng then that his testi nony woul d have
been the sane as that of the other disinterested wtness, there
woul d have been testinony by two wtnesses that they did not know
whet her Appellant started the fight. Presumably, Appellant woul d
have testified that Kranmer started it; and possibly Appellant could
have convi nced the Exam ner that Appellant's version was the true
one. It is believed that the Exam ner should not have deci ded that
Appel l ant was guilty of assault and battery agai nst Kranmer w thout
having required Appellant to testify in the case agai nst Kraner.
Since Appellant was not represented by counsel at the hearing, | do
not consider that his failure to voluntarily testify was tacit
adm ssion against his interests. |If this were so, the sane woul d
apply to Kraner's failure to testify in his defense.

At nost, this record established that Appellant engaged in
mut ual conbat with Kramer. This conclusion is supported by the $30
fi ne agai nst each seaman. The specification alleging assault and
battery woul d be appropriate if Kranmer had been seriously injured
but the record does not so indicate. Another factor in Appellant's
favor is that this encounter occurred ashore rather than on the
ship. Since it appears that the testinony of Appellant and the
ot her w per would not present a | ess favorable picture of
Appel | ant' s conduct than does the present record, it would serve no
purpose to remand the case for further hearing. Therefore, the
charge and specification wll be dism ssed.

ORDER

The charge and specifications are dism ssed. The order of the
Exam ner dated at New Ol eans, Louisiana, on 5 Novenber 1957, is

VACATED.
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A. E. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 7th day of My, 1958.

*xxxx  END OF DECI SION NO. 1035 ****=*
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