Appeal No. 1030 - CLIFFORD E. FLACY v. US - 23 April, 1958.

In the Matter of License No. 149076 Merchant Mariner's Docunent No.
Z- 659415 and all other Licenses and Docunents
| ssued to: CLIFFORD E. FLACY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1030
CLI FFORD E. FLACY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 18 October 1956, an Exam ner of the United
States Coast CGuard at Long Beach, California, suspended License No.
149076 and Merchant Mariner's Docunment No. Z-659415 issued to
Cifford E. Flacy upon finding himguilty of inattention to duty.
The three specifications allege in substance that while serving as
bargeman on board the Inland Freight BARGE NO. C-1 under authority
of the |icense above descri bed, on or about 12 May 1956, Appell ant
contributed to the capsizing of BARGE C-1 by failing to close the
equal i zing val ves on said barge (First Specification); by failing
to require the equalizing valves to be closed during cargo
di schargi ng operations on the barge (Second Specification); and by
failing to exercise due caution during cargo handling operations.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings and the rights to which he was entitl ed.
Appel | ant was represented by counsel of his own choice and he
entered a plea of "not guilty" to the charge and each specification
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proffered against him

The I nvestigating Oficer nmade his opening statenent. He then
I ntroduced in evidence the testinony of three witnesses and a
pur ported diagram of the valve and pipi ng arrangenent on the BARGE
C 1.

After the Investigating Oficer had rested his case, counsel
for Appellant nade a notion to dismss on the grounds that the
Coast Guard did not have jurisdiction and there was a | ack of proof
on the nerits of the case. The Exam ner heard argunent on the
notion and then denied it.

I n defense, Appellant offered in evidence his testinony and
that of two other witnesses. Appellant stated that when trouble
devel oped with the starboard engi ne, he secured that engine and
commenced punping fromthe Nos. 1 and 2 tank port and starboard on
t he port engi ne before the barge comenced to list to starboard; he
partially and then conpletely closed the suction valves to the Nos.
1 and 2 port tanks as the |list increased; Appellant thought the
hand wheels on the rods |leading to the equalizer val ves had been
renoved; he did not check the center |ine valves because he did not
know what they were for; the barge capsized 20 mnutes after it
started to |ist.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concl uded that the charge
and three specifications had been proved. He then entered the
order suspendi ng Appellant's License No. 149076, Merchant Mariner's
Docunment No. Z-659415, and all other |icenses and docunents issued
to Appellant by the United States Coast Guard or its predecessor
authority, for a period of three nonths.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 12 May 1956, Appellant was serving as bargeman in charge of
t he uni nspected nol asses barge, Inland Freight BARGE NO. C 1, when
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t he barge capsized in the Los Angel es Harbor area while discharging
a cargo of nol asses.

BARGE C-1 was fornerly an inspected oil barge. It was
purchased by the United Tow ng Conpany and used exclusively as a
nol asses carrier after February 1956. In this capacity, it was

operated as an uni nspected barge which was not required by lawto
have a certificated tankernman on board as had been required
previ ously.

Al'l other barges owned by the United Towi ng Conpany were
| nspected oil barges which were required to have a certificated
tankerman in charge. Appellant had been an enpl oyee of this
conpany for about three and a half or four years. He was
originally enployed as a deck hand; but his regular enploynent with
t he conpany for sone tine prior to this casualty consisted of
serving as a tankerman in charge of |oading and di scharging
operations on the conpany's inspected oil barges. By virtue of
Appel lant's Third Assistant Engi neer's License No. 149076, which
was issued to himon 22 October 1952, he was entitled to serve as
a tankerman on inspected vessels required to have a certificated
tankerman. 46 CFR 12.20-1(c).

Appel | ant had been ordered to take charge of the conpany's
only uni nspected barge, the nolasses BARGE C-1, on three or four
occasions prior to 12 May 1956. On the latter date, Appellant was
assisted by a deck hand. Since Appellant's enploynent in charge of
BARGE C-1, resulted directly fromthe fact that he was a regqgul ar
enpl oyee of the conpany as a certificated tankerman on its
| nspected oil barges of the sane general construction as the BARGE
C-1, Appellant was acting under the authority of his Third
Assi stant Engi neer's License on 12 May 1956.

BARGE C-1 is approximately 158 feet |ong and has a beam of 40
feet. The barge has seven cargo tanks, a bow tank forward and three
pairs of port and starboard tanks nunbered aft fromthe bow tank.
There is a center line | ongitudinal bul khead dividing the port and
starboard tanks with appropriate transverse bul kheads. There are
two di esel engines with punps which are used for discharging cargo.
These punps are | ocated back aft under the deckhouse and either
engi ne can be used to punp fromeither or both sides. There is a
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starboard fore and aft suction line and a port suction |ine both of
which are ten inch lines extending along the bottom of the tanks.
Near the aft end of each of the nunbers 1, 2 and 3 tanks, there is
crossover |ine between the starboard and port nmain suction |ines.
These crossover |ines extend beyond the main suction |lines on each
side and the right-hand suction valves for the tanks on each side
are located on these extensions going into the tanks. These six
val ves are controlled on the upper deck by hand wheels at the end
of rods leading fromthe valves to the deck. The suction valve
rods are outboard on both sides of the barge, at each pair of

tanks, with respect to other valve rods. At the tine of the

I ncident in question, the six port and starboard suction valve rods
had hand wheels on them Three other valve rods, near the center

| ine of the barge at each of the three pairs of tanks, had hand
wheel s on them These val ve rods were between and in line wth the
port and starboard suction valve rods at each tank. Consequently,
they were al so | ocated over the crossover |ines between the port
and starboard tanks. The record is not clear as to whether these
three rods |l ed to valves on the crossover |ines or were attached to
equal i zer valves set in the transverse bul kheads for the purpose of
permtting the cargo to flow through the bul khead between the port
and starboard tanks in each pair of tanks. Thee were al so valve
rods on deck, in the vicinity of the three at each tank wth hand
wheel s, that did not have hand wheels. Hence, the val ves which

t hese rods controlled could not be readily opened or closed by
hand.

On 12 May 1956, appellant | oaded the barge with nol asses and
it was noved to another berth to discharge the cargo. The hose was
connected and both engines were utilized to punp fromboth the port
and starboard nunber 1 tanks. Trouble devel oped with the starboard
engine and it was secured. the port engine continued to punp from
bot h si des and Appel |l ant opened the suction valves to the nunber 2
port and starboard tanks. |In approximtely two m nutes, Appellant
noticed a list to starboard. He partially closed the suction
valves to the nunbers 1 and 2 port tanks. Wen the |ist was not
corrected by this action, Appellant closed the valves to the two
port tanks intending to punp only fromthe starboard tanks in order
to lighten that side and get the barge back on an even keel.
Appel l ant did not at any tinme check the valve rods on deck near the
center line. These rods had hand wheel s but Appellant did not know
what val ves these rods controlled and he did not know what position
the wheels were in on this date. He assuned that the rods | eading
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to the equalizer valves were sonme of those which could not be
operated by hand because they did not have hand wheels on them

the Iist was between five and ei ght degrees when Appel | ant
conpl etely closed the port suction valves. As he continued to
attenpt to punp fromonly the nunbers 1 and 2 starboard tanks, the
| ist increased. The tug al ongside of the barge stood clear and
Appel l ant attenpted to dog the doors to the deckhouse but was
unable to do so. About 15 mnutes after the port tanks were shut
down conpletely and 20 m nutes after Appellant noticed the initial
|ist, the barge rolled over to starboard. The damage to the barge
was estimated at $8,000 and the cargo | oss anmobunted to nore than
$25, 000.

Later investigation indicated that the barge was not caused to
capsi ze by any breaks or |eaks in the bul kheads, k sides or bottom
of the barge.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the Coast Guard does not have
jurisdiction in this proceeding since Appellant was not acting
under the authority of his license. BARGE C-1 wan an uni nspected
vessel and, as such, was not required as a natter of |law to have a
crew nenber wiwth a tankerman's certificate or the equival ent.
Al so, there was no conpany policy with respect to whet her
Appel l ant's enpl oyer as a private condition of enploynent, required
t hose in charge of uninspected barges to have |licenses or tankernman
certificates. Hence, Appellant was not required, in either case,
to have a tankernman certificate or the equivalent as a condition of
enpl oynent on BARCGE C- 1.

Wth respect to the First and Second Specifications, there is
no evidence to show that the equalizer valves were open when the
barge capsized. Even if these valves were open, there is no proof
that this condition contributed to the capsizing of the barge.

For the reasons given above, it is submtted that the decision
of the Examner is in error and should be reversed.

APPEARANCE: Bodel and Fogel of Los Angeles, California, by
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Dani el Fogel, Esquire, of Counsel.

OPI NI ON

On the basis of the testinony of M. Ow g, the superintendent
of the United Towi ng Conpany in the Los Angeles area, it seens
apparent that Appellant was, in fact, serving on BARGE C-1 by
virtue of his having a Third Assistant Engineer's |icense even
t hough there was no | egal requirenent that a qualified tankerman
shoul d be in charge of this uninspected barge. It is clear from
M. Ow g s testinony that the person in charge of BARGE C-1 was
required to be famliar with the operation of oil barges and that
evidence of this type of experience was required in the formof a
tankerman's certificate or the equivalent (R 9). This practice of
the conpany is logical in view of the fact that this barge had
fornmerly been used as an oil barge and, therefore, its operation
requi red the presence of a person with the experience of a
qualified tankerman. Since this was the practice of the conpany
with respect to the nol asses barge, it does not seeminportant to
the issue that thee was no specific policy, one way or the other,
stating whether the United Tow ng Conpany required those in charge
of its uninspected barge to have a license or certificate (R 26).
The only other person who testified that he had been placed in
charge of BARGE C-1 on several occasions was a certificated
tankerman. Hence, it is ny opinion that it was a condition of
Appel l ant's enpl oynent in charge of BARGE C-1 that he have a
| icense or certificate to serve as a tankerman. Consequently,
appel  ant was acting under the authority of his license and the
Coast Guard had jurisdiction to proceed under R S. 4450, as anended
(46 U. S. C. 239).

On the nerits of the case, | aminclined to agree with
Appel l ant's contention that the First and Second Specifications
shoul d be dism ssed on the ground of |ack of proof that the
equal i zer valves were | eft open by Appellant when he shoul d have
closed them There is conflicting testinony as to whether the
val ves controlled by the three rods on deck, |ocated between the
port and starboard rods |eading to the suction valves for the three
pairs of tanks, were the equalizer valves or valves in the
crossover |ines between the port and starboard main suction |ines.
The accuracy of the diagramin evidence seens somewhat questionabl e
and, consequently, it does not help to reconcile this conflict.
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For these reasons, the conclusions that the First and Second
Specifications were proved are reversed.

The Third Specification alleges that Appellant contributed to
t he capsizing of the barge by failing to exercise due caution
during cargo handling operations. Wile it was admtted by
Superintendent Orwi g that Appellant was not given any instructions
about the system of valves on BARGE C-1, the fact renmains that it
was Appellant's duty to know what val ves were controlled by the
val ve rods on deck since he was enpl oyed for the purpose of taking
charge of the |oading and dischargi ng operations. Appellant frankly
admtted that he was not famliar with the arrangenent of the
val ves on the barge. Nevertheless, it is not established that
Appel | ant coul d have prevented the capsizing of the barge when the
situation becane noticeably serious due to the starboard Iist which
continued to increase after Appellant acted prudently by closing
the valves to the port tanks. The |ist was between five and ei ght
degrees when the port suction valves were conpletely closed. It is
quite possible that as a result of such factors as the density of
nol asses, the | oaded condition of the barge and the sl owness with
whi ch the thick nol asses was shifting, no action by Appellant could
have prevented the capsizing of the barge after it had heeled a few
degrees to starboard. |If Appellant had secured both engines, the
list would still have increased, due to the | ag brought about by
the viscosity of the nol asses, whether the equalizer valves were
opened or cl osed.

Under these circunstances, it is ny opinion that the evidence
does not sustain the allegation that Appellant failed to exercise
due caution, and the conclusion that the Third Specification was
proved is al so reversed.

ORDER

The charge of inattention to duty and the three specifications
are dism ssed. The order of the Exam ner dated at Long Beach,
California, on 18 QOctober 1956, Is VACATED.

J. AL Hrshfield
Rear Admral, United States Coast Guard
Acting Commandant
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Dat ed at Washington, D. C., this 23rd day of April, 1958.
***x*  END OF DECI SION NO. 1030 ****=*

Top
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