Appeal No. 1026 - HOWARD K. McNAB v. US - 18 April, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-275317 and all
ot her Seanan Docunents
| ssued to: HOMRD K. M:NAB

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1026
HOMRD K. M:NAB

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 8 October 1957, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. the
speci fication found proved all eges that while serving as Boatswain
on board the American SS MALLORY LYKES under authority of the
docunent above descri bed, on or about 27 July 1957, Appell ant
assaulted and battered a nenber of the crew, oiler Donald C
Col eman, with a broken bottle. Two other specifications found
proved by the Exam ner allege the | esser included offense of
assault and shoul d have been dism ssed by the Exam ner. The latter
two specifications are therefore dism ssed w thout further
consi derati on.

At the hearing, Appellant was represented by professional
counsel of his own choice and he entered a plea of not guilty to
t he charge and each specification. The Investigating Oficer
i ntroduced in evidence the testinony of the Chief Mate, who was an
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eyewitness to the incident in questions, and two other w tnesses.
Appel lant testified in his defense. He admtted cutting Col eman
with a broken bottle but clained that this was done while Appel | ant
was acting in self-defense when he thought he was going to be hit
with a chair by Coleman. A single wtness who appeared for
Appel l ant testified that he saw Appellant wth a broken bottle and
t hat Col eman has been cut, but he did not see how it happened.

After considering the evidence, the Exam ner concl uded that
t he charge and specification had been proved. An order was entered
revoki ng all docunments issued to Appellant. The decision was
served on 10 Cctober 1957. Appeal was tinely filed on 29 Qctober
1957.

FI NDI NGS OF FACT

On 27 July 1957, Appellant was serving as Boatswain on the
American SS MALLORY LYKES and acting under authority of his
Mer chant Mariner's Docunment No. Z-275317 while the ship was
anchored off Nasipit, M ndanao Island, Philippines.

At approximately 2330 on this date, Donald C. Col eman, an
oiler on the ship, entered an open front barroom and sat at a table
about five feet fromthe table where Appellant was sitting. Both
men had been drinking during the day. Colenman nmade a statenent to
the effect that everybody could have a drink if each person paid
for his own. Although Col eman was a nuch | arger man than
Appel lant, the latter took exception to the remark, called Col eman
a "cheap skate,"” and a | oud argunent, containing a considerable
anmount of abusive | anguage, foll owed between the two seanen while
they remai ned seated. After a few m nutes of arguing, Appellant
got up, picked up a full bottle of beer froma shelf |ocated about
ten feet from Col eman, broke the bottle on a nearby | edge and
wal ked rapidly toward Col eman hol ding the remains of the bottle.
As Appel |l ant jabbed at Coleman with the jagged edges, Col eman put
up his left hand to protect his face. The bottle struck Col eman on
t he back of his hand inflicting deep wounds. The force of the bl ow
knocked Coleman to the floor. The |ocal police were sumoned to
restore order.

Col eman recei ved nedical treatnent at a nearby hospital and
returned to the ship but he was unable to performhis duties as a
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result of the injuries to his head. coleman was renoved fromthe
vessel, on 15 August 1957, for hospitalization at San Pedro,
California, which was the ship's first port of call in the United
States. At this tine, Colenman had al nost conpletely | ost the use
of several fingers. The exact nature and extent of the injuries
are not contained in the record since Col eman was not at the
heari ng.

Appel | ant has no prior disciplinary record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appel |l ant requests clenency on the basis of his prior
clear record during fourteen years' service and al so because this
was not a preneditated act, with the necessary intent, due to
Appel | ant' s i ntoxication.

OPI NI ON

The specification was proved by substantial evidence
consisting primarily of the Chief Mate's testinony. He not only
was a disinterested witness, whose testinony was accepted by the
Exam ner, but the reliable nature of his testinony is shown by the
fact that the record indicates that he was in a nore sober
condition than the two participants and other nenbers of the crew
who were present.

The evidence that Appellant advanced upon Col enan with a
jagged bottle nullifies Appellant's claimthat he acted in
sel f-defense. Appellant's intoxication is no excuse for this
vicious attack with a dangerous weapon. Furthernore, the fact that
Appel l ant took tine to break the bottle indicates sone el enent of
preneditation and intent as well as furnishing an additional reason
why his plea of self-defense should be rejected.

I n any event, Appellant's conduct in this one instance,
whet her or not he realized what he was doing at the tine, is
sufficient proof of such a dangerous disposition as to justify the
order of revocation so as to prevent a possible recurrence of
simlar action by Appellant while serving on a nerchant vessel of
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this country. The serious injuries suffered by Col eman would
probably have been even nore severe if he had not protected his
face with his hand. O her seaman should not be required to take
such a chance despite Appellant's otherw se clear record.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Ssiana, on
8 Cctober 1957, is AFFI RVED.

A. C. R chnond
Vice Admral, U S. Coast Guard
Conmandant

Dat ed at Washington, D. C., this 18th day of April, 1958.
***x%  END OF DECI SION NO. 1026 ****=*
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