Appeal No. 1024 - WAYNE L. KORB v. US - 18 April, 1958.

In the Matter of License No. 155683 Merchant Mariner's Docunent No.
Z-925675-D3 and all other Seanan Docunents
| ssued to: WAYNE L. KORB

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1024
VWAYNE L. KOCRB

Thi s appeal has been taken in accordance with title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 9 October 1957, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. Eight
specifications allege that while serving as deck mai ntenancenman on
board the Anerican SS ARTHUR FRI BOURG under authority of the
docunent above descri bed, Appellant delayed the sailing of his
vessel on 19 June 1957; he failed to performhis duties on five
separate dates; Appellant held the Master while he was struck by
anot her crew nenber on 21 July 1957; Appellant wongfully engaged
ina fist fight wwth a fellow crew nenber on 16 August 1957.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and six
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specifications. Appellant entered a plea of guilty to one
specification alleging failure to performhis duties and to the
specification pertaining to a fist fight on 16 August 1957.

The I nvestigating Oficer introduced in evidence the testinony
of the Master of the ARTHUR FRIBOURG at the tines in question and
phot ostatic copies of the entries in the ship's Oficial Logbook as
wel | as other docunentary exhibits. Appellant testified in his
def ense.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant were heard. The Exam ner
concl uded that the charge and ei ght specifications had been proved.
An order was entered suspending all docunents, issued to Appellant,
for a period of 15 nonths outright and 9 nonths on 18 nonths’
probati on.

The decision was served on 10 Cctober 1957. Appeal was tinely
filed on 6 Novenber 1957.

FI NDI NGS OF FACT

Bet ween 19 June and 17 August 1957, Appellant was serving as
deck mai nt enanceman on board the American SS ARTHUR FRI GOURG and
acting under authority of his Merchant Mariner's Docunent No.

Z- 925675- D3.

At 0830 on 19 June 1954, the ship was ready to get underway
from Honol ulu as schedul ed. The sailing board was properly posted.
Appel l ant and five or six other crew nenbers del ayed the sailing of
the ship for 43 mnutes by remaining on the dock w thout perm ssion
until 0913.

On 19 June, 12 July, 22 July, 26 July and 13 August 1957,
Appellant failed to performhis duties on board the ship. On 19
June and 13 August, this was due to intoxication.

On 21 July 1957, the ship was at Inchon, Korea. The Master of
the ship was sitting in a |local barroom when he was approached by
Appel | ant and the crew nenber Hol scher at approxi mately 2100. They
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asked the Master for a draw which he refused. Shortly thereafter,
Hol scher struck the Master in the face and Appel | ant grabbed the
Master's arnms from behi nd when he started to get the best of

Hol scher. The latter picked up a chair and swng it at the Master's
head. He managed to pull one arm /| oose from Appellant's grip and
raised it to break the force of the blow fromthe chair. Further
scuffling anong the three seanen followed before the mlitary
police arrived. The Master received nedical treatnent for a cut
over one eye and vari ous abrasions.

On 16 August 1957, the ship was at Kahului, Territory of
Hawai i, when Appellant engaged in a fist fight, wthout
justification, with another nenber of the crew while they were on
board the vessel .

Appel | ant has no prior disciplinary record wth the Coast
Guard.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the specifications do no charge
m sconduct; his acts did not constitute m sconduct because his
conduct was caused by provocation; the specifications were not
proved by reliable and probative evidence; Appellant was not
properly represented at the hearing or apprised of his rights; the
Master failed to nmaintain discipline and to protect those under his
conmmand; the conclusions are incorrect as a matter of law, and the
Exam ner acted arbitrarily in suspending Appellant's docunents.

APPEARANCE ON APPEAL: Alvin |. Apfel berg, Esquire, of New York
Cty, of counsel.
OPI NI ON

Appel l ant's contentions on appeal do not specify in what
respects these errors are supposed to have been commtted. Hence,
they are so vague and general as to nerit little consideration.

The specifications allege acts of m sconduct and the all egations
are fully proved by the testinony of the Master supported by
pertinent |log entries and appellant's pleas of guilty to two of the
specifications. The Exam ner specifically stated that he accepted
t he above version (see Findings of Fact), given by the Master, with
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respect to the nost serious offense of physically abusing the
Master. The record does not show that the Master was derelict in
t he performance of his duties or that Appellant was justifiably
provoked to commt any of these nunerous acts of m sconduct.

At the beginning of the hearing, the Exam ner i nforned
Appel l ant of his right to be represented by counsel as well as his
other rights such as calling wtnesses, obtaining depositions,
Cross-exam nati on of opposing witnesses and testifying in his
behal f.

Under the circunstances, it is believed that the order inposed
was a | enient one rather than that the Exam ner acted arbitrarily
as contended by Appell ant.

ORDER

The order of the Exam ner dated at New York, New York, on 9
Oct ober 1957, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 18th day of April, 1958.

*xxxx  END OF DECI SI ON NO 1024  ****=*
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