Appeal No. 1020 - ANDRES F. RIVERA v. US - 10 April, 1958

In the Matter of Merchant Mariner's Docunent No. Z-366469-D4 and
all other Seanan Docunents
| ssued to: ANDRES F. Rl VERA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1020
ANDRES F. RI VERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 30 August 1957, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. Four
specifications allege that while serving as an electrician on board
the Anmerican SS ROBIN TRENT under authority of the docunent above
described, in July 1957, Appellant failed to join his vessel on two
occasi ons and he was wongfully absent fromhis duties on three
ot her different dates.

When Appellant failed to appear at the hearing as directed,

t he Exam ner entered pleas of not guilty on behalf of Appellant.
The I nvestigating Oficer introduced in evidence certified copies
of extracts fromthe Shipping Articles and entries in the Oficial
Logbook of the ROBIN TRENT. After considering the evidence, the
Exam ner concl uded that the charge and four specifications had been
proved. An order was entered suspending all docunents, issued to
Appel lant, for a period of two nonths outright and four nonths on
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twel ve nont hs' probati on.

The deci sion was served on 17 Septenber 1957. Appeal was
tinmely filed on 30 Septenber 1957.

FI NDI NGS OF FACT

From9 May to 22 August 1957, Appellant was serving as an
el ectrician on the Anmerican SS ROBIN TRENT and acting under
authority of his Merchant Mariner's Docunent No. Z-366469-D4 while
the ship was on a foreign voyage.

On 6 June 1957, Appellant failed to join his vessel when it
sailed from Capetown, South Africa. He rejoined the ship on 10
June.

On 3 July 1957, Appellant was absent fromhis duties w thout
perm ssion while the ship was in the port of Mnbasa, Kenya. On 5
July, Appellant failed to join his ship upon her departure from
this port. He rejoined the ship on 8 July.

On 19 and 22 July 1957, Appellant was absent fromhis duties
wi t hout authority while the ship was at Lourenco Marques,
Mozanbi que.

Appel | ant was | ogged one day's pay for each of these five
of fenses. Wen given an opportunity to reply to these | oggings,
Appel l ant's answer with respect to each offense was, "No reply."

Appel lant's prior disciplinary record consists of an
admonition in 1948 for failure to join; an adnonition in 1952 for
absence wi thout |eave; a four nonths' suspension in 1955 for
assault and battery.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner Appellant states that he failed to appear at the hearing
because he was ill froma guminfection.

On the nerits, Appellant contends that these offenses occurred
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because he was ashore attenpting to send noney to his famly
because his wife's allotnent was stopped after Appellant failed to
join his ship at Capetown on 6 June.

I n concl usi on, Appellant urges that this order of suspension
creates a personal hardship.

OPI' NI ON

There is no indication that Appellant was justified in failing
to appear at the hearing. Appellant received witten notice on 26
August 1957 to be present at the hearing on 29 August. He did not
appear on this date and he did not contact the Coast CGuard to
expl ain his absence.

On the nerits of the case, Appellant's contentions are not
persuasive. |f his conduct on |ater dates had anything to do with
the stopping of his wife's allotnent after he failed to join his
ship on 6 June, then this was the result of his own m sconduct on
6 June. Hence, it did not justify his subsequent absences from
duty and failure to join. It is noted that Appellant did not use
this as an excuse when given an opportunity to reply to the
| oggi ngs for these offenses.

The m sconduct herein and Appellant's past record adequately
support the suspension inposed by the Exam ner. The order wll be
sustai ned regardl ess of the personal hardship to Appellant which
may result.

ORDER

The order of the Exam ner dated at New York, New York, on 30
August 1957, is AFFI RVED.

A. C. R chnond
Vice Admral United, States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 10th day of April, 1958
*x*x*  END OF DECI SION NO. 1020 *****
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