Appeal No. 1019 - HENRY J. MILLER v. US - 10 April, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-68316 and all
ot her Seanan Docunents
| ssued to: HENRY J. MLLER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1019
HENRY J. M LLER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 18 July 1957, an Exam ner of the United States
Coast Guard at New York, New York, revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. Two
specifications allege that while serving as a cook on board the
American SS ROBERT STUART under authority of the docunent above
descri bed, on or about 8 June 1957, Appellant wongfull engaged in
a fight wwth the ship's Boatswain; on or about 9 June 1957,
Appel l ant wongfully threw hot grease on crew nessman Sanuel
MIler.

At the hearing, Appellant was represented by counsel and
entered pleas of not guilty to each specification. The
| nvestigating O ficer introduced in evidence the testinony of the
Boast swai n, and certified copies of entries in the ship's Oficial
Logbook to prove the second specification. A steward utilitymn,
who was not an eyewitness to any of the events in question, and
Appel lant testified in his behalf.
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At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings and
conclusions. The Exam ner then announced the decision in which he
concl uded that the charge and two specifications had been proved.
An order was entered revoking all docunents issued to Appell ant.

The decision was mailed on 19 July 1957. Appeal was tinely
filed on 20 August.

On 8 and 9 June 1957, Appellant was serving as a cook on board
t he Anmerican SS ROBERT STUART and acting under authority of his
Merchant Mariner's Docunent No. Z-68316 while the ship was at the
port of |skenderum Turkey.

About 1500 on 8 June 1957, Appellant entered the room shared
by the Boatswai n and anot her crew nenber. \Wile Appellant was
pouring vodka into a glass, he spilled sone of it on the Boatswain
who was sleeping in his bunk. He was awakened and chased Appel | ant
out of the room The Boatswain then went out on deck and was
standi ng by the bul wark when he saw Appel | ant approach as though to
engage in conversation. The Boatswain turned away and was struck
on the side of the head wwth a piece of bone w el ded by Appell ant.
The ship's icebox keys were attached to the bone. The Boastswain
turned, was struck again with the bone and scuffled w th Appell ant
until they were separated. The Boatswain received nedi cal
treatnent ashore and returned to the ship fit for duty at 1800 on
t he sane date.

At approximately 1700 on the next day, Appellant was cooking
the crew s neal and passing orders to the nessnen to serve to the
crew nenbers. Messnman Sanuel M Il er, who was sonmewhat, was
confusing the orders of the various nenbers of the crew and pl aci ng
the bl ane on the cooks. Messnman MIler directed abusive | anguage
toward the cooks in a loud voice. Appellant had been aggravated by
this nmessman on ot her occasions. Mssman MIler continued to use
t hi s abusi ve | anguage after Appellant asked himto stop it. Wen
the nmessman returned to the galley counter for another order,
Appel | ant picked up a container of hot grease and threw t he grease
at nmessman MIller. It struck himon the face just below the eyes
as well as on his upper arns and body. MIller suffered second
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degree burns which necessitated nedical treatnent ashore,
confinenent to the ship's hospital and subsequent hospitalization
at Ceuta, Spanish Mdrocco, on 20 June for an undeterm ned | ength of
tinme.

Appel lant's prior disciplinary record consists of a
probationary suspension in 1945 for assault with a neat cleaver and
two conparatively mnor offenses prior to 1946.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the findings are against the
wei ght of the evidence; Appellant was provoked into throw ng the
hot grease con nessman MIller as a result of his abusive conduct;
the order is too severe considering the circunstances and
Appel l ant's service at sea for nore than 30 years.

In conclusion, it is respectfully requested that the order of
t he Exam ner be set aside.

APPEARANCE: Messrs. Klein, Sardaro and Nol an of New York Gty by
Robert J. Ward, Esquire, of Counsel.

OPI NI ON

It is nmy opinion that the two specifications were proved by
substantial evidence. This is the required degree of proof rather
t han proof beyond a reasonabl e doubt as in crimnal actions.

Wth respect to the incident involving the Boastswain, it was
a question of Appellant's word against that of the Boatswain. The
Exam ner, who saw and heard the w tnesses, specifically stated that
he accepted the version testified to by Boatswain. Since there is
no reason to reject this finding as to credibility by the Exam ner,
the Boatswain's recollection of the incident is set forth in the
above findings of fact. There is no doubt fromthese facts that
Appel | ant' s conduct was w ongful .

Appel l ant adm ts having thrown hot grease on nessman M| er
but attenpts to justify this act on the basis of provocation by
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Mller. The extent of the imedi ate provocation was the abusive

| anguage used by nmessman MIller. Insulting |anguage does not
justify assault and battery. The evidence shows that the nessnman
was severely burned by the hot grease which was deliberately thrown
on hi m by Appell ant.

Considering the serious nature of this |ast offense, the
attack upon the Boatswain and Appellant's prior record of assault
wi t h a dangerous weapon, the order of revocation is suitable to the
ci rcunstances. Appellant has proved by his conduct that he is an
undesirabl e person to serve as a nerchant seanan.

ORDER

The order of the Exam ner dated at New York, New York, on 18
July 1957, is AFFI RVED.

A. C. R chnond
Vice Admral United States Coast Guard
Conmandant

Dated at Washington, D. C, this 10th day of April, 1958.
**x** END OF DECI SION NO. 1019 ****=*
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