Appeal No. 1016 - HAROLD HELLER v. US- 4 April, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-613782-D2
and all other Seaman Documnents
| ssued to: HAROLD HELLER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COSTA GUARD

1016
HAROLD HELLER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 28 July 1954, an Exam ner of the United States
Coast Guard at Phil adel phia, Pennsylvani a revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. Two
specifications allege that while serving as Chief Punpman on board
the Anmerican SS GULFSTREAM under authority of the docunent above
descri bed, on or about 20 July 1954, Appellant assaulted two union
officials with a knife.

The Exam ner entered pleas of not guilty on behal f of
Appel | ant when he failed to appear at the hearing on 23 July 1954
as ordered on 20 July 1954. The Investigating O ficer introduced
i n evidence the testinony of three union officials, including that
of the two officials allegedly assaulted, and the testinony of a
menber of the crew. After considering the evidence, the Exam ner
announced the decision in which he concluded that the charge and
two specifications had been proved. An order was entered revoking
al | docunents issued to Appellant.
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The deci sion was served on 9 Septenber 1957 and notice of
appeal was filed on the sanme date. No suppl enental brief has been
recei ved from Appel | ant or his counsel.

On 20 July 1954, Appellant was serving as Chief Punpnman on
board the Anerican SS GULFSTREAM and acting under authority of his
Merchant Mariner's Docunment No. Z-613782-D2 while the ship was at
a dock in the port of Phil adel phia, Pennslyvani a.

At approximately 1000 on 20 July 1954, three National Mritinme
Union officials were in the crew s nesshall conducting routine
uni on busi ness. These nen were Business Agent Martin, Patrol man
Curran and Patrol man Jackson. While they were so engaged,
Appel |l ant entered the nesshall and inquired of Curran as to the
out cone of recent union el ections. Curran replied that it was
none of Appellant's business because he was no | onger a nenber of
the union. Insulting words were exchanged between the two nen but
there were no threats or attenpted physical violence up to this
point. As Curran turned away, Martin saw Appellant holding a
knife, with a blade about six inches long, pointed toward Curran's
back at a distance of not nore than a few feet. Wen Martin
shouted a warning, Curran turned and saw the knife. The three
union officials grappled with Appellant but he broke away and ran
fromthe nesshall while still in possession of the knife.

Shortly thereafter, Appellant returned to the nesshall hol di ng
a fireaxe in both hands and using threatening | anguage directed
toward the three union officials. Appellant departed tenporarily
before the Master and Chief Mate arrived to inquire about the
comotion. Wile Martin was trying to explain the situation to the
Master, Appellant returned. He noved to a position behind the
Master and Mate just inside the entrance to the nesshall.
Appel | ant then pushed the Mate aside and | unged froma crouched
position at Martin with the knife held in Appellant's right hand;
the fire axe was in his left hand. Martin junped back as the point
of the knife nicked his belt. Appellant hurried to the nearby
fantail where he surrendered the axe to the Master. The knife was
not then in sight. Appellant was not searched in an attenpt to
| ocate it.

Appel lant's prior record consists of a probationary suspension
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in 1945 for failure to performhis duties and an adnonition in 1947
for using abusive | anguage toward the ship's officers and two Coast
GQuard i nspectors.

BASES OF APPEAL

Thi s appeal has been taken formthe order inposed by the
Exam ner. Appellant contends that the findings of the Exam ner are
not true and the excessive order of revocation constitutes an abuse
of discretion by the Exam ner.

Appear ances on appeal : Benjami n R Donol ow, Esquire of
Phi | adel phi a, Pennsyl vani a, of
Counsel
OPI NI ON

Appel | ant waived his right to present his version of the true
facts when he failed to appear at the hearing as directed. The
findings of the Exam ner, as substantially set forth above, are
based on the testinony of the three union officials and a crew
menber who w tnessed the assault upon Martin. There is no reason
to reject this testinony which is nutually corroborative as to all
material facts and constitutes substantial evidence in support of
t he specifications.

It is clear that Appellant assaulted Patrol man Curran by
brandi shing a knife in a threatening manner and assaul t ed Busi ness
Agent Martin by attenpting to stab himwith a knife. |[In fact, the
point of the knife canme into contact with Martin's belt. Both of
t hese of fenses were vicious assaults with a deadly weapon for which
there was no justification. There mght well have been serious
injuries in either case. Consequently, the order of revocation is
not considered to be excessive. It is the usual action taken in
cases of this nature.

In view of the blanket character of this appeal and in the
absence of clear error, further comment is not necessary. See

Commandant ' s Appeal Nos. 939, 940, 1005.
ORDER

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%20879%20-%201078/1016%20-%20HEL LER.htm (3 of 4) [02/10/2011 12:51:34 PM]



Appeal No. 1016 - HAROLD HELLER v. US- 4 April, 1958.

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 28 July 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, Unites States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 4th day of April, 1958.

*xx*x%x  END OF DECI SION NO. 1016 *****
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