Appeal No. 1015 - THOMAS L. TOTH v. US - 4 April, 1958,

In the Matter of Merchant Mariner's Docunent No. Z-774421 and all
ot her Seanan Docunents
| ssued to: THOVAS L. TOTH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1015
THOVAS L. TOTH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 February 1952, an Exam ner of the United
States Coast CGuard at Boston Massachusetts suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. Six
specifications allege that while serving as deck nmai ntenance man on
board the Anerican SS AMPAC WASHI NGTON under authority of the
docunent above descri bed, on 29 Novenber, 1951, Appellant was
unable to performhis duties due to intoxication; on 29 Novenber
1951, he destroyed ship's property, to wt: a paint pot and a
paint brush; on 2 to 5 January 1952, inclusive, Appellant was
absent w thout |eave during his four-hour watch period on each day.

Pleas of not guilty were entered on behalf on Appell ant since
he did not appear at the hearing on 28 January 1952 as directed on
25 January. After considering the evidence, presented by the
| nvestigating O ficer, the Exam ner announced the decision in which
he concl uded that the charge and six specifications had been
proved. An order was entered suspending all docunents, issued to
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Appel l ant, for a period of three nonths outright and three nonths
on twel ve nonths' probation.

The deci sion was not served until 10 October 1957. Appeal was
timely filed on 11 October 1957.

FI NDI NGS OF FACT

Bet ween 29 Novenber 1951 and 6 January 1952, Appellant was
serving as deck nai ntenance nman on board the Anerican SS AMPAC
WASHI NGTON and acting under authority of his Merchant Mariner's
Docunment No. Z-774421. On 29 novenber 1951 and 2 through 5 January
1952, the ship was in the port of Buenos Aires, Argentina.

On the afternoon of 29 Novenber 1951, Appell ant was assi gned
to a painting detail on the ship. About 1415, Appellant threw a
pai nt pot and a new paint brush over ship's side. Both of these
itens were property which belonged to the ship. The Chief Mte
took Appellant to the Master. The latter ordered Appellant to stay
off the deck for the bal ance of the day because of his intoxicated
condi ti on.

On 2 January 1952, Appellant was absent fromthe ship w thout
authority and failed to stand his 1200 to 1600 watch. On 3, 4 and
5 January 1952, Appellant was absent fromthe ship w thout
perm ssion and failed to stand his assigned watch from 0000 to 0400
on each day. He had no other regular duties on these four days
because of the holiday season in Buenos Aires. Appellant returned
to the ship on 5 January and was | ogged on the follow ng day for
t hese of fenses. Appellant admtted m ssing the watches and signed
t he | ogbook entries w thout noting any replay.

Appel | ant has no other disciplinary record wth the Coast
Guar d.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant denies throwi ng the ship's property over the
side and clains that he had perm ssion to go ashore on 2 and 3
January. The Master agreed, at the end of the voyage, to drop all
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charges agai nst nenbers of the crew

The Coast Guard representative, who served Appellant with the
charges in Boston on 25 January 1952, authorized Appellant to go to
Jacksonville where he would be notified to appear at a hearing in
that city.

Since Appellant's record is otherw se clear and he has been
sailing regularly since 1952, it is respectfully requested that the
order be nodified to a probationary suspension.

OPI NI ON

The offense all eged are adequately supported by the testinony
of the Master and Chief Mate as well as by the | ogbook entries to
whi ch Appellant did not see fit to enter any denial. The record
shows that Appellant was directed to appear at a hearing in Boston
on 28 January 1952. \Wen he failed to do so, he waived opportunity
to rebut the evidence against him Consequently, there is nothing
to support Appellant's contentions on appeal relating to the nerits
of the case.

However, in view of the fact that Appellant has been regularly
enpl oyed on ships since January 1952 wi t hout havi ng any troubl e,
the order will be nodified to a probationary suspension as
request ed.

ORDER

The order of the Exam ner dated at Boston, Massachusetts, on
5 February 1952, is nodified to provide for a suspension of six (6)
nonths. This suspension shall not becone effective provided no
charges under 46 U. S.C. 239 are found proved agai nst Appellant for
acts commtted within twelve (12) nonths of 10 October 1957, the
date on which the Exam ner's decision was served on Appel | ant.

As so MODI FI ED, the order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Commandant
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Dat ed at Washington, D. C., this 4th day of April, 1958.

*rxxx END OF DECI SION NO. 1015 ****=*
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