Appeal No. 1013 - EDWARD LEONARD JOSE v. US - 4 April, 1958.

In the Matter of License No. 168770 Merchant Mariner's Docunent No.
Z-396558-D1 and all other Seanan Docunents
| ssued to: EDWARD LEONARD JOSE

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1013
EDWARD LEONARD JOSE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 9 Novenber 1956, an Exam ner of the United
States Coast Guard at New York, New York revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. A single
specification alleges that while serving as Second Assi stant
Engi neer on board the Anmerican SS Pl ONEER WAVE under authority of
the license above described, on or about 23 April 1956, Appell ant
wongfully had in his possession in his quarters |ewd and
| ascivious filnms, while said vessel was at Long Beach, California.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice. He entered a plea of
not guilty to the charge and specification. The Exam ner deni ed
counsel's notion to dism ss after hearing argunent on the notion.

The I nvestigating Oficer and Appellant's counsel nmade their
openi ng statenents. The Investigating Oficer introduced in
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evi dence two depositions of Custons Enforcenent O ficers who
di scovered the material and exhibits consisting of the filns in
guesti on.

I n defense, Appellant offered in evidence the testinony of a
psychi atri st who had exam ned himand two nedi cal docunents.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard. The
Exam ner then announced the decision in which he concluded that the
charge and specification had been proved. An order was entered
revoki ng all docunents issued to Appellant.

The decision was served on 9 Novenber 1956. Appeal was tinely
filed on 19 Novenber 1956 and suppl enental briefs were subsequently
subm tted.

FI NDI NGS OF FACT

On 23 April 1956, Appellant was serving as Second Assi stant
Engi neer on board the Anerican SS Pl ONEER WAVE and acti ng under
authority of his License No. 168770 while the ship was in the port
of Long Beach, California.

A routine custons search disclosed ei ghty-nine 35 nmm negatives
and four 35 mmcol or transparencies in a desk drawer in Appellant's
quarters. The subject matter of this material included closeups of
femal e genitals and Appellant's genitals and the Appel |l ant engaged
I n masturbation and others sexual practices. Appellant did not
deny ownership of these filns. A considerable additional nunber of
negatives of persons, places and other varied subjects were al so
f ound.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends on various grounds that the
specification fails to allege any m sconduct over which the
Commandant has authority to act as a matter of |aw
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Appearances: Lee Pressman, Esquire, of New York City
By Lester E. Fetell, of Counsel

OPI NI ON

| concur with the Exam ner that the material involved in this
case is of lewd and | ascivious character. It is noted that such
concl usi on was not contested at the hearing or on appeal.

The Commandant's policy |ooking to revocati on or suspension of
seaman's docunents, as strenuously stressed on appeal by the person
charged, is founded in the furtherance of the welfare of seanen,
safety of |ife at sea, and the protection of property and aboard
ship. O fenses involving noral turpitude have been declared to
adversely affect these factors (46 CFR 137.03-5), the wel fare of
seanen being the nore precise consideration in this case. Counsel
argues that the Coast Guard is without statutory authority to
proceed against this mariner's docunents since there was no
affirmative show ng that the welfare of seanen was affected by the
mer e possessi on of pornographic material. That position is
considered to be without nerit.

Certain crines, offenses, and conduct by their very nature are
so inherently base, vicious, or evil as to detrinentally affect the
public welfare. The general acceptance of this tenet relieves the
Coast CGuard of any burden of establishing a direct causal relation
I n each case between the conm ssion of the act and the wel fare of
ot her seanen. The statenent of policy contained in 46 CFR 137.03-5
serves the very purposes of setting forth the offenses which fall
in that category. Cearly the Coast Guard can revoke the |license
of a ship's officer found to have been snmuggling aliens in utter
and conpl ete secrecy an affirmative showi ng of how the acts
affected seanen's welfare or the safety of the vessel.

The conduct involved here, the possession of this material, is
fraught with the distinct possibility of great detrinental inpact
upon the norals and possible actions of anyone comng in contact
therewith. The potential degree of harm nakes unnecessary an
affirmati ve show ng of the probability of contact.

In a recent case review ng the constitutionality of the
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federal statute naking punishable the nmailing of obscene, |ewd, or
| asci vious material, the Suprene Court rejects the contention that
unconstitutionality was established because "convictions nmay be had

W t hout proof either that obscene nmaterial will perceptibly create
a clear and present danger of anti-social conduct, or will probably
i nduce its recipients to such conduct.” (Roth V. United States

(1957), 354 U. S. 476 at 486). This position is further affirmed in
t he concurring opinion of Justice Harlan at pages 501-502.

Contrary to the suggestion contained in a brief amcus curiae
filed with this appeal, the Coast Guard process of action agai nst
docunents does not operate in conplete isolation from noral
conduct, standards, and character. This is necessarily true
because the term "seanen's wel fare" enconpasses a concern for the
norality and character of individuals. The issuance of officers’
| icense is predicated in part on show ng of good noral character
(46 CFR 10.02-, 10.02-5(i)(2)). Good noral character is of course
a continuing obligation. The nmere possession of |ewd and
| asci vious material is clearly evidence which should be considered
wWith respect to the requisite degree of noral character desired of
Merchant Marine officers.

Por nographic pictures, literature, and other matter are
universally treated by public sentinent as detrinental to public
wel fare. The term "seanen's wel fare" does not necessarily denote
| tens, ideas, and standards peculiar exclusively to seanen. That
por nogr aphi ¢ and obscene material is considered harnful generally
Is exenplified by statutes in forty-eight states naking its
manuf acture, display, sale, showng, uttering, transportation, or

possession crimnal. (Roth V. United States, supra, at 485).

The Coast Guard has authority to proceed against |icenses
where the holder its guilty of m sbehavior or m sconduct.
M sconduct may be the violation of a prohibition not anbunting to
a crime or statutory violation. (Appeal No. 408, Decisions of the
Commandant of the United States Coast Guard). The nere possession
of lewd and | ascivious material is conduct involving noral
turpi tude and may be m sconduct.

That pornography, |ewd and | ascivious pictures, involves the
el ement of noral turpitude is too well settled to warrant extended
di scussion. Difficulty in application of the term sonetines ensues
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because it refers nore to noral character and state of mnd than to
| egal standards. The definition cited from Corpus Juris Secundum
by the Exam ner is commonly accepted by the Courts as a workabl e
connotation. An act or conduct involving noral turpitude is
basically a breach of the noral code of society, conduct which

of fends the noral senses, independent of any |law against it. (58
CJS 1203). The standard is public sentinent, the expression of

public conscience State V. Ml usky, 230 NW 735, 59 N.D. 501).

The Suprene Court in Roth V. United States, supra, at page
490, notes with approval the | anguage of the trial judge in
i nstructing on the standard to be used in the definition of
obscenity:

"You may ask yourselves does it offend the commobn consci ence
of the community by present-day standards.”

| am not unm ndful of the argunent on record and appeal
suggesting that a distinction be nade concerning the noral standard
to be applied in the case of seanen. It is not ny intention to
attenpt the establishnment of a normof noral conduct which is so
unrealistic in view of the nature of their environnent as to nake
Its application an absurdity. |If this case is treated as the
establishnment of a rule, then the rule is to be limted in
application. The flexibility of the termnoral turpitude decries
t hat each case nust be carefully decided on its individual facts.

The subject here is charged with possession of |ewd and
| ascivious filnms. Nevertheless, nore than nere pictures of nudity
or suggestive poses is involved. The charge is anplified by the
record. Even the nere possession of negatives and transparenci es by
a ship's officer of hinself as the subject engaged in unnatural
sexual practices is conduct involving noral turpitude by the
application of any accepted standard. Further description is
unnecessary. Let it suffice to say that the degree of | ewdness and
obscenity of the material has a definite bearing on the
determ nati on of whether m sconduct is established by nere
possession. Since the filnms in this case are such as to literally
shock the conscience, it is ny conclusion that m sconduct is
established wthin the neaning of 46 U S. C. 239 and regul ations
pur suant thereto.

There are further considerations for proper determ nation of
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this case. Portions of the record strongly suggest that often the
scope of the charge was overl ooked and unfair enphasis was placed
on the private habits of the person charged. It is conceded that
the nature of this matter nmakes its insidious perneation into the
m nds of those participating in the case alnost inevitable. As a
result, it is my opinion that considerable evidence which otherw se
woul d have been considered in mtigation was not afforded
sufficient weight. Justice requires that all the equities be

bal ance in order to reach the fairest result in [ight of the

of f ense char ged.

There is a conpl ete absence of any public nmanifestation of any
sexual perversion or deviation. No evidence of any kind discl osed
t hat the negatives were ever shown, proffered, or nade available to
anyone whatever, or even left the privacy of the officer's
stateroom The person charged was a canera ent husiast and the
obj ectionable filmwas but a small portion of hundreds of otherw se
| nnocuous negatives on file in the desk. These considerations are
buttressed with Appellant's fourteen years service w thout offense
of this nature or any other kind. 1In view of the foregoing, it is
felt that the fairest disposition in the exercise of justice is to
nodi fy the order of revocation to an outright suspension of six
nont hs.

ORDER

The order of the Exam ner dated at New York, New York, on 9
Novenber 1956, is nodified to provide for a suspension of six (6)
nont hs.

As so nodified, the order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dated at Washington, D.C., this 4th day of April, 1958.

*xx*xx  END OF DECI SION NO. 1013 ****=*

file:////hgsms-lawdb/users/K nowl edgeM anagementD.../ S%620& %20R%20879%20-%201078/1013%20-%20JOSE.htm (6 of 7) [02/10/2011 12:51:35 PM]



Appeal No. 1013 - EDWARD LEONARD JOSE v. US - 4 April, 1958.

Top

file://l/hgsms-|awdb/users/K nowl edgeM anagementD.../S%620& %20R%20879%20-%6201078/1013%620-%620JOSE.htm (7 of 7) [02/10/2011 12:51:35 PM]



	Local Disk
	Appeal No. 1013 - EDWARD LEONARD JOSE v. US - 4 April, 1958.


