Appeal No. 1012 - HENRY E. FESTING v. US - 26 March, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-338482-D3 and
all other Seanan Docunents
| ssued to: HENRY E. FESTI NG

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1012
HENRY E. FESTI NG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 3 June 1957, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana, suspended Appellant's seanman
docunents upon finding himguilty of m sconduct. Four
specifications allege that while serving as an abl e seaman on board
the Anerican SS CARROLL VI CTORY under authority of the docunent
above described, on or about 1, 2 and 3 May 1957, Appellant failed
to performhis duties; on 3 May 1957, Appellant directed foul and
abusi ve | anguage toward the Chief Mate.

The hearing was conducted in absentia after Appellant
failed to appear as directed and the Exam ner entered pleas of not
guilty on behalf of the Appellant. After considering the evidence
whi ch consi sted of the testinony of the Chief Mate, the Exam ner
announced the decision in which he concluded that the charge and
four specifications had been proved. An order was entered
suspendi ng all docunents, issued to Appellant, for a period of six
nont hs.
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The deci sion was served on 12 June 1957. Notice of appeal was
tinmely filed on 14 June 1957 and not hi ng has been received to
suppl enent this bl anket appeal.

FI NDI NGS OF FACT

On 1, 2 and 3 May 1957, Appellant was serving as an able
seaman on board the American SS CARRCLL VI CTORY and acti ng under
authority of his Merchant Mariner's Docunent No. Z-338482-D3 while
the ship was in the port of Trieste, Trieste Free Territory.

On these three dates, Appellant failed to performhis assigned
duties. He did not have perm ssion to neglect his work on any of
t hese requl ar worki ng days.

On 3 May, Appellant went to the Chief Mate's roomin an
I ntoxi cated condition to borrow sone noney. Wen the Chief Mte
refused Appellant's request, he said that he would get the Chief
Mate. At the sane tinme, Appellant al so addressed the Chief Mate
with foul and abusive | anguage.

Appel lant's prior record consists of an adnonition in 1947 for
bei ng absent fromhis duties wthout perm ssion; one nonth's
outright suspension plus five nonths on 18 nonthss' probation in
February 1952 for taking ship's property and for failing to perform
his duties; six nonths' suspension in Novenber 1954 for failing to
join his ship in Novenber 1952. The prior record presented to the
Exam ner indicated that the six nonths' suspension was for failure
to performduties; and it did not show that five of the six nonths’
suspension in Novenber 1954 was the result of Appellant's violation
of ei ghteen nonths' period of probation ordered in February 1952.

OPI NI ON

Appel l ant's notice of appeal nerely states that he desires to
appeal . Al though counsel for Appellant was given a copy of the
hearing transcript in July 1957, no specific grounds for appeal
have been submtted. Under these circunstances, it is sufficient
to state that the findings and concl usions of the Exam ner are
affirmed in the absence of any error of law in the record.
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Nevert hel ess, the order of suspension will be nodified because
t he Exam ner was not inforned that the six nonths' suspension in
Novenber 1954 resulted directly froma single offense of failure to
join and included a prior five nonths' probationary suspension.
Hence, the Exam ner may have been led to believe that the
suspensi on was so severe because it was based on a series of
of fenses of failure to performduties by Appellant. [If this is so,
then it is likely that the Exam ner's order herein would have been
| ess severe if he had known the circunstances connected with the
prior six nonths' suspension.

ORDER

The order of the Exam ner dated at New Ol eans, Louisiana, on
3 June 1957, is nodified to provide that Merchant Mariner's
Docunent No. Z-338482-D3, and all other |licenses and docunents
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority, are suspended outright for a period of three
(3) nonths. Appellant's docunents are further suspended for an
additional three (3) nonths which shall not becone effective
provi ded no charge under R S. 4450, as anended (46 U S.C. 239), is
proved agai nst Appellant for acts commtted during the period of
the outright suspension or within six (6) nonths of the term nation
of the outright suspension.

As so MODI FI ED, said order is AFFI RVED.

A. C. Ri chnond
Vice Admral, United States Coast Guard
Commandant
Dated at Washington, D.C., this 26th day of March, 1958.

*xx*xx END OF DECI SION NO. 1012 ****=*
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