Appeal No. 1011 - PETER LIVANOSv. US - 17 March, 1958.

In the Matter of License No. 98879 and all ot her Seaman Docunents
| ssued to: PETER LI VANGCS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1011
PETER LI VANCS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 11 Septenber 1957, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland, suspended Appellant's
seaman docunents upon finding himguilty of negligence. The
specification alleges that while serving as Chief Mate on board the
American SS SH NNECOCK BAY under authority of the docunment above
descri bed, on or about 10 June 1957, Appellant permtted the use of
an unsafe gangway on the ship.

Appel | ant appeared at the hearing with counsel and entered a
plea of not guilty. The ship's Boatswain and an abl e seanman
testified for the Investigating Oficer. Appellant testified in
his defense. He stated that the gangway was servi ceable and safe
al t hough the platform stanchi ons were | oose and the gangway needed
to be replaced wwth a new one or repaired.

After considering the evidence, the Exam ner announced the
deci sion in which he concluded that the charge and specification
had been proved. An order was entered suspending all docunents,
| ssued to Appellant, for a period of one nonth.

file:////hgsms-lawdb/users/K nowl edgeM anagementD...20& %20R%20879%20-%201078/1011%20-%20L 1V ANOS.htm (1 of 7) [02/10/2011 12:52:00 PM]



Appeal No. 1011 - PETER LIVANOSv. US - 17 March, 1958.

The deci sion was served on 11 Septenber 1957. Appeal was
timely filed on 10 October and a supplenental brief was submtted
on 10 Decenber 1957.

FI NDI NGS OF FACT

From 25 March to 13 June 1957, Appellant was serving as Chief
Mat e on board the American SS SH NNECOCK BAY and acting under
authority of his License No. 98879.

The SHI NNECOCK BAY was equi pped with two wooden gangways, one
on the port side and one to starboard. Each gangway was made in
two sections and the top section was bolted to a wooden platform
whi ch was secured to the ship at the main deck | evel. The gangway
sections were fitted with brackets al ong each side for the
I nstallation of netal stanchions and each platformwas fitted with
four recessed screw holes for simlar stanchions. The platform
stanchi ons were threaded at the bottomwhile the stanchions for the
sections of the gangways were square at the bottom Each stanchion
had an eyehole at the top and at its md-section through which the
manr opes were reeved and drawn taut to act as a handrail when
descendi ng and nounting the gangways.

I n January 1957, the starboard gangway was declared unfit by
a Coast Cuard inspector and a new gangway was purchased to repl ace
it. But the new gangway was used to replace the port gangway
because the old port gangway was too short when the ship was |ight.
The ol d port gangway was retained on board for spare parts. The
st arboard gangway, which was supposed to have been repl aced, was
partially repaired and reinstalled. Al of this took place before
Appel | ant cane on board as Chief Mate on 25 March 1957 and he was
not told about it although it was his duty as Chief Mate to | ook
after the condition of all the ship's deck gear. The starboard
gangway was used on 9 June 1957 for the first tinme since Appellant
began serving on the ship.

On 9 June 1957, the SH NNECOCK BAY arrived at Baltinore,
Maryland, in a light condition. The docking pilot inforned the
Master that the ship would noor starboard side to. The ship docked
starboard side to at a pier in the harbor and the Boatswain
supervi sed the rigging of the starboard gangway | eading aft as
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ordered by Appellant. It would have taken about two hours to
transfer the port gangway to the starboard side to be rigged. One
| nboard and three outboard stanchions on the | ower section of the
starboard gangway coul d not be installed because the brackets to
hold them were m ssing. Since the screw holes in the platform

| acked threads and were greatly enlarged, the platform stanchi ons
were very | oose and wobbl ed excessively. Consequently, the
Boatswain did not install the after, outboard stanchi on because he
t hought it would |l ean too far inboard over the platformwhen the
manr opes were drawn taut. The top and center manropes were reeved
t hrough the eyeholes in the stanchions and then secured as tautly
as possi ble under the circunstances. But due to the | ack of
support where the five m ssing stanchions should have been pl aced,
there was considerable play in the manropes at these points.

Al t hough the top manrope was normally about wai st high, it crossed
above the after, outboard corner of the platformat a distance of
bet ween one and two feet because the |ine was unsupported between
t he topnost, outboard stanchion on the upper section of the gangway
and the forward, outboard stanchion on the platform After being
ri gged out, the gangway was al nost vertical for the distance of 30
to 35 feet between the main deck | evel and the pier.

After conpleting the job, the Boatswain reported to Appel | ant
t hat four stanchions were not installed on the | ower section of the
gangway. Appellant replied that the gangway woul d be repaired as
soon as they went went to sea. The gangway was used frequently
during the day w thout m shap. Appellant personally observed its
condition on the day it was rigged, 9 June, but no repairs were
made until two days |ater when Appellant told a seaman to secure
two nore stanchions to the |ower section. Early on the norning of
10 June, one of the ship's cooks fell fromthe gangway and was
fatally injured. There is sone evidence that he was intoxicated
and no direct evidence that the condition of the gangway caused the
cook to fall. After this accident, a Coast Guard inspector again
decl ared the gangway unfit and issued a requirenent that it be
repl aced or repaired. The action in the instant case grew out of
an investigation of the casualty nentioned above.

Appel lant's prior disciplinary record with the Coast Guard
consists of an adnonition in 1954 for inattention to duty. He has
been going to sea on Anmerican and G eek vessels for approxi mately
30 years.
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BASES OF APPEAL

Thi s appeal has been taken formthe order inposed by the

Examner. It is contended that the finding of negligence, by any
standard, was contrary to the weight of the evidence because it was
not established that the gangway was unsafe; the ordinary civil |aw

test of negligence adopted by the Exam ner was not correct since
t he degree of negligence required in this proceeding, which is
penal in nature, is nmuch greater and requires proof beyond a
reasonabl e doubt; there would have been no action taken agai nst
Appel | ant except for the cook's accident which was due to his

I ntoxi cation rather than the so-called unsafe condition of the
gangway; in any event, the order of suspension is too severe.

In conclusion, it is respectfully requested that the findings
and concl usions be reversed and the charge di sm ssed.

APPEARANCE: Edward Pi erson, Esquire, of Baltinore, Maryl and, of
Counsel .

OPI NI ON

As stated by the Exam ner, the test of negligence to be
applied in this case is whether Appellant failed to act as a
reasonably prudent man of the sane station and under the sane
circunst ances woul d have acted. Crimnal |aw standards are not
applicable to these proceedi ngs because the latter are renedi al
rat her than penal. This is shown by the regulation (46 CFR
137.21-5), based on the pertinent provision in the Adm nistrative
Procedure Act, which states that the degree of proof required is
substantial evidence - rather than proof beyond a reasonabl e doubt
as in crimnal actions. Hence, the degree of care required is that
of a reasonably prudent nman and the degree of proof of negligence
required is substantial evidence.

According to these standards, it is ny opinion that the above
findings of fact are supported by the evidence and that such facts
clearly indicate that Appellant did not exercise the care of a
reasonably prudent man under the sane circunstances.

As Chief Mate, Appellant was responsible to the Master for the
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condition of the gangways. Admttedly, other persons were at fault
for | eaving a damaged gangway on the ship and the evidence does not
show t hat Appellant was inforned of the poor condition of the
starboard gangway at any tine after he cane on board the ship as
Chief Mate on 25 March 1957. Nevertheless, it was his duty to

| nspect the gangways and maintain themin good condition for future
use. |If this had been done, brackets formthe old port gangway
woul d have been secured to the | ower section of the starboard
gangway to hold the four stanchions which could not be used because
there were no brackets to put themin. Al so, sonething should, and
coul d, have been done between 25 March and 9 June to rework the
four stanchion holes in the starboard platformso that all the
stanchi ons coul d be used and so that they would be held securely
rat her than be | oose when inserted in the holes.

| f such precautions had been taken by Appellant, it is
bel i eved that the starboard gangway woul d have been in a reasonably
safe condition for use when rigged on 9 June. As it was actually
rigged, it is my opinion that it was defective and unsafe because
of the four m ssing stanchions on the | ower section and the absence
of the after, outboard platformstanchion. These conditions
prevent ed the manropes from bei ng drawn taut where they had no
support over |long spans, and the failure to use one of the platform
stanchions resulted in the top nanrope being not nore than two feet
above the outboard side of the platformwhere the distance to the
pier was 30 to 35 feet. This was obviously a dangerous situation,
particularly in this case where the gangway was hangi ng nearly
vertically and would be difficult to negotiate under the best
conditions. Such a |ow manrope at the highest point fromthe pier
could not very well be used as a handrail to grasp as a guide or
for support. The nmanrope al so tended to be an obstacle over which
a person mght trip and fall - rather than acting as a guard such
as it would have been if it had been properly raised to wai st-high
| evel at all places.

In addition to the failure of having taken reasonabl e advance
precautions to insure the availability of a safe starboard gangway
for use, Appellant was guilty of negligently failing to take
corrective action on 9 June despite the short notice fromthe pil ot
t hat the starboard gangway woul d be used for the first tinme since
Appel | ant comenced serving on the ship. He could have had
tenporary repairs nmade on the starboard gangway by ordering that
wooden uprights be secured to the sides of the platformand | ower
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section in order to replace the | oose and m ssing stanchions.

Al ternatively, Appellant should have required that the good port
gangway be transferred to the starboard side. This would have

t aken about two hours according to Appellant's testinony. There is
no doubt that Appellant had actual notice of the condition of the
starboard gangway both from personal observation and the report
made to himby the Boatswain after it was rigged. Appellant then
admtted its defective condition by telling the Boatswain that it
woul d be fixed when they got to sea. At the tine Appellant said
this, it was not too late to have nade the necessary tenporary
repairs, but nothing was done.

The concl usion that the gangway was unsafe is further
supported by the reports of Coast Guard inspectors to this effect
both in January 1957 and after the cook's accident on 10 June 1957.
Since the two reports coincide in this respect, the repairs nmade
after the first report nust have been mnor in view of the fact
t hat the starboard gangway was sel dom used.

Concei vably, this proceeding woul d not have been initiated
except for the fall of the cook which resulted in his death.
Nevertheless, it is my opinion that Appellant's negligence has been
clearly proved without any attenpt to establish a causal connection
bet ween the condition of the gangway and the fatal accident. The
order woul d probably have been nuch nore severe than a one nonth's
suspension if it had been found that Appellant's negligence was the
proxi mate cause of the cook's death. Consequently, | think that
t he order inposed was a fair one.

In sunmary, | concur with the Examner's ultimte findings
that Appellant's failure to exercise due care concerning the
follow ng defects in the starboard gangway constituted negligence:

a. The pl atform stanchi ons were | oose and one of them
was not in place.

b. Four stanchions on the |ower section of the gangway
were m ssing because the brackets to hold them were
gone.

C. The above factors prevented the manropes from bei ng

taut in places and caused the manropes to be too
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| ow on the outboard side of the platform

ORDER
The order of the Exam ner dated at Baltinore, Maryland, on 11
Sept enber 1957, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dated at Dated at Washington, D. C., this 17th day of March, 1958.
*x*%x*  END OF DECI SION NO. 1011 *****
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