Appeal No. 1010 - PAUL A. BARNETT v. US- 12 March, 1958.

In the Matter of Merchant Mariner's Docunent No. Z-920261-D2 and
all other Seanan Docunents
| ssued to: PAUL A. BARNETT

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1010
PAUL A. BARNETT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 15 August 1957, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The three
specifications allege that while serving as an abl e seaman on board
the American SS GULF SHI PPER under authority of the docunent above
descri bed, on or about 21 July 1957, Appellant directed foul and
abusi ve | anguage toward the Third Mate; assaulted and battered the
Third Mate; failed to obey the Third Mate's |lawful order to | eave
t he deck.

At the hearing, Appellant entered a plea of not guilty. The
Third Mate and an abl e seaman appeared as wi tnesses for the
| nvestigating Oficer. Appellant testified and introduced the
testinony of two other who were eyewi tnesses. After considering
t he evi dence, the Exam ner announced the decision in which he
concl uded that the charge and three specifications had been proved.
An order was entered suspending all docunents, issued to Appellant,
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for a period of six nonths.

The deci sion was served on 15 August 1957. Appeal was tinely
filed on 5 Septenber 1957.

FI NDI NGS OF FACT

On 21 July 1957, Appellant was serving as an abl e seaman on
board the Anmerican SS GULF SH PPER and acting under authority of
his Merchant Mariner's Docunent No. Z-920261-D2 while the ship was
preparing to get underway from Cal | ao, Peru.

At approximately 2230, the Third Mate arrived on the after
deck to direct the handling of the nooring lines in that area.
Appel | ant and four other seanmen were present. The last |ine to be
taken in was placed around the capstan in the wong nmanner by
Appel lant. The Third Mate told Appellant that if he was not going
to do the work right, then to get away fromthe |line and | et
sonebody else do it. Sone vulgar words were included in this
statenment. Since Appellant was of fended, he directed foul and
abusi ve | anguage toward the Third Mate. The latter becane angry
and replied in kind. Appellant was restrained by one or two of the
ot her seanen as he tried to approach the Mate who then took out a
flashlight as protection while the last line was still being taken
in. Appellant broke | oose and used his fist to strike the Third
Mate a single, hard blow on the right eye. The Mate ordered
Appel lant to | eave the deck three tines before he obeyed. The | ast
| i ne was on board when Appellant returned to the after deck. He
obeyed the Mate's order to get off the deck.

The Third Mate suffered blurred vision and a cut around his
right eye as a result of the blow by Appellant. The Mate did not
stand his next sea watch. A scar renmained at the tinme of the
heari ng because the wound had not been stitched. The Mate regai ned
full use of the vision in his injured eye.

Appel | ant has no prior disciplinary record wth the Coast
Guar d.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that foul and abusive | anguage was used
by Appellant only in response to the sane type of |anguage directed
at Appellant by the Third Mate; Appellant struck the Mate in
sel f-defense in apprehension of serious bodily injury based on the
belief that the Mate held an opened knife; Appellant obeyed the
order to |l eave the deck, then returned to the deck and again | eft
when ordered to do so by the Mate.

For these reasons, it is respectfully submtted that the
deci sion of the Exam ner should be reversed.

APPEARANCE ON APPEAL: Leonard S. Ungar, Esquire, of New Ol eans,
Loui siana, by Julian Freret, of Counsel.

OPI NI ON

The Exam ner who saw and heard the w tnesses accepted the
testinmony of the Third Mate as a truthful version of the entire
i ncident. This version is set out in the above findings of fact.
The Exam ner rejected the testinony of Appellant and his two
W t nesses because of its conflicting nature concerning the
circunstances of the nost serious offense of assault and battery.
Ordinary seaman G een testified that the Mate had an opened knife
in his hand before he was struck by Appellant. Able seaman Fl owers
stated that the Mate did not have a knife in his hand until after
he was hit by Appellant; the knife was closed; and the Mate put the
knife in his pocket when he was told to do so by Flowers. Neither
Appel l ant nor the able seaman who testified for the Investigating
O ficer saw a knife; but Appellant stated that he hit the Mate when
he put his hand in his pocket and Appellant heard Flowers tell the
Mate to put the knife back in his pocket. 1In addition to these
conflicts in testinony, the entire testinony of Green, which is
relied on heavily by Appellant to establish his claimof
sel f-defense, is evasive in nature. Since there is no reasonable
ground upon which to reject findings of the Exam ner, they have
been adopt ed herein.

The Mate's first remark to Appell ant was a di sparagenent of
his ability to handle a nooring line properly rather than a
reflection upon himas an individual. It appears that the exchange
of foul and abusive insults which followed was initiated by
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Appel | ant and constituted m sconduct on his part as well as on the
part of the Third Mate.

On the basis of the findings, Appellant's claimof
sel f-defense is wthout nerit because he had no adequate reason to
bel i eve that he was about to be attacked by the Mate with a knife.
The accepted version is that the Mate took out a flashlight when he
saw t hat Appel | ant was being restrained and the Mate was still
occupied with the task of directing the taking in of the last |ine
in order to avoid fouling the propeller as the ship was getting
underway. Even in the testinony of Appellant and seaman G een, it
appears that the latter was attenpting to keep Appellant from
advanci ng upon the Third Mate. This indicates that Appellant was
t he aggressor. Hence, | concur in the conclusion that Appellant
was guilty of assault and battery.

The specification alleging that Appellant failed to obey a
| awf ul order of the Third Mate to | eave the deck was properly found
proved. Not only did Appellant disobey the Third Mate's first two
orders to | eave the deck but Appellant's original obedience to the
third order was nullified by his return wwthin a very short period
of tine.

In view of the serious breaches of shipboard discipline by
Appel lant, it is felt that the Exam ner's order of six nonths'
suspension was lenient. The Third Mate's vision was affected for
a matter of days, but it was fortunately normal thereafter. Such
an attack on a ship s officer aggravates the usual gravity of an
of fense of this nature.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Siana, on
15 August 1957, is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C, this 12th day of March, 1958.
***x*  END OF DECI SION NO. 1010 ****=*
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