UNITED STATES DISTRICT COURT

DISTRICT OF COLUMBIA

UNITED STATES SECURITIES
AND EXCHANGE COMMISSION,
100 F St., N.E.
Washington, D.C. 20549

Plaintiff,

Civil Action No.
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_cv-02387
THEODORE P. NONCEK, Case: 109V (;(oﬂar-Kote“}’s Colleen
2410 Simpson Street Assigne DT e+ 12/17/2009
Evantson, Illinois 60201, ASSlgn Gon: G enel'ﬁl Civi
Descrip
Defendant.
COMI’LAINT

Plaintiff Securities and Exchange Commission ("Commission"), for its complaint against
defendant Theodore P. Noncek ("Noncek" or "defendant"), alleges:

NATURE OF THE ACTION

1. Noncek, Vice-President and Controller of Bally Total Fitness Holding
Corporation (“Bally”) during the relevant time, violated various provisions of the federal
. secunnes laws. As described below, Noncek and others were responsible for Bally’s matenally
false and misleading statements about its. ﬁnancaal condmon in filings with the Commission and

m@er pnbhc statementsﬁ'omatlf:as& 2”1 thmughiscalyear2003 Thcsc :

: _ ) Spor yed Bally’s ﬁnancwl condition (its net warth)
and its performance (ns net mcome) as bemg matcnaﬂy better than they actually were duxmg the o
relevant period, and also failed to disclose the reasons for certain recorded adjustments and

accounting changes.



2. Bally’s misrepreseéntations about its financial condition and performance, for
which Noncek was, with others, responsible, were the result of Bally's employment of
accounting methods that were not in conformity with generally accepted accounting principles
("GAAP") and were fraudulent. On November 30, 2005, Bally filed its 2004 Form 10-K, which
restated its previously reported financial statements for the years ended December 31, 2002, and
2003, and restated selected financial data for the years ended December 31, 2001, and
December 31, 2000.

3. Those accounting improprieties had a material effect on the accuracy of Bally's
financial statements. For example, Bally originally reported in its 2001 Form 10-K that its year-
end 2001 shareholders’ equity, or net worth, was positive $513 million. In truth, Bally's year-end
2001 net worth was négative $1.3 billion. Simply put, Bally overstated its year-end 2001 net
worth by $1.8 billion.

4, Bally's accounting fraud and improprieties continued through 2003. As a result,
Bally understated its originally reported 2002 loss before income tax by $94.2 million. Bally
also understated its originally reported 2003 loss before income tax by $50.8 million. In addition .
to being included. in the annual Forms10-K, these materially false and misleading ﬁﬁancial
statements were alj:o included in annual earnings releases filed as exhibits to qums 8-K and in
registration statements (and amendments thereto) filed b); Bally in 2001, 2002, and 2003.

5. Asaresult of the conduct described below, Noncek violated Section 17(a)(2) and
3) of'me_'seéijﬁﬁe_s Aot &f 1933 (“Securities Act™), and aided and abetted: Bally’s violations of
Sections 1 3(3); 13(b)(2)(A) and 13(b)(2XB) of the Securities Exchange Act of 1934 (“Exchange

Act”) and Rules 12b-20, 13a-1, 13a-11 and 13a-13 thereunder.



JURISDICTION AND VENUE

6. This Court has junisdiction over this action pursuant to Sections 20(b) and 22(a)
of the Securities Act [15 U.S.C. §§77t(b) & v(a)] and Sections 21(e) and 27 of the Exchange Act
[15 U.S.C. §§78u(e) and 78aa).

7. Defendant directly or indirectly made use of the means or instrumentalities of
interstate commerce, or of the mails, or the facilities of a national securities exchange in
connéction with the transactions, acts, practices _and courses of business alleged herein.

8. Venue is proper in this District pursuant to section 22(a) of the Securities Act [15
U.S.C. §77v(2)] and sections 21(d)(1) and 27 of the Exchange Act {15 U.S.C. §§ 78u(d)(1),
7'833]; because, among other reasons, some of the conduct constitu-u'ng the violations occurred .
within this District.

DEFENDANT

9. Theodore P. Noncek, age 51, was Bally’s Vice-President and Controller from
2001 to February 2005, when he was terminated. Prior to his employment at Bally, Noncek was
an auditor in the Chicago office of Emst & Young LLP. At all relevant times, Noncek was a

certified public accountant.

RELEVANT ENTITIES AND INDIVIDUALS
16. Bally Total Fitness Holding Corporation, 2 Delaware corporation, purported to be
the largest, and only nationwide, commercial operator of fitness centers. At all relevat times,
BalLys common stock was registered w1th the-g-:o':’nﬁﬁséion pursuant to Section 12(b) of the
Exchange Act and traded o the _ﬁew York Stock Exchange (“NYSE”). The NYSE dehsted
‘Bally's common stocklon June 8, 2007. After filing for reorganization under Chapter 11 of the
Bankruptcy Code, on September 17, 2007, Bally emerged as a privately held reorganized entity.

On February 28, 2008, the Commission filed a settled injunctive action against Bally in the

3



United States District Court for the District of Columbia, charging Bally with violating Section
17(a) of the Securities Act, Sections 10(b), 13(2), 13(b)(2)(A) and 13(b)(2)(B) of the Exchange
Act, and Rules 10b-5, 12b-20, 13a-1, 13a-11 and 13a-13 thereunder. The District Court issued
penmanent injunctions on May 8, 2008.

11. Ems.t & Young'LLP (“E&Y™) is a national public accounting firm and, during the
relevant period, was Bz;lly?s independent auditor. E&Y issued unqualified audit opinions for
each of the relevant years.

12.  John W. Dwyer, age 57, was Bally’s CFO from May 1994 to April 2004, when he
was forced to resign. Prior to the resignation, Noncek reported to Dwyer. Poor to his
employment at Bally, Dwyer was an audit partner in the Chicago office of E&Y. Atall relevant
times, Dwyer was a certified public accountant.

STATEMENT OF FACTS

Bally’s Fraudulent Accounting

Background

13.  Bally became a publicly traded company at the beginning of 1996, as a result of
being spun off from its parent corporation, Bally Entertainment Corporation. At the time of the
spin-off, Bally had a rcportéd accumulated deficit of $52.8 million as of year-end 1995.

14.  Bally’s principal source of revenue was selling gym mcmbcrship contracts, which
provided customers access to gyms in exchange for the payment of a one—ti:_:it_: iﬁiﬁgﬁon fee and
* tmonthly dues. Failure to pay either would resul in cancelaton of the membership. The one-
time fee was typlcally several theusand dollars, 'while_--tlié monthly dﬁtx t-ypiéaﬂy were less than
$10 per month. Most of Bally’s customers financed their initiation fees. Th; initiation fees were

Bally’s biggest source of revenue.



15.  As Bally’s Vice-President and Controller for fiscal years 2001 through 2003, and
a required signatory to Bally’s annual filings with the Commission, Noncek and others were
responsible for ensuring that Bally’s financial statements and accounting were in conformity
with GAAP. Instead of doing so, however, Noncek approved of improper accounting practices
and improprieties that served (a) to overstate Bally's gros§ revenue, and thus overstate Bally’s net
income (or understate Bally's net loss); (b) to understate Ba.l_ly's expenses, and thus overstate
Bally's net income (or understate Bally's net loss); or (¢) to understate Bally's accumulated dcﬁlcit
as of December 31, 2001, and thus overstate Bally’s net worth.

16.  In addition, Noncek was, with others, responsible for Bally’s disclosures relating
to various accounting adjustments and accounting changes. In that respect, Noncek knew or
should have known that Bally’s disclosures in 2002 relating to certain recorded adjustments were
false and misleading.

Bally Fraudulently Overstated its
Gross Revenue from ""Reactivation Fees"

17 Asearly as 1997, Bally recognized revenue from what it called “reactivations,”
which were payments from Bally members who had completed their initial contract period, but
whose memberships were canceled for failure to pay the monthly dues necessary to maintain
their mémbership. Bally did not attempt to recover those dues because there was no legal
obligaﬁon.to pay dues. Acoordiﬁgly, for those canceied members who had completed their
initial.contract penod, Bally waited at least six months afier receiving their last payment and-then
bega.n sehcmng tlwec canceled ﬁ.xcmbcrs_ to reafcﬁvate: 'I'hose who accepted the mcﬁvgﬁon-
oﬁ'er's_di& so, on average, approximately 36 months after having stopped paying mc-mt_hly dues.
‘The reactivation offers did not contain claims for or seek payment of “past due” amounts;

Instead, they asked for either a nominal reactivation fee or no reactivation fee at all, and the



payment of monthly dues for a period of future service, generally 12 months. Bally’s method of
accounting for reactivations was to project (as of the balance sheet date) the reactivation
payments it anticipated receiving during the coming year and immediately recognize most of
these projected payments by improperly allocating them to past periods.

18. Bally’s method of accounting for reactivations was ﬁot in conformity with GAAP
because Bally recognized revenue befo?e it was eamed.and was realized or realizable. Bally
recognized revenue before it was earned because, among other things, it barred canceled
members from the gyms, and therefore, had not provided_éervices to those of its canceled
members who might reactivate in the future. Additionally, Bally recognized revenue befor¢ it
-. was realized or realizable -Becausg it was recognizing revenue for reactivations that had not yet
occurred, which it anticipated from canceled members whom it could not identify iﬁdividually
and who had no legal obligation to reaotivate' or pay Bally. In short, Bally violated GAAP. by
recognizing revenue related to the anticipated future payments before the reactivation
transactions occurred.

19.  Noncek knew or should have known that Bally’s accounting for reactivation fees
was not in conformity with GAAP. Bally failcd to prepare any analysis to support the
reactivation accounting methodology. Noncek knew or should have known that Bally had no
valid claim against the reactivation receivable booked as of the balance sheet date; and knew or
should have known that the reacuvaﬂon oﬁ'ers themselves made no clalm that payments made

. pursuant to the offers were mtended to cover “past dues” or “past dc_-'"" g




20.  In June 2003, as Bally was in the midst of refinancing its debt and was registering
a debt offering with the Commission, E&Y called a meeting with Dwyer, Noncek and other
senior financial officers of Bally. The meeting was held on June 16, 2003 at Bally’s offices. In
the course of that meeting, the E&Y audit team — which included a senior regional partner and
two national office partners — told them that E&Y would not provide a comfort letter or consent
that Bally needed to complete the debt offering unless Bally stopped accruing reactivation
revenue. Dwyer resisted the auditor’s demand to stop accruing reactivations, stating that the
auditor had approved Bally’s accounting for years.

21.  The auditors suggested that Bally write off the reactivation accrual in that quarter
-or over the next several quarters. Neither alternative was in conformity with GAAP: the $20.3
million reactivation accrual could not be written off in one quarter because a material error
requires a restatement under Accounting Principles Board Opim'oh No. 20, Accounting Changes;
and the $20.3 million was material to Bally’s income statement. Similarly, GAAP does not
allow spreading of the write-off of an error over several quarters.

22.  Inresponse, Dwyer asked the audit tearn if accounting for reactivations on a cash
basis was preferable. After advising Bally management that the auditors would need to consult
with their national office, the audit team convened in a separate room. After a period of time,
E&Y advised Bally that the auditor would issue a preferability letter authorizing Bally to change
its accounting mcthddology for reacﬂvaﬂons to a cash basis, thus allowing Bally t to avoid
mpmpenly a mtatememt Subsequenﬂy, the auditor zssued t.he prefetabﬂlty lether

_ 2-3. On August 14 2003, Bally filed with the Commission its Q22003 Form IO-Q
w}nch stated that the Company had changed its “method of accoummg related to the recognition

of recoveries of unpaid dues under inactive membershlp contracts for accrual-based estimations



to a cash basis of recognition.” As a result, Bally improperly recorded a cumulative effect
charge for the second quarter.of 2003 of $20.3 million.

24. - Noncek knew or should have known that Bally was accounting for reactivation
fees in a manner that was not in conformity wiﬂl GAAP and caused Bally’s financial statements
to be materially misstated. Noucék also knew or should have known that the change in
accounting for reactivation revenue was improperly recorded as a change in accounting
pri.nciple-.

Bally Fraudulently Overstated its
Gross Revenue from "Initiation Fees"

25.  Bally fraudulently and prematurely recognized revenue frorﬁ initiation fees. As

described above, part of the pﬁce of a Bally health club membership was a one-time initiation
fee. This initiation fee was either paid m full when a member joined or Was financed over a
period of time, typically 36 months. Regar'dless of whether the initiation fees were paid in ﬁﬂl at
the bcgi;min_g of the membership, or ﬁnanoed: over time, GAAP prohibited Bally ﬁ-;Om
recognizing all the revenue from initiation fees immediately.

26.  Instead, GAAP required that Bally recognize initiation fee revenue over the entire
membership life. This means that for members who maintained their memberships beyond the
financing-period, or initial period of membership, Bally was required to defer initiation fee

revenue and rccogmze it o;fer the estimated membcrs-hip life, not ox'ler.thc term of the initial
‘peiiod of memberstip.
%7, 11997, Bally adopted the “deferral method” ofaccounﬁﬁg-fm initiation fee
‘_révenue, pursuant to v&;hich Bzilly reco gmzed initiation fee revenue ove;r the estlmaied a§emge
membership life. The évc_x'z;gé membership life included an estimate for both the average initial

contract period and the average renewal period. Bally disclosed that the weighted average



expected membership life was 22 months for ﬁﬁanced memberships and 36 months for cash
memberships.

28. _ Despite these disclosures, Bally’s estimates of the weighted average expected
membership life were flawed. A cursory inspection of the computations would have revealed
these flaws. For example, one of the errors involved omitting renewal periods for many
members and instead assuming that those members never renewed. Another error was failing to
estimate a termingi value for renewing members. In effect, Bally assumed that all members in
their renewal periods would immediatély cease to being members. The errors in Bally’s
estimates had the effect of understating the average membership life. As aresult, Bally’s.
member life estimates improperly accelerated revenue recognition and distorted the economic
reality of Bally’s business.

29.  Noncek knew that initiation fee revenue was the largest component of Bally’s
revenue and that Bally’s accounting for initiation fee revenue was a critical accounting policy
that directly impacted Bally’s financial statements. The results produced by Bally’s
demonstrably flawed member life computation were inconsistent with economic reality and thus
‘unreasonable. ancck knew or should have known that Bally’s calculations were flawed and
caused it to understate the estimated average member lifé and thus improperly accelerate
reco gniﬁqnl of initiation fee revenue.

30. In1997 oommxmxcatlons with Commission Staff regardmg the implementation of

the deferral method, Bally ;gpresented, and Noncek became aware of this fact, that it would

periodically update those calculations to ensure that Bally was using an appropriate deferral



perod. Contrary to that commitment, in the subsequent six years, Bally failed to update the
1997 calculations.

31.  Bally’s auditor formally requested Bally update its member life computations in
1-998, 2001 and 2002, but Bally never did so. Knowing that Bally had not updated its member
life estimate since 1997, as part of its 2003 year-end audit efforts, the audit team pressed Bally
for support for its member life estimate. Bally never provided the support for the member life
estimate.

32. A meeting was scheduled between the audit team and Bally financial managers
fo-r Sunday, January 25, 2004. The audit team had prepared a five-item agenda for the meeting;
four of the items related to audit adjustments totaling approximately $260 million.

33. Atthe] anuary 2004 meeting, E&Y notified Bally, including Noncek, that it
would have to take a charge relating to new 'ac\co{mﬁng guidance.-- EITF 00-21, Revenue
Arrangements With Multiple Deliverables -- that Bally had failed to implement during the third
quarter of 2003. E&Y also identified three substantial audit adjustments that Bally would have
to book. E&Y made clear that the new accounting guidance required Bally to adopt a modified
cash basis of accounting to some of its contracts. As Bally and E&Y discussed the proposed
‘change, Dwyer prbposcd adopting a modified _cash basis of accounting for all of the company’s
‘membership contracts, regardiess of whether such contracts contained multiple deliverables.
Noncek understood that the change to a modified cash basis of accounting for the rest of Bally’s
| membersh:p contracts would allow Bally to avoid or at least reduce the significance of’sqt';;'é" of
the charges E&Y had identified. | |

34.  Bally’s proposed change in accounting would enable Bally to improperly avoid a

restatement.
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35.  Noncek prepared a draft preferability request which was sent to the E&Y
engagement and the concurring partner on February 11, 2004. The draft raised additional
warning signals about whether Bally’s member life estimation methodology was reasonable and
whether Bally’s accounting policy for initiation fee revenue was in conformity with GAAP For
instance, the draft request states, "We have concluded that our revenue recognition policy for
financed membership fees . . . does not appropriately reflect the economic earnings proc&es of
membership revenue since it accelerates the earnings process ahead of membership collections.”
The draft also states that “[T]he earnings pattern under the straight-line approach is always out of
sync with cash réceipts. After the average 22-month period of recognition is cornplete, the
earnings process for those members paying over 36-months (i.e. those who do not default) is 14
months ahead of cash collection: The straight-line method is always ahead of cash collections,
with approximatcly 30% of the total net realizable value of a pool of new member revenue
remaining to be collected in membership months 23 through 36.”

36.  Noncek knew or should have known that these factual representations in the draft
preferability request were wamning signals that Bally’s accounting for its initiation fee revenue
was not in conformity with GAAP.

37. E&Y subéequently issued a preferability letter allowing Bally to change from
aocrual accounting to a modified cash basis of accounting. As a result of the cbange 1n
accounting, Ba.lly tecorded-a cumuiatwe effect change of $441 xmlhon in, xts 2003 financial
statements. Neneek kngw or should have known that the size of me cumulaave eﬁfect
' adjuslmcnt resultmg from the chaﬂge in accountmg - $441 mllhon - raxsed additional doubls as
to whether Bally’s prior method of accounting for initiation fee revenue was in conformity with

GAAP.
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38.  In 2004, Bally acknowledged that the manner in which it applied both the deferral
method and the modified cash method of accounting for initiation fee revenue were improper and
not in conformity with GAAP. |

39. At least since 2001, Noncek knew or should have known that Bally’s accounting
for initiation fee revenue was, not in conformity with GAAP and caused Bally’s financial
statements to be materially misstated.

Bally Fraudulently Déferred Member Acquisition Costs

40. At the same time it adopted a deferral policy for recognition of initiation fee

revenue, Bally began to defer member acquisition costs and amortize such costs over the same
. period that it recognized initiation fee revenue. Member acquisition costs were supposed to.be
- the costs that would not have been incurred but for enteﬁng into particulaf member agreements.
Under GAAP, costs that were direct and incremental to the acquisition of a contract were
permitted to be capitalized and amortized as an expense over the same periéd that the deferred
revenue from the contract was recogmzed All other costs were required to be charged to
expense as incurred.

41.  Bally, however, arbitrarily determined what amount of costs to defer without any

reasonable empirical basis. Among other things, Bally deferred as “membership acquisition
costs” 33% of its Management Information Systems “(MIS”) department costs and 100% of

various bank and credit card charges through 2002 (thnlt began to defer 39% of such charges).

42, Noncek was responsrble for mm ' :_.TZ: ! "Baliy s cost defenal deéterminations.
: Noneek failed to prepare any analysw to support the aﬂoeenon of such costs, and knew or should
have known that many items deferred as membersh1p aoqmmtlon costs did not qualify for »

deferral. For example, “base salaries” for “sales trainees” were improperly deferred and MIS
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costs that were deferred included such non-contract-acquisition items as depreciation, repairs and
maintenance, equipment rental, supplies, professional fees and utilities.

43.  Noncek knew or §hould have known that Bally’s practice of deferring member
acquisition costs that were not direct and incremental to the acquisition of membership contracts
was not in conformity with GAAP and therefore misstated Batly’s financial statements.

Bally Fraudulently Overstated its
Gross Revenue from "Prepaid Dues"

44.  Bally also fraudulently recognized revenue from “prepaid dues." Prepaid dues
revenue was generated, for example, when a Bally health club member elected to renew his or
her membership for an additional period of time after completing the initial membership coptract
" term. A f;:hewing mémber could elect to prepay his or\her _renewal dues. These prepaymenis
were referred to as prépaid dues.

45.  GAAP required Bally to recognize prepaid dues revenue as monthly health club
services were provided. When dues were prepaid, the prepaid pdrtion was to be deferred and
recognized as it was eamed. From 1997 through 2003, however, Bally improperly acceleréted
revenue from prepaid dues by recognizing as revenue each year’s prepaid dues at the time of
prepayment, instead of recognizing it over the period for which that member had prepaid.

46.  Beginning in at least 2001, Noncek knew that Bally was improperly accelerating
revenue from prepaid dues, but he failed to assess the scope of the problem, take corrective |
action or _disc'losc it to:B"z')‘.l'ly""s aud.it‘ors- |

- 47. Evenlnally, Ba]:ly publicly acknowledged "errors" regardmg prqmd dues for pnor
penods In its 2003 Form 10- K, Bally restated its prepaid dues revenue for prior periods going
back to 1997 because, as the Company reported, its previous methodology resulted in “errors in

calculating prepaid dues and accelerated dues recognition for certain prepaying members."
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48. | Noncek knew or should have known that Bally was accounting for prepaid dues
revenue in a manner that was not in conformity with GAAP and caused Bally’s financial
statements to be materially misstated.

Bally"s, False and Misleading Disclosure
Relating to a2 $55 Million Special Charge in Fiscal Year 2002

49.  In 2002, Bally made a false and misleading disclosure in its SEC filings about the
reasons for a specific recorded adjustment. Noncek was, with others, responsible for Bally’s
filings and knew or should have known that Bally made the false and misleading disclosure.

50.  From 1997 through 2002, Bally consistently used a 41% reserve rate in
.establishing its allowance for doubtful acéounts (“ADA”), despite changes in the economy and in
market conditions. Thc-rmuit of using the unvarying 41% rate was that Bally’s ADA was ax the
low end of the range that E&Y had deemed to be reasonable.

51.  During the third quarter of 2002, E&Y determined that Bally’s collections had
deteriorated substantially and advised Dwycr and Noncek that Bally needed to increase its ADA
in order to cover the shortfall resulting from the deteriorating collections. Dwyer insisted that no
change be made to the ADA until the fourth quarter to allow Bally time to obtain waivers of debt
covenants provisions from its lenders.

520 Mlonek miso knew Atiat Dwvy e alas sk ok vt kot elose i e reasons for
taking a charge was due to deterioraﬁng collections. In a letter to Bally’s lenders anc;ek was

-aware tbat Divyer reprmented that “the-one time cha.rge doesnot reflect any detenoraﬁon irkthe
- 'Company s cxpected eash flows.”

| 53. Durmg thc founh quarter of 2002, Dwyer agreed to increase Bally’s ADA by $55°
-rmlhon, and Bally ultlmatcly presented it as a “special charge” in its year-cnd financial

statements. In its 2002 Form 10-K, Bally made false and misleading disclosures regarding the
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reasons for the charge: the only reason for the charge cited in the Form 10-K was that Bally’s
estimation was based on an accelerated monetization scenario which would result in collecting
less than book value. No mention was made of the deterioration of the collectability of Bally’s
a;:counts receivable portfolio, which had been identified by the auditor as requiring Bally to take
a charge. |

54.  Noncek knew or should have known that Bally’s disclosure relating to the $55
mil!ion charge was materially false and misleading. The $55 million special charge virtuallf

eliminated Bally’s 2002 earnings.

Internal Control Failures And False -and Misleading Records

55.  Atleast for the periods 2001 through 2003, Bally had a syster-n of internal controls -
that was not sufficient to detect violatibns of GAAP. Noncek, as Bally’s Controller, had
responsibility for overseeing Bally’s internal con&ob. Based on the foregoing conduct, Noncek
knew or should have known that intemal controls were not sufficient to detect violations of
GAAP.

56.  As Bally’s Controller, Noncek also had responsibility for overseeing Bally’s
books and records. Based on the foregoing conduct, Noncek knew or should have known that

‘Bally’s books and records were false and misleading.

FIRST CLAIM FOR RELFEF
(R TR Fraud . | BTN
Violations of Section 17(a)(2) and (3) of theSecnnim rities Act [15 U.S.C. §77q(2)(2)-and (3)] -
57.  Paragrapbs 1 through 56 are re-alleged and incorporated by reference.
58. By reason of the foregoing, defendant directly or indirectly, knowingly or

negligently, by use of the means or instrumentalities of interstate commerce or of the mails, in
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connection with the offer or sale securities: (a) obtained money or property by means of any
untrue statement of a material fact or any omission of a material fact necessa'rj in order to make
the statements made, in light of the circumstances under which they were made, not misleading;
or (b) engaged in transactions, acﬁ;, practices, or courses of business which operated as a-fraud or
deceit upon other persons.

59. By reason of the foregoing, Noncek violated Sections 17(a)(2) and (3) of the
Securities Act.

SECOND CLAIM FOR RELIEF
Aiding and Abetting Bally’s Reporting
Violations of Section 13(a) of the Exchange Act [15 U.S.C. §78m(a)]
and Exchange Act Rules 12b-20, 13a-1, 13a-11 and 13a-13.
[17 C.F.R. §§240.12b-20, 240. 13a-1, 240.13a-11 & 240. 13a-13]

Paragraphs 1 through 59 are re-alleged and mcorporated by reference.

60.  The Exchange Act and rules promulgated tbereux;der require every issuer of a
registered security to file reports with the Commission that accurately reflect the issuer's
financial performance and pfovide other true and accurate information to the public. In addition
to the materially inaccurate Forms 10-K identified above, during the relevant period, Bally also
filed materially inaceurate Forms 10-Q and 8-K. By reason of the foregoing, Bally violated
Section l3(a)_ef the Exchange Act and Rules 12b-20, 13a-1, 13a-11 and 13a-13 thereunder.

6l Noneek knew that Bally’s filings contained mateﬁally inaccurate information, but
he appreved and/or sxgned the: ﬁhngs By reason of the fmegomg, Noncek aided and abctted
: 'Bally S vwlahons of Sectxon l3(a) of the Exchange: Act and Rules 12b—20 13a-1, 13a—11 and

13a-13 thereunder.
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THIRD CLLAIM FOR RELIEF

Aiding and Abetting Bally’s Record Keeping and Internal Controls
Violations of Sections 13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act
[15 U.S.C. §§78m(b)(2)(A) and 78m(b)(2)(B)]

Paragraphs 1 through 61 are re-alleged and incorporated by reference.

62.  The Exchange Act and rules promulgated thereunder require each issuer of
registered securiﬁcs: (a) to make and keep books, records and accounts which, in reasonable
detail, accurately and fairly reflect the business of the issuer; and (b) to devise and maintain a
system of internal controls sufficient to provide reasonable assurances that, among other things,
transactions are recorded as necessary to permit preparation of financial statements in conformity
with GAAP or any other criteria. By reason of the foregoing, Bally violated Sections
13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act.

63. By reason of the foregoing, Noncek aided and abetted Bally violations of Sections

13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act.
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PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests that this Court enter a final

judgment:

(a) permanently enjoining Noncek from violating Sections 17(a)(2) and (3) of the
Securities Act, and from aiding and abetting violations of Section 13(a),
13(b)}(2)(A) and 13(b)(2)(B) of the Exchange Act, and Exchange Act Rules
12b-20, 13a-1, 13a-11, and 13a-13 thereunder; and

(b)  granting such other relief as this Court may deem just and appropriate.

Dated: December ldd , 2009

Washington, D.C.
By: Q/% - L
Jgdan A. Thomas (Bar No. 452886)
Robert E. Leidenheimer, Jr. (Bar No. 420959)
U.S. Securities & Exchange Commission
100 F. Street, N.E.
Washington, D.C. 20549
Tel.: 202-551-4475 (Thomas)
Fax: 202-772-9245 (Thomas)
Email: ThomasJA@sec.gov
Of Counsel:
Frednc D. Firestone
Kenneth R. Lench
David Kagan-Kans
Melissa E. Lamb

Richard E. Iohnston
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