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As the Supreme Court has recognized, the “idea that large contributions to a national
party can corrupt or, at the very least, create the appearance of corruption of federal candidates
and officeholders is neither novel nor implausible.” McConnell v. FEC, 540 U.S. 93, 144
(2003), overruled in part on other grounds by Citizens United v. FEC, 130 S. Ct. 876 (2010).
Based on a record replete with “examples of national party committees peddling access to federal
candidates and officeholders” in exchange for large “soft money” donations, the Court upheld
the constitutionality of Congress’s effort to end those donations through the Bipartisan Campaign
Reform Act of 2002 (“BCRA”), Pub. L. No. 107-155, 116 Stat. 81 (2002), which amended the
Federal Election Campaign Act (“FECA”), 2 U.S.C. 88§ 431-57. McConnell, 540 U.S. at 142-89.

Plaintiff Libertarian National Committee, Inc. (“LNC”) now seeks to partially reopen the
floodgates closed by BCRA, claiming that the application of FECA’s contribution limits to
bequests to political parties violates the First Amendment. Specifically, the LNC argues that it
should be permissible for national political party committees to accept in a single calendar year
unlimited bequeathed contributions to be spent on federal elections.

The LNC’s argument fails. First, it is well-settled that the deceased have no First
Amendment rights. Second, and in any event, FECA’s contribution limits are closely drawn to
support important government interests in deterring corruption. And these important government
interests are implicated equally for bequeathed contributions as they are for other contributions
because donors could purchase preferential access to a party’s federal officeholders with
promises of large bequests.

Thus, the LNC has failed to raise a substantial question sufficient to qualify for en banc
review by the court of appeals pursuant to 2 U.S.C. § 437h, the extraordinary judicial review

provision the LNC invokes. The Court should deny the LNC’s request for section 437h
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certification, and the Federal Election Commission (“Commission” or “FEC”) should be granted
summary judgment.
I BACKGROUND

Plaintiff LNC is the national committee of the Libertarian Party. (Def. FEC’s Proposed
Findings of Fact (“FEC Facts”) { 2 (Docket No. 24).) Defendant FEC is an independent agency
of the United States with exclusive jurisdiction over the administration, interpretation, and civil
enforcement of FECA. (Id. 1 1.)

FECA instructs that “no person shall make contributions . . . to the political committees
established and maintained by a national political party . . . in any calendar year which, in the
aggregate, exceed [$30,800].”* 2 U.S.C. § 441a(a)(1)(B) (“Contribution Limit”). There are
three different types of national political party committees — national committees, House
campaign committees, and Senate campaign committees — and political parties often maintain
one of each. (FEC Facts 1 6.) The Contribution Limit applies independently to each of a
political party’s national party committees. 11 C.F.R. § 110.1(c)(3).

Construing the language of the Act, the Commission has determined that the Contribution
Limit applies to funds contributed through bequests. “[T]he testamentary estate of a decedent is
the successor legal entity to the testator and qualifies as a “person’ under the Act that is subject to
the same limitations applicable to the decedent in the decedent’s lifetime.” (FEC Facts, Exh. 8

(FEC Advisory Op. 2004-02) (Docket No. 24-2).) The Commission has also determined,

! When 2 U.S.C. § 441a(a)(1)(B) was enacted in 1976, its limit was $20,000. See Federal
Election Campaign Act Amendments of 1976, Pub. L. No. 94-283, § 112(2), 90 Stat. 475, 487
(1976). In 2003, it was increased to $25,000 and indexed for inflation. See BCRA, Pub. L. No.
107-155, 88 307(a)(2), 307(d), 116 Stat. 81 (2002) (codified as amended at 2 U.S.C.

88 441a(a)(1)(B), 441a(c)(1)). Today, the inflation-adjusted limit stands at $30,800. See Price
Index Adjustments for Contribution and Expenditure Limits and Lobbyist Bundling Disclosure
Threshold, 76 Fed. Reg. 8368-70 (Feb. 14, 2011).

2
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however, that an estate is permitted to deposit a bequest that exceeds FECA’s applicable
contribution limit into a third-party account, and then the estate may make annual FECA-
compliant contributions from that account to the recipient committee, so long as the recipient
does not exercise any control over the undistributed funds. (1d.)

In April 2007, Raymond Groves Burrington died, and his last will and testament
contained a residuary bequest of 25% of his estate to the Libertarian Party. (FEC Facts 11 9-10.)
In November 2008, Burrington’s estate informed the LNC that the bequest would amount to
$217,734. (Id. 1 11.) The estate made contributions of $28,500 from the bequest to the LNC in
December 2007 and March 2008, in compliance with the Contribution Limit as then adjusted for
inflation. (Id. §16.) Attempting to comply with the FEC’s Advisory Opinions, the estate and
the LNC agreed in 2008 to deposit the remaining $160,734 of the bequest into an escrow
account, from which an escrow agent has since made annual contributions to the LNC in
amounts complying with the Contribution Limit. (Id. 1 17-18.) The estates of other individuals
who bequeathed funds to national party committees in excess of the Contribution Limit have
similarly deposited the bequeathed funds into escrow accounts or trusts, and these estates have
then made annual, FECA-compliant contributions from those accounts to national party
committees. (Id. 119.)

In May 2011, the LNC filed its First Amended Complaint (“Complaint”) alleging that
FECA, as applied to “the contribution, solicitation, acceptance, and spending of decedents’
bequests . . . violates the LNC’s First Amendment speech and associational rights and those of its
supporters.” (First Am. Compl. (“Compl.”) § 3 (Docket No. 13).) The Complaint also requested
that the Court certify this matter to the en banc Court of Appeals for the District of Columbia

Circuit pursuant to 2 U.S.C. § 437h. (Compl. § 6.) The Commission requested that the parties
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first be permitted to “create a factual record that is sufficient for th[e] court to determine which
constitutional claims, if any, merit certification to the Court of Appeals.” (Def. FEC’s Answer
and Affirmative Defense to the First Am. Compl. (“Answer”) 6 (Docket No. 15).) The parties
completed discovery in February 2012 (Minute Order, Feb. 10, 2012), and on May 4, 2012, each
party filed proposed findings of fact (Docket Nos. 24 & 25-3). The LNC also filed a motion
requesting section 437h certification of the following question:

Does imposing annual contribution limits against testamentary bequests

directed at, or accepted or solicited by political party committees, violate

First Amendment speech and associational rights?

(P1.’s Mot. to Certify Facts and Questions (“LNC Mot.”) at 1 (Docket No. 25).)

2 The LNC’s Complaint also challenged BCRA’s new restrictions on “nonfederal” or

“soft” money fundraising to the extent they apply to certain kinds of solicitations by the national
parties for bequests. While section 441a(a)(1)(B) caps contributions to national party
committees, it applies only to funds contributed “for the purpose of influencing any election for
Federal office.” 2 U.S.C. 8 431(8)(A)(i). These are known as “federal” or “hard” money
contributions. See McConnell, 540 U.S. at 122. FECA'’s hard money limits do not restrict
donations given for nonfederal purposes, such as to influence state or local elections; those
donations are known as “nonfederal” or “soft” money donations. Id. at 122-23. To eliminate the
possibility that national party committees could, directly or indirectly, use soft-money donations
to influence federal elections, BCRA amended FECA to bar national party committees from
soliciting, receiving, or spending any funds not raised in accord with section 441a(a)(1)(B),
regardless of the stated purpose of the donation. See 2 U.S.C. § 441i(a)(1) (“Soft-Money Ban”);
McConnell, 540 U.S. at 133. The LNC has alleged that the Soft-Money Ban “forbids a political
party from soliciting bequests that exceed annual contribution limits, even if that party would not
draw funds from such bequests exceeding the contribution limits in any given year.” (Compl.

1 2; see also id. 1 25.) The Commission denied this allegation (Answer {{ 2, 25), and thus, the
LNC has not requested certification of the issue (Mem. of Points and Authorities in Supp. of
Pl.”’s Mot. to Certify Facts and Questions (“LNC Mem.”) at 9 (Docket No. 25-1)). Because the
Soft-Money Ban does not restrict such activity, plaintiff suffers no injury-in-fact that could
satisfy its burden of demonstrating standing, so that claim should be dismissed for lack of
jurisdiction.

As a practical matter, the effect of the Soft-Money Ban on the LNC’s activities is simply
to ensure that the LNC cannot receive any donation above the Contribution Limit in any calendar
year and to prohibit the LNC from soliciting any such excessive contribution that would be
accepted in a single calendar year. Because the Soft-Money Ban thus reinforces the Contribution
Limit and serves the same purposes, unless otherwise indicated, all arguments herein regarding
the constitutionality of the Contribution Limit apply equally to the Soft-Money Ban.

4
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1. STANDARD OF REVIEW

A. The Court May Certify Only Substantial Constitutional Questions to the
En Banc Court of Appeals under 2 U.S.C. § 437h

Section 437h provides that “the national committee of any political party,” among others,
may bring a suit “to construe the constitutionality of any provision of [FECA],” and the “district
court immediately shall certify all questions of constitutionality of [FECA]” to the appropriate
court of appeals sitting en banc. This certification procedure was enacted in 1974 to provide
expedited consideration of anticipated constitutional challenges to the extensive amendments
made to FECA that year. See Federal Election Campaign Act Amendments of 1974, Pub. L. No.
93-443, § 208(A), 88 Stat. 1263, 1285-86 (1974).

The Supreme Court has held that use of section 437h is subject to a number of restrictions
and should be construed narrowly. See Cal. Med. Ass’nv. FEC, 453 U.S. 182, 192 n.14 (1981).
District courts may certify only questions that are “neither insubstantial nor settled.” 1d.; see
also FEC v. Lance, 635 F.2d 1132, 1137 (5th Cir. 1981) (en banc) (“We agree with the Ninth
Circuit that “delicate questions’ such as those raised by section 437h *are to be decided only
when necessary.”” (quoting Cal. Med. Ass’n v. FEC, 641 F.2d 619, 632 (9th Cir. 1980) (en
banc))); Mott v. FEC, 494 F. Supp. 131, 134 (D.D.C. 1980) (section 437h available “only where
a ‘serious’ constitutional question was presented” (quoting Senator James L. Buckley, the
sponsor of the amendment that became section 437h, 120 Cong. Rec. 10562 (1974))); Buckley v.
Valeo, 387 F. Supp. 135, 138 (D.D.C.) (section 437h certification appropriate where “a
substantial constitutional question is raised by a complaint” (emphasis added)), remanded on

other grounds, 519 F.2d 817 (D.C. Cir. 1975).2

8 The standard for section 437h certification is not the “low threshold” the LNC claims.

(LNC Mem. at 16.) When the Supreme Court used the term “frivolous” in the section 437h
5
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“[T]he apparent impetus for” for section 437h was to expedite review of facial
constitutional challenges to FECA, and thus, “questions arising under “‘blessed’ provisions
understandably should meet a higher threshold” for certification. Goland v. United States,

903 F.2d 1247, 1257 (9th Cir. 1990); see also Khachaturian v. FEC, 980 F.2d 330, 331 (5th Cir.
1992) (en banc) (same). After a “‘core provision of FECA has been reviewed and approved by
the courts,”” it is possible that a subsequent as-applied challenge could warrant certification, but
“not every sophistic twist that arguably presents a ‘new’ question should be certified.”” Mariani
v. United States, 212 F.3d 761, 769 (3d Cir. 2000) (quoting Goland, 903 F.2d at 1257).
Moreover, the Court has noted that section 437h should be construed narrowly, in part because it
creates “a class of cases that command the immediate attention of . . . the courts of appeals
sitting en banc, displacing existing caseloads and calling court of appeals judges away from their
normal duties for expedited en banc sittings.” Bread Political Action Comm. v. FEC, 455 U.S.

577, 580 (1982).*

context, it cited a case stating that it is “the duty of a district judge . . . to scrutinize the bill of
complaint to ascertain whether a substantial federal question is presented.” Cal. Water Service
Co. v. City of Redding, 304 U.S. 252, 254 (1938) (per curiam) (emphasis added) (cited in Cal.
Med. Ass’n, 453 U.S. at 192 n.14). Courts have at times used the term “frivolous” to refer to the
sort of questions that should not be certified under Section 437h. See, e.g., Cal. Med. Ass’n, 453
U.S. at 192 n.14 (“[W]e do not construe § 437h to require certification of constitutional claims
that are frivolous.” (citations omitted)); Khachaturian v. FEC, 980 F.2d 330, 331 (5th Cir. 1992)
(en banc) (“A district court need not certify challenges to the Act that are frivolous or involve
settled principles of law.”). However, the use of the term “frivolous” in this context is more akin
to lacking a substantial federal question and thus differs sharply from the standard for frivolous
claims under Federal Rule of Civil Procedure 11, which governs sanctionable filings by
attorneys. See, e.g., Goland, 903 F.2d at 1257 (“For obvious reasons, the court should have a
higher threshold for a “frivolous’ finding in the [Rule 11] context[] than in the case where the
issue is certification to an en banc appellate court.”).

4 Under the original statutory scheme, certified constitutional questions could be appealed

directly from the en banc court of appeals to the Supreme Court, and both courts were required
“to advance on the docket and to expedite to the greatest possible extent the disposition of any
matter certified.” 2 U.S.C. § 437h(b), (c) (1974). In 1984, the expedition requirement and
similar provisions in other statutes were repealed because “[t]he courts are, in general, in the best

6
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In considering the factual record, the standard for section 437h certification is
“somewhere between a motion to dismiss — where no factual review is appropriate — and a
motion for summary judgment — where the Court must review for genuine issues of material
fact.” Caov. FEC, 688 F. Supp. 2d 498, 503 (E.D. La. 2010). A question is insubstantial, and
improper, for purposes of section 437h if it fails to state a claim upon which relief may be
granted. Goland, 903 F.2d at 1257-58; Cao, 688 F. Supp. 2d at 501-02 & n.1. But even when a
constitutional challenge is not foreclosed as a matter of law, the district court undertaking section
437h review may go beyond the complaint and review the facts, and only if it “concludes that
colorable constitutional issues are raised from the facts” should it certify those questions. Cao,
688 F. Supp. 2d at 502 (emphasis omitted) (quoting Khachaturian, 980 F.2d at 331)).

B. If the LNC’s Constitutional Question Fails to Qualify for Certification,
Summary Judgment Is Appropriate

This Court may grant summary judgment if there is “no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
In view of the standard for certification to the court of appeals under section 437h, “it follows
that any question that the Court finds [insubstantial] is also appropriate for summary judgment.”
Cao, 688 F. Supp. 2d at 503. Thus, if this Court determines that the LNC has failed to present a
question warranting certification, as it should, the Court should grant summary judgment to the

Commission.®

position to determine the need for expedition in the circumstances of any particular case, to
weigh the relative needs of various cases on their dockets, and to establish an order of hearing
that treats all litigants most fairly.” H.R. Rep. No. 98-985, at 4 (1984). See Pub. L. No. 98-620,
8 402, 98 Stat. 3335 (1984) (repealing section 437h(c)). The provision for direct appeal was
removed in 1988. Pub. L. No. 100-352, § 6(a), 102 Stat. 662 (1988).

> The LNC would retain a right of appeal to a three-judge panel of the D.C. Circuit, but not

to mandatory review by the en banc court of appeals.
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I11.  THE LNC’S CONSTITUTIONAL QUESTION IS NOT SUBSTANTIAL AND
SHOULD NOT BE CERTIFIED TO THE EN BANC COURT OF APPEALS

The LNC’s challenge to the Contribution Limit as applied to bequests fails to raise a
substantial constitutional question sufficient to qualify for en banc review. As discussed in
Section A, the Contribution Limit does not implicate any cognizable First Amendment rights.
Even if it did, however, the Contribution Limit is closely drawn to meet the important
government interest of preventing corruption and its appearance, as explained in Section B.

A. The Contribution Limit Does Not Burden Any Cognizable First
Amendment Rights

When an estate makes a contribution as a result of a bequest, the person making the
bequest is by necessity deceased. It is well-settled that the deceased do not have constitutional
rights. Thus, as applied to bequests, FECA’s contribution limits cannot burden the First
Amendment rights of any contributors.

1. The Deceased Have No Constitutional Rights, Let Alone Any
Particular First Amendment Right to Make Contributions

FECA cannot infringe a testator’s First Amendment rights after death because the
deceased have no constitutional rights. See, e.g., United States v. Maciel-Alcala, 612 F.3d 1092,
1098 (9th Cir.) (*[O]ne cannot violate a deceased person’s civil or constitutional rights.”), cert.
denied, 131 S. Ct. 673 (2010); Ford v. Moore, 237 F.3d 156, 165 (2d Cir. 2001) (“Even if there
were a viable [constitutional] claim against Moore for conduct after Ford’s death, the death
would have extinguished any claim of Ford’s.”); Silkwood v. Kerr-McGee Corp., 637 F.2d 743,
745, 749 (10th Cir. 1980) (stating that “the civil rights of a person cannot be violated once that
person has died,” and rejecting a Bivens claim alleging that post-death conduct violated the
decedent’s First Amendment rights); Whitehurst v. Wright, 592 F.2d 834, 840 (5th Cir. 1979)

(“After death, one is no longer a person within our constitutional and statutory framework, and
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has no rights of which he may be deprived.”); Fox v. Leavitt, 572 F. Supp. 2d 135, 144 (D.D.C.
2008) (“Because Mr. Samp is no longer living, there is no reasonable expectation that the alleged
violation of his First Amendment rights could be repeated.”).®

For living persons, FECA’s contribution limits may implicate the ability of contributors
to engage in First Amendment-protected speech and association. In Buckley v. Valeo, 424 U.S. 1
(1976) (per curiam), the Supreme Court upheld the constitutionality of FECA’s contribution
limits against a challenge brought by, among others, federal candidates and political parties,
including the Libertarian Party. Id. at 7-8, 23-38. The Court found the contribution limits
imposed only “a marginal restriction upon the contributor’s ability to engage in free
communication,” since a contribution “serves as a general expression of support” for the
recipient. Id. at 20-21. And contribution limits “impinge on protected associational freedoms”
because “[m]aking a contribution, like joining a political party, serves to affiliate a person with a
candidate.” 1d. at 22. But as the LNC rightly concedes, “the Supreme Court’s analysis in
Buckley and its progeny was based entirely upon the assumption that the donors whose
contributions were being limited are alive,” and did not “manifest any consideration for the very

different circumstances presented by donations by testamentary bequest.” (Mem. of Points and

6 Although constitutional rights do not survive death, a cause of action for a constitutional

injury that occurred before death does survive where permitted by statute, and may be brought by
a decedent’s estate. See, e.g., Estate of Gaither ex rel. Gaither v. District of Columbia, 655 F.
Supp. 2d 69, 73-74 (D.D.C. 2009). But under FECA, any “contribution” from an estate would
always take place after the donor’s death. A contribution is “considered to be made when the
contributor relinquishes control over the contribution” by “deliver[ing it] to the candidate, [or] to
the political committee.” 11 C.F.R. § 110.1(b)(6). In the case of a bequest, a contribution is thus
made “at the time the funds [are] distributed by the estate” to the recipient candidate or political
committee. See FEC Advisory Op. 1999-14, 1999 WL 521238, at *2 (applying 11 C.F.R. 8§
110.1(b)(6)).
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Authorities in Supp. of PI.’s Mot. to Certify Facts and Questions (“LNC Mem.”) at 18-19
(Docket No. 25-1).)

The conclusion that the First Amendment does not protect a person’s ability to bequeath a
contribution is consistent with long-standing precedent holding that a person’s ability to
bequeath property is not protected under the Constitution. The ability to dispose of property by
will is not a constitutional right, but instead “has always been considered purely a creature of
statute, and within legislative control.” United States v. Perkins, 163 U.S. 625, 627 (1896). As
the Supreme Court has explained, “[n]othing in the Federal Constitution forbids the legislature of
a state to limit, condition or even abolish the power of testamentary disposition over property
within its jurisdiction.” Irving Trust Co. v. Day, 314 U.S. 556, 562 (1942) (upholding law
allowing surviving spouse to elect to take a pre-determined share of estate, regardless of will’s
instructions). Congress may also freely regulate testamentary disposition when acting pursuant
to one of its enumerated powers. See, e.g., Knowlton v. Moore, 178 U.S. 41, 56-61 (1900)
(upholding Congress’s power to tax legacies using its taxing power).® Thus, bequeathed
contributions not only lack First Amendment protection, but also, like other distributions of

property by will, lack general constitutional protection. In sum, in exercising its power to

! The LNC so characterizes Buckley in a strained effort to support its incorrect theory that

bequeathed contributions carry no threat of corruption or its appearance that could justify a First
Amendment burden (LNC Mem. at 18-19), which we address infra pp. 18-35.

8 See also 28 Am. Jur. Estates 8§ 8 (“The power of the legislature over the right of

individuals to make a will or exercise testamentary control over property is recognized in
practically all jurisdictions.”); 79 Am. Jur. 2d Wills § 49 (“A person must devise or bequeath his
property in accordance with and subject to the conditions and limitations provided by statute;
otherwise he cannot bequeath it at all.”); id. 8 150 (*The right to take and receive property under
a will is neither a natural and inalienable right nor one guaranteed by the state or federal
constitutions, but is a privilege granted by the state upon such conditions as it may impose, and
subject to regulation and control by the state and to the power of taxation.” (footnotes omitted)).

10
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regulate federal elections, see Buckley, 424 U.S. at 13 & n.16, Congress did not infringe any
constitutional rights by subjecting bequests to FECA’s contribution limits.

In particular — as the LNC itself concedes — the First Amendment does not protect
bequeathed contributions as acts of association. (LNC Mem. at 24 (“The parties apparently
agree that associational rights are not implicated when individuals remember political parties in
their wills. The act of leaving a testamentary bequest to a political party is . . . not
associational.”). This concession is consistent with the LNC’s recognition that the deceased
cannot engage in association generally. (Id. at 3 (“[T]he Supreme Court’s approach to
contribution limits is based largely on factors that cannot apply to the dead — including a
donor’s ability to associate with . . . the donee party.”), 21 (“The deceased cannot . . . volunteer
on campaigns”).

The LNC also recognizes, as it must, that the deceased cannot engage in speech
generally. (Id. at 12 (“But apart from leaving bequests[] . . . decedents are not in a position to
engage in independent political expression.”).) Instead, the LNC argues that “the conduct at

issue here is expressive,” because “[I]eaving a bequest,” “remembering a political party in one’s
will,” and a bequest’s “instructions” are allegedly expressive. (Id. at 1-2, 10-11, 19.)

The LNC’s logic is flawed. The act of recording a bequest is temporally distinct from the
making of a contribution. Burrington may have engaged in speech when he recorded a bequest
instructing that the LNC receive 25% of his residual estate. (See LNC Mot., Exh. C (Def. FEC’s
Resps. to PI.’s Disc. Regs.) at 2 (Req. for Admis. (“RFA”) 5) (Docket No. 25-5).) Nothing in
FECA, of course, prevented him from expressing whatever he wanted in his last will and

testament. FECA is concerned only with the contribution that takes place later, after his death,

when the funds are distributed. Contrary to the LNC’s suggestion (see LNC Mem. at 10-11), a

11
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post-death contribution does not become First Amendment-protected speech just because a
separate act expressing support for a political party might have occurred when the decedent was
alive.

In sum, the LNC is correct that “[f]or constitutional purposes, the difference between
donations made by living donors, and donations made by estates on behalf of the deceased, [is]
quite stark” (LNC Mem. at 16), but that is because, as a matter of well-settled law, FECA’s
contribution limits cannot infringe deceased contributors’ First Amendment rights.

2. The Contribution Limit As Applied to Bequeathed Contributions
Does Not Burden National Party Committees’ First Amendment

Rights

a. There Is No Constitutional Right to Receive a Contribution from
the Deceased

Because deceased persons have no constitutional right to make a contribution, it follows
as a correlative matter that no one has a First Amendment right to receive such a contribution.
Otherwise, the well-established principle that deceased persons have no constitutional rights
would be nullified.

Just as any First Amendment right to receive information and ideas requires the existence
of a speaker with the right to speak in the first place, see Competitive Enter. Inst. v. U.S. Dep’t of
Transp., 856 F.2d 1563, 1566 (D.C. Cir. 1988), any claimed right to receive a bequest is subject
to any limitation that a state may impose on the ability of a person to make that bequest in the
first place, United States v. Burnison, 339 U.S. 87, 91 (1950). In Burnison, the United States
argued that a California law that barred Californians from bequeathing property to the federal
government violated its power to receive bequeathed property under the Supremacy Clause. Id.
at 89-90. The Court rejected this argument because it “fail[ed] to recognize that the state acts

upon the power of its domiciliary to give and not on the United States’ power to receive.” Id. at

12
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91. The state’s regulation limiting the power to will was valid, the Court held, as an exercise of
the state’s plenary power to regulate the ability to bequeath property after death. Id. at 91-92 &
n.10. Therefore, the right of the United States to receive the bequest was subject to, and not
violated by, the limits imposed by the state’s valid regulation. Id. at 92-93. If a right to receive a
bequest were permitted to trump the power to regulate the ability to make a bequest in the first
place, the Court explained, no law regulating wills could restrict a bequest to a party claiming a
constitutional right to receive it — including laws requiring the competency of the testator, a
properly witnessed and attested will, and a portion of an estate to go to a surviving spouse. Id. at
92.

Thus, because the Contribution Limit as applied to bequests burdens no First Amendment
right of the deceased, it likewise burdens no First Amendment right of anyone who might receive
a contribution through a bequest.

b. A First Amendment Analysis of the Contribution Limit Would
Focus on the Burden on the Contributor and the Democratic
Process, Not on the Recipient

When analyzing contribution limits through a First Amendment lens, the Supreme Court
has considered the burdens such limits may place on the rights of contributors, not recipients, as
LNC contends. In Buckley, the Court discussed the associational burdens that contribution limits
place on the ability of contributors to associate, not on the rights of recipients. See, e.g., 424
U.S. at 24 (“[T]he primary First Amendment problem raised by [FECA’s] contribution
limitations is their restriction of one aspect of the contribut