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because the third party had raised a
defense based on a provision of the
Act that affected Key Bank’s
continuing efforts to collect on the
alleged claim.
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A Committee’s Rental of
Candidate-Owned Office
Space and Equipment

The Stupak for Congress commit-
tee may rent office space and
equipment from the candidate, Bart
T. Stupak, from his wife and from
his incorporated law firm provided
that:

* The rental charges are at the fair
market rate (or else respect the
contribution limits at 11 CFR
110.1(b)(1), as discussed in the
section immediately following);
and

» None of the property being rented
includes any part of the personal
residence of Mr. Stupak or his
family.

Mr. Stupak’s proposed arrange-
ment with his committee raises
issues with respect to the recently
adopted rules governing the per-
sonal use of campaign funds, his
wife’s contribution limit, and the
effect of the corporate ban (2 U.S.C.
§441b(a)) on the committee’s
arrangement with his law firm.

The Personal Use Rules

Under the Act, campaign funds
may not be converted to personal
use. On April 5, 1995, new regula-
tions governing the personal use of
campaign funds became effective.
(See page 1 of the March 1995
Record for a description of the rules,
and page | of the May 1995 Record
for the announcement of the effec-
tive date.) These rules permit the
use of campaign funds for the rental

of property owned by the candidate
or a family member provided that:

* The property is rented for cam-
paign purposes and is not part of a
personal residence; ' and

» The rent is no more than the fair
market value of the property.

11 CFR 113.1(g)(1)(1)(E)(1) and (2).

Since the building Mr. Stupak
proposes to rent to his committee is
office space and not a residence, Mr.
Stupak’s proposal is in accordance
with the first requirement. With
regard to the second requirement,
rental payments above the market
rental rate would result in the
conversion of campaign funds to the
candidate’s personal use. On the
other hand, payments below the
market rate would result in an in-
kind contribution by the candidate’s
wife (as discussed below).

His Wife’s Contribution Limit

Mr. Stupak indicated that the
monthly rent charged to his commit-
tee for the use of his former law
firm’s office building may be below
the fair market rental rate. He jointly
owns this building with his wife. By
undercharging the committee, he
and his wife, as joint owners, would
each be making monthly in-kind
contributions to the committee, in
the amount of the fair market rent
less the committee’s rent payment,
divided between Mr. and Mrs.
Stupak.

Under the Federal Election
Campaign Act (the Act), a candidate
is free to give as much of his
personal funds to the campaign as
he wishes. 11 CFR 110.10(a). The
candidate’s spouse, however, is not
exempted from the contribution

"' With respect to payments for personal
residences, or any part thereof, this
provision of the recently adopted
personal use regulations supersedes the
following advisory opinions: 1988-13,
1985-42, 1983-1 and 1976-53.
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limit established at 11 CFR
110.1(b)(1). She may not make
contributions to her husband’s
campaign of more than $1,000 in
the aggregate for any one election.

Rental of a Corporation’s
Equipment

Mr. Stupak proposed to rent all of
the equipment of his former law
firm to his committee. This equip-
ment includes a copier, FAX
machine, telephone system, comput-
ers, printers, desks and numerous
other office items. Mr. Stupak’s
incorporated law firm planned to
charge his committee $200 per
month for this equipment.

The Act prohibits corporations
from making contributions in
connection with a federal election.
2 U.S.C. 441b(a). If the law firm,
which is a corporation, were to
charge the committee a rental fee
below the usual and normal charge
for such equipment, it would be
providing the committee with
something of value and thus be
making an illegal corporate contri-
bution. Conversely, if the law firm
overcharged the committee for
renting the equipment, this would
constitute an illegal conversion of
campaign funds to personal use,
since the committee’s rent payments
would “unduly augment the earn-
ings of an asset owned by the
candidate.” See Advisory Opinion
1994-8.

If a usual and normal fee for the
ensemble of equipment does not
exist, the law firm should base the
charge on the market rental fees of
customary groupings of equipment
in the office rental market.
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Screening of Prohibited Sources

The global and unrestricted
access to the World Wide Web
raises concerns about the unknow-
ing acceptance of contributions from
prohibited sources. The committee
proposed screening contributors by
asking them to attest that they are
not foreign nationals and that they
are not knowingly exceeding their
contribution limits, making contri-
butions in the name of another, or
making contributions from the
general treasury funds of corpora-
tions, labor organizations, national
banks or federal contractors. Such
contributions are impermissible
under 2 U.S.C. §§441b, 441f, 441e
and 44la(a)(1)(A).

Under the committee’s proposal,
a user who can not attest to the above
would receive a message that stated,
“Sorry, federal law prevents us from
accepting contributions from [type
of impermissible source].” The
Commission suggested substituting
the following language instead:
“Sorry, federal law prohibits [type
of impermissible source] from
contributing to [committee’s
changed name].” The new language
places the emphasis on the user’s
ineligibility to contribute as opposed
to the committee’s ineligibility to
accept the contribution.

Additionally, the committee may
accept contributions from minors
provided that they comply with the
guidelines at 11 CFR 110.1(i)(2).
Contributions from minors must be
made knowingly and voluntarily by
the minor, with the minor’s own
funds and not with funds controlled
by someone else or provided to the
minor by someone else for the
purpose of financing such contribu-
tions. The committee must revise its
attestation to inform potential
contributors of the requirements
pertaining to minors.

Making Contributor Data
Available

Contributor lists drawn from FEC
reports may not be used for com-
mercial or solicitation purposes.
2 US.C. §438(a)(4). The committee
may make available a list of con-
tributors to Speaker Gingrich’s
campaign (not including their street
addresses and telephone numbers)
provided that it is accompanied by a
warning that it is unlawful to use
this information for fundraising or
commercial purposes.

Problems with the Name
NewtWatch

A committee may not use a
candidate’s name as its own unless
it is authorized by that candidate.
2 US.C. §432(e)(4). This restriction
includes the use of the candidate’s
first name when it clearly conveys
the identity of the candidate. For
this reason, the committee must
change its name from NewtWatch.

[t should be noted, however, that
the candidate-name restriction does
not apply to the title of an unautho-
rized committee’s project when that
title clearly shows opposition to the
candidate. The committee’s Web
site i1s a committee project. The title
“NewtWatch” connotes the com-
mittee’s view that Speaker Gingrich
is deserving of close scrutiny.
Accordingly, the committee may
title its Web site “NewtWatch.”
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Ownership of Committee
Records

Under the Federal Election Cam-
paign Act (the Act), financial records
of the Helms for Senate Committee
(the committee) are the property of
the committee and not of a former
treasurer who has refused to surren-
der them. The Act preempts North
Carolina law with regard to the
ownership of a federal campaign’s
records.
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Preemption of State Law

The former treasurer kept in her
possession campaign records dating
up to August 1, 1994, the date she
was relieved from her post as com-
mittee treasurer. She asserted that
North Carolina law supports her
contention that the records belong to
her. Further, she believed that she
should retain the records in order to
comply with the Act and to respond
to any inquiry by the Commission.

The Commission determined,
however, that:

* Under the Act, only the committee
and its duly designated treasurer
have legal title and control over all
of the committee’s records;

The Act preempts North Carolina
law to the extent that it would
grant ownership of campaign
records to any person other than
the committee and its treasurer, but
the Act does not compel a person
to return records in his or her
possession to the committee;

The committee and its treasurer
must demonstrate best efforts to
retrieve the records in the former
treasurer’s possession in order to
be in compliance with the record
keeping requirements as they apply
to records maintained before
August 1, 1994;

The committee’s and its treasurer’s
lack of control over and access to
the records in question will not
excuse them from the obligation to
file complete and accurate reports
and from liability for knowingly
accepting unlawful contributions;
and

Until such time as the committee
acquires the records in question
from its former treasurer, it should
identify her on its Statement of
Organization as a custodian of its
records for the period of her tenure
as committee treasurer.
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