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asset would address the issue of
depreciation. If the depreciation falls
disproportionately upon the campaign
committee, the effect would be the
conversion of campaign funds to the
candidate’s personal use. Under the
proposed rule, any depreciation that
occurred before the sale would have
to be allocated between the committee
and the candidate. So, too, would any
amount spent by the campaign to
enhance the asset’s value if that
amount was not reflected in the fair
market value.

The allocation would be based on
the useful life of the asset, with the
committee absorbing only those por-
tions of the depreciation and enhance-
ment costs attributable to the time
when it used the asset. This approach
is consistent with AO 1992-12
(candidate’s assumption of van lease).

Federal Officeholder Expenses

With respect to the use of excess
campaign funds for expenses in
connection with officeholder duties,
the proposed regulations would
specifically permit payment of travel
costs (both for the officeholder and
his or her spouse) for functions
connected to bona fide official
responsibilities. The rules would also
permit payments for winding down
the office of a former federal office-
holder for a period not exceeding 60
days after he or she left office.

The rulemaking notice reminded
federal officeholders that House and
Senate rules also apply to the use of
campaign funds; the proposed rules
should therefore be read in conjunc-
tion with those rules. 4

Final Regulations
on Definition of “Member”’

The Commission recently sent to
Congress final regulations specifying
the voting rights and financial attach-
ments necessary for persons to qualify
as “members” of incorporated mem-
bership groups.

Only qualified “members” are
eligible to receive PAC solicitations
and partisan communications from
the incorporated membership group.
See 2 U.S.C. §441b(b)(2)(A) and
(H(O).

The revised rules were published in
the Federal Register on August 30,
1993 (58 FR 45770). The Commis-
sion will announce their effective date
after the 30-legislative day review
period. (See 2 U.S.C. §438(d).)

The final rules differ in two ways
from the proposed rules published in
the Federal Register on October 8,
1992 (57 FR 46348). First, the voting
rights required for membership have
been somewhat relaxed. Second, a
new rule has been added that pertains
to certain types of cooperatives. A
summary of the final rules appears
below. Citations are to the revised
rules.

It should be noted that the mem-
bership rules apply to both individual
and corporate members. Although a
membership group may not solicit
contributions from its corporate mem-
bers, it may direct partisan communi-
cations to individual representatives
of corporate members, and a trade
association may seek PAC solicitation
approval from its corporate members.
1 CFR 114.8(d) and (h).

Definition of Membership
Association

A membership association is
defined as a labor organization' or as

"As in the former rules, members of a
local labor union are considered to be
members of any affiliated national or
international union and members of any
federation affiliated with the local,
national or international union. 11 CFR
100.8(b)(4)(iv)(D) and 114.1(e)(4).
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an incorporated membership organi-
zation, trade association, cooperative
or corporation without capital stock
that expressly:

+ Provides for members in its articles
and by-laws;

» Secks new members; and

* Acknowledges the acceptance of
membership, such as by sending
membership cards to new members
or including them on a mailing list.
11 CFR 100.8(b)(4)(iv)(A) and
4. 1(e)(1).

Definition of Member

In addition to satisfying the
association’s requirements for
membership, a member must affirma-
tively accept the membership invita-
tion and meet one of the following
three conditions:

|. Regular Dues/Limited Voting
Rights. The member is required to
pay dues of a specific amount on a
regular basis (e.g., annually or
monthly) and is entitled to vote
directly for: (a) at least one
member who has full participatory
and voting rights on the highest
governing body of the association,
or (b) those who select at least one
member of those on the highest
governing body.?

2. Significant Financial Attachment,
The member has some significant
financial attachment to the mem-
bership association, such as a
significant investment or owner-
ship stake, but not merely the
payment of dues.

3. Full Voting Rights. The member is
entitled to vote directly for all of
those on the highest governing
body of the membership associa-
tion. 11 CFR 100.8(b)(4)(iv)(B)
and 114.1(e)(2).

(continued on page 6)

*The proposed rules had required the
right to vote directly for the majority of
the members of the association's highest
governing body, or the right to vote for
those who select a majority of such
members.,
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must be received by the federal and
state filing offices within 48 hours
after the campaign’s receipt of the
contribution. 2 U.S.C. §434(a)(6)(A);
11 CFR 104.5(f).

This requirement applies to all
contributions of $1,000 or more,
including:

* Monetary and in-kind contributions;

« Loans (other than bank loans);

« Guarantees and endorsements of
bank loans; and

= Contributions, personal loans and
endorsements of bank loans made by
the candidate. 2 U.S.C. $431(8)(A);
11 CFR 100.7(a).

With respect to the Michigan
special elections, contributions of
$1.000 or more received during the
following periods are subject to 48-
hour reporting;

* Primary: October 14 through
October 30

» General: November |8 through
December 4.

The notice must be received by the
federal and state filing offices within
48 hours after the campaign's receipt
of the contribution. 2 U.S.C.
§434(a)(6)(A). 11 CFR 104.5(f).

For information on the content of
the notice, see | | CFR 104.5(f) and
the Campaign Guide.

Reporting by Party Committees
and PACs

Semiannual Filers. Party commit-
tees and PACs filing on a semiannual
(rather than monthly) basis are subject
to special election reporting if they
make previously undisclosed contri-
butions or expenditures in connection
with the Michigan primary or general
election by the close-of-books date
shown in the reporting table. 11 CFR
104.5(c)(1)(ii) and (h).

For example, if a PAC made a
contribution on October 14 to a
candidate running in the Michigan
primary, the committee would not
have to file a pre-primary report
because the contribution was made
after October 13, the close of books
for that report. If the committee made

a general election contribution to the
same candidate on November 5—
before the close of books for the pre-
general election report—the committee
would have to file that report, disclos-
ing both the primary and general
election contributions.

Monthly Filers. PACs filing on a
monthly basis are not required to file
pre- and post-special election reports
but may have to file 24-hour reports,
as explained below. See 2 U.S.C.
§434(a)(9); 11 CFR 104.5(h)(2).

24-Hour Reports on Independent
Expenditures

PAC:s (including monthly filers)
and other persons making indepen-
dent expenditures in connection with
a special election may have to file 24-
hour reports. This report is required if
the committee or person makes
independent expenditures aggregating
$1,000 or more after the 20th day, but
more than 24 hours before, the day of
the election. With respect to the
Michigan special elections, the
relevant periods are:

* Primary: October 14 through
October 31

« General: November |8 through
December 5.

The report must be filed within 24
hours after the expenditure is made.
For more information, see | | CFR
104.4(b) and (c) and 104.5(g). Sec
also “Where to File” for special filing
requirements.

Where to File Michigan Special
Election Reports

Filing with the Federal Office.
Principal campaign committees file
reports and 48-hour notices with the
Clerk of the House of Representa-
tives. Other committees file reports
with the FEC (except that those
supporting only House candidates file
with the Clerk of the House). 11 CFR
105.1 and 105.4.

Twenty-four-hour reports on
independent expenditures are filed
with the Clerk of the House. 11 CFR
104.4(c)(3).
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Addresses and further filing
information are provided in the Form
3 and Form 3X instructions.

Filing with Michigan State Office.
Copies of all reports and notices,
including 48-hour notices and 24-hour
reports, must simultaneously be filed
with: Elections Bureau, Office of the
Secretary of State, P.O. Box 20126,
Lansing, M1 48901-0726.2 US.C.
§439(a)(1) and (a)(2)(B); 11 CFR
108.5.

Party committees and PACs need
file only that portion of the report
applicable to the candidate seeking
election in that state (e.g., the Sum-
mary Page and the schedule showing
the contribution or expenditure).

2 U.S.C. §439(a)(2)(B).

Contribution Limits

There 1s a separate contribution
limit for the each election in which a
candidate participates (primary,
general). 11 CFR 110.1()(1) and
110.2¢)(1).

Coordinated Party Expenditure
Limits

The national committee of a
political party and the party’s state
committee in Michigan may each
spend up to $28,460 in coordinated
party expenditures made in connec-
tion with the general election cam-
paign of the party’s candidate. (The
state committee’s spending limit is
separate from the national commit-
tee’s limit.) 11 CFR 110.7(b)(1).

Prohibition on Transfers
from Nonfederal Campaigns
Campaigns of candidates partici-
pating in the Michigan special
elections should note that transfers
from a candidate’s nonfederal
campaign to his or her federal
campaign are prohibited. 11 CFR
110.3(d). ¢
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expenses arising from the 1988
Presidential election, and they may
therefore be retained.

The state committee originally
transferred $380,000 to launch the
Dukakis 1988 Presidential primary
campaign. The Presidential commit-
tee, winding down its activities in
1989, transferred that same amount
from the GELAC fund to the state
committee, believing the funds to be
surplus. But in June 1993, the state
committee re-transferred $50,000 to
the GELAC fund to cover unexpected
legal expenses stemming from FEC
enforcement actions.

By that ume, the Commission had
announced the July | effective date of
the new rule prohibiting the transfer
of funds from a candidate’s nonfed-
eral campaign 1o his or her federal
campaign committee or account
(11 CFR 110.3(d)). The notice
explained that committees would
have until July 31 to remove previ-
ously transferred nonfederal funds,
but the agency excepted from this
requirement any nonfederal funds
transferred for use in special elections
held before July 1. 58 FR 17967
(April 7, 1993). (Several special
elections were held between the April
announcement and the July | effec-
tive date.) This exemption, however,
was meant to apply to funds trans-
ferred before July | for use in any
type of election held before that date,
including regularly scheduled elec-
tions. The GELAC fund is therefore
permitted to retain the nonfederal
funds, assuming that they comply
with federal limits and prohibitions
and are used only in connection with
the 1988 Presidential elections.

Date Issued: August 6, 1993;
Length: 4 pages. ¢

A01993-13
Excess Campaign Funds
Donated for Scholarships

The Fowler for Senate Campaign
Committee, the 1992 campaign
committee of former Senator Wyche
Fowler, may donate its remaining
funds to establish a scholarship
program for minority students at
Oglethorpe University. The commit-
tee’s circumstances, with no remain-
ing debts, indicate that the funds to be
donated are excess campaign funds.
The law specifically permits dona-
tions of excess campaign funds to
organizations which, like the Univer-
sity, have qualified as section 170(c)
organizations under the Internal
Revenue Code. 2 U.S.C. §439a;

11 CFR 113.2(b). The donation
should be reported under the category
“other disbursements.”

Date Issued: August 6, 1993;

Length: 3 pages. ¢

AO 1993-14

Preemption of State Law’s
Registration, Reporting and
Contribution Requirements

The Federal Election Campaign
Act, which has sole authority over the
regulation of federal elections,
supersedes a state law that would
impose registration, reporting and
contribution requirements on the
federal account of the Rhode Island
Democratic State Committee and on
federal political committees making
contributions to the federal account.'
2US.C. §453.

' The Commission noted that questions
regarding the activities of third parties do
not qualify as advisory opinion requests
under 11 CFR 112.1(b). However, the
agency did not consider the party
committee’s question concerning the
application of state law to other commit-
tees as a third party request because of
the impact on future contributions to the
federal account, which would likely be
curtailed if donor commitiees had 1o
comply with state requirements.
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The party committee’s federal
account is a federally registered
committee used solely for federal
election activity. (The party also has a
nonfederal account registered with the
state.) The Rhode Island Board of
Elections recently concluded that the
federal account was subject to state
law and would therefore have to:
register and file reports with the state;
contribute to at least five Rhode
Island candidates; and accept no more
than $1,000 per year in contributions
from an individual or committee.

The Board also said that a federally
registered PAC would be subject to
the same state requirements if it made
a contribution to the party’s federal
account.

FEC regulations. which reflect
Congressional intent concerning
federal preemption of state law,
provide that federal law supersedes
state law in the areas of registration,
reporting, contributions received and
expenditures made by political
committees supporting federal
candidates. 11 CFR 108.7(b).

Federal law therefore preempts
Rhode Island law with respect to
limits on contributions to the party’s
federal account. In the absence of
nonfederal activity by the federal
account, the imposition of the state’s
registration, reporting and compulsory
contributions requirements on the
federal account would encroach upon
the Act’s authority in those areas.’
The state requirements, therefore, do
not apply to the federal account. Nor
would they apply to a political
committee solely because of its
contribution to the federal account.

Date Issued: August 13, 1993;
Length: 5 pages. +

(Opinions continued on page 10)

! However, were the federal account to
engage in nonfederal activity, the party
commiltee might be subject to state
restrictions. See AQ 1986-27.












