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Future actions on MURs will de-
pend upon the status of the enforce-
ment matter and the facts of the
specific cases:

» If the MUR is in the investigative
stage, the Commission will re-vote
on the question of reason to believe
(RTB);

= If the Commission has authorized
formal discovery, but the respondent
has not complied with the subpoena
or order, the Commission will re-
vote on authorizing the subpoena or
order;

« If the MUR investigation is com-
plete, the Commission will ratify its
prior finding of RTB:

» If the Commission has found prob-
able cause to believe, it will re-vote
on that question;

» If the Commussion is engaged in
pre-probable cause conciliation with
a respondent, it will re-vote on enter-
ing conciliation and on the last ap-
proved proposed conciliation
agreement; and

« If the Commission is engaged in
post-probable cause conciliation
with a respondent, it will re-vote on
approval of the last proposed con-
ciliation agreement.

With respect to enforcement
litigation, for each case the Commis-
sion will vote o ratify its prior actions
and to authonize the General Counsel
1o continue proceeding with the
suit, 4

FEC v. Committee of 100
Democrats

On September 30, 1993, the
District Court for the District of
Columbia granted the Commission’s
motion for summary judgment against
the Committee of 100 Democrats,
Throw the Rascals Out (a.k.a. the
Committee to Elect Fusco to Con-
gress) and Dominick A. Fusco, the
treasurer of both committees.

The court ruled that Mr. Fusco and
the commuittees had violated the terms
of two conciliation agreements related
to an FEC enforcement action (Matter

Under Review 3148). The court
ordered the defendants to comply
with the agreements, assessed $1,000
penalties against each committee and
enjoined the defendants from future
violations of the agreements.

Noting that Mr. Fusco was named
as a party to the conciliation agree-
ments and had signed them both, the
court concluded that his “status as a
party to each of the agreements
subjects him to personal liability for
their violation.” As a result, the court
held Mr. Fusco and the committees
“jointly liable™ for compliance with
the conciliation agreements and
payment of the additional penalties.

To comply with the conciliation
agreements, the Committee of 100
Democrats—and Mr. Fusco, as its
treasurer—had to register with the
Commission and file the appropriate
reports of receipts and disbursements.
Mr. Fusco and his Committee to Elect
Fusco to Congress (formerly Throw
the Rascals Out) had to pay the FEC a
$3,500 civil penalty. The court
directed the defendants to comply
with its order within 10 days. 4

Khachaturian v. FEC

The U.S. Court of Appeals for the
Fifth Circuit dismissed this case on
October 13 at the request of Jon
Khachaturian. (No. 93-3365).

Mr. Khachaturian had appealed a
district court ruling that he failed to
present a plausible constitutional
challenge to the $1,000 contribution
limit. Mr. Khachaturian had argued
that the limit, as applied to his
independent candidacy, impeded him
from raising sufficient funds to
compete effectively against the
incumbent major-party candidate. The
district court opinion was summarized
in the August 1993 Record, page 5. +
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New Litigation

Robertson v. FEC

Pat Robertson and his 1988
Presidential campaign committee,
Americans for Robertson, ask the
court to review the FEC's determina-
tion that the campaign repay almost
$300,000 in public funds to the U.S.
Treasury.' (The campaign had
received over $10 million in federal
matching funds for the 1988 Presiden-
tial primaries.) Contending that the
FEC failed to notify the campaign of
its repayment obligation within the
deadline specified in 26 U.S.C.
§9038(c). the campaign asks the
court, inter alia, whether the FEC has
the authority to seek repayment.

Michael Dukakis and Senator Paul
Simon have also challenged the
FEC’s repayment determinations with
respect to their 1988 Presidential
primary campaigns. Both candidates
raised the late-notification argument
as well? (in addition to other issues).
The Robertson campaign has asked
the court to schedule the campaign’s
case before the same panel of judges
who will hear the Simon and Dukakis
suits and on the same day as those
suits. The Commission has opposed
this motion, maintaining that the
Robertson campaign waived the late-
notification argument by failing to
raise it before the Commission in a
timely manner, as FEC regulalions
require.'

U.S. Court of Appeals for the
District of Columbia Circuit, No. 93-
1698, October 20, 1992, +

! See the November Record, page 5.
? See the August issue, page 7.
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The third witness—Elizabeth
Hedlund (Center for Responsive Poli-
tics)—stressed the importance of
expediting enforcement. She urged
the Commission to adhere strictly o
the statutory deadlines, and opposed
holding oral hearings because they
would further delay enforcement
proceedings.

The wimesses also discussed trea-
surer and candidate liability for com-
mittee violations.

In drafting the final rules, the Com-
mission will review all written com-
ments and testimony. 4

Parties Testify on Proposed
Convention Rules

On October 27, representatives
from the Republican and Democratic
national party committees testified at
a public hearing on proposed changes
to the FEC’s rules governing publicly
funded Presidential nominating con-
ventions. The proposed rules would
address the audit process, vendor
documentation, legal and accounting
expenses, civil penalties and reporting
by host committees, municipalities
and convention committees. (For a
summary of the proposed rules, see
the September 1993 Record.)

The Democrats supported some of
the Commission’s proposals, but the
Republicans opposed the entire rule-
making, claiming that it was “an un-
warranted intrusion into internal party
activities” protected by the First
Amendment, The RNC warned that
the party would challenge the rules in
court, if the Commission prescribed
them.

Both parties raised objections to
specific proposals that:

= Convention committees attach to
their reports copies of contracts with
host committees and convention
cities;

» Municipalities and government
agencies supporting convention
activities file reports with the FEC;
and

+ Convention committees obtain
signed statements from vendors
confirming that discounts are offered
according to normal business prac-
tices and do not exceed the commer-
cial benefit the vendor expects to
receive.

The DNC supported many of the
other changes the Commission has
suggested, including a proposal that
convention committees begin to file
reports earlier. The proposed rule
would require a convention commit-
tee to file its first report at the end of
the quarter during which it either
received its first payment of public
funds or began making disburse-
ments. The DNC suggested, however,
that the Commission not require con-
vention committees to register and
report until their disbursements ex-
ceed $5,000. +

Commission Revises Interim
Ex Parte Rules

On October 28, the Commuission
adopted revised interim rules on ex
parte communications that reflect
public comments and testimony, and
its own experience with the previous
rules. (Ex parte communications are
written and oral communications
made by persons outside the agency
to Commissioners or their staff con-
cerning substantive Commission
action.) The revised rules, which took
effect November 10, replace those
adopted in December 1992. (For a
summary of the previous rules, see
the January 1993 Record.)

The amended rules extend the ban
on ex parte communications regard-
ing audits and litigation to those con-
cerning public funding. (Ex parte
communications pertaining to
enforcement actions are subject to a
separate prohibition. 11 CFR 7.15 and
111.22.) Commissioners and their
staff must attempt to prevent these
communications. If, however, they do
receive a prohibited communication,
they must:
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» Advise the person making the com-
munication that it will not be consid-
ered; and

» Submit to the Designated Agency
Ethics Official a statement describ-
ing the substance and circumstances
of the communication. That submuis-
sion must occur within three busi-
ness days or prior to the agency’s
next consideration of the matter,
whichever occurs first, The state-
ment becomes part of the file related
to the pertinent audit, court case or
public funding decision.

Ex parte communications related to
rulemaking proceedings and advisory
opinions continue to be permitted, but
the recipient Commissioner or staff
member must disclose the contact
within three business days (rather than
two) or prior to the Commission’s
next consideration of the matter,
whichever occurs first. Such commu-
nications become part of the public
record.

The ex parte rules do not apply to
discussions involving the procedural
status of an open matter or to state-
ments made in a public forum.

The revised regulations include the
possibility of sanctions for violations
of the rules. In response to a written
complaint, the Designated Agency
Ethics Official would recommend to
the Commission an appropriate
action. The Commission would
consider the recommendation and
decide what action to take by a vote
of at least four Commissioners.

Only communications made to
Commuissioners and members of their
staff are governed by the revised
rules. The previous rules had applied
to both incoming and outgoing
communications, The Commission
now plans to consider an internal
agency directive to address outgoing
communications.

The Commission adopted the
revised rules on an interim basis and
may reevaluate them in light of any
written comments received. (Com-
ments were due December 10.) 58 FR
59642, November 10, 1993. +
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