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COMMISSIONERS

CQOMMISSIONER POITER APPOINTED;
COMMISSIONER THOMAS REAPPOINTED

On November 22, 1991, the U.S5. Senate
confirmed the appointment of Trevor Potter
and the reappointment of Scott E. Thomas
as members 'of the Commission for the terms
ending April 30, 1997. Mr. Thomas and Mr.
Potter were nominated by President Bush on
November 2}, Mr. Potter was sworn into
office early in January.
. Commissioner Potter assumes the seat
formerly held by Thomas J. Josefiak.
Commigsioner Josefiak did not seek reap-
pointment but agreed to serve after his
appointment expired in April 1991 (pursuant
to 2 U.8.C. §437c(a)(2)(B)) until his suc-
cessor was confirmed and reported for duty.

(continued p. 2}

COMMISSIONER JOSEFIAK
Commissioner Thomas J. Josefiak
first came to the Commission in
Januvary 1981, when he was appointed as
Special Deputy to the Secretary of the
Senate. (The Secretary of the Senate
serves as an ex-pfficlo Commissioner.)
Mr. Josefiak continued in that posi
“tion until August 1985, when President
Reagan appointed him to the Commission
for a six-year term. He was elected
FEC Chairman in 1988. Wwhen his term
expired in April 1991, he continued to
serve until Commissioner Potter took
office in Jamuary 1992.
During his tenure as Commissioner,
Mr. Josefiak’s knowledge of the law
and understanding of people helped
shape numerous Commission decisions.
Regulations, advisory opinions,
compliance matters, litigation and
audit reports all bear the signature
of his work.
FEC Commissioners and staff wish
him success in all his future
endeavors
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Commissioner Thomas, elected 1892 Vice
Chairman, has been a member of the Commis-
sion since October 1986 and served as
Chairman in 1987. He was exXecutive assisi-
ant to former Commissioner Thomas J. Harris
before succeeding him ag Commissioner.
Joining the FEC as a legal intern in 1975,
Mr. Thomas eventually became the Assistant
General Counsel for Enforcement. A native
of Wyoming, he graduated from Stanford
University and holds a J.D. degree from the
Georgetown University Law Center. He is a
member of the bars for the District of
Columbia, the U.S. Court of Appeals for the
Ninth Circuit and the U,S. Supreme Court,

Commissioner Potter was an assoclate
and then partner of the Washington, DC law
fitm of Wiley, Rein & Fielding before hie
appointment to the Commissicn. His
previous experience includes serving as
Assistant General Counsel at the Federal
Communications Commission from 1984 to 1985
and as a Department of Justice attorney
from 1982 to 1984. An Illinois native, HMr.
Potter is a graduate of Harvard College and
the University of Virginia School of Law,
He served as editor-in-chief of the Virgin-
ia Journal of International Law and was a
member of the Order of the Coif. He is
currently vice chairman of the American Bar
Association Committee on Election Law,
Adminigstrative Law Section,

1992 CHATRMAN AND VICE CHAYRMAN ELECTED

On December 19, 1991, the Commission
unanimously elected the 1992 officers:
Joan D. Aikens as FEC Chairman and Scott E,
Thomas as Vice Chairman., Mrs. Aikens, who
served as Vice Chairman in 1991, succeeds
John Warren McGarry as Chairman,

One of the original members.of the
Comnission, Chairman Aikens was first
appointed in 1975, Before joining the
agency, she was an executive with Lew
Hodges Communications, a public relaticns
firm in Valley Forge, Penasylvania. She
was also a mewber of the Pennsylvania
Republican State Committee, president of
the Pennsylvania Council of Republican
Women and on the Board of Directors of the
National Federation of Republican Women,

A native of Delaware County, Pennsyli-
vania, Mrs. Alkens has been active in a
variety of volunteer organizations. She
served 10 years as a member of the Common-
wealth Board of the Medical College of
pPennsylvania and is currently on the Board
of Directors of Ursinus College, where she
received her B.A. and an honorary Doctor of
Law dagree. She is also a member of the
Washington Host Lion’s Club and a member
and former president of Executive Women in
Government. Most recently reappeinted to
the Commission in 1589, Mrs. Aikens!'
current term explres April 30, 1995. 5he
previously served as Chairman in 1986 and
between May 1978 and May 1979.

A biography of vice Chairman Thomas

appears opposite,

800,/424-9530

Joann D, Aikensg, Chairman

Scott E. Thomas, Vice Chairman
Lee Ann Elliott

Danny L. McDomald

John Warren McGarry

Trevor Potter

Federal Election Commission, 999 E Street, MW, washington
202/219-3420

. DT 20463
202,2198-3336 {TOD)

Walter J. Stewart, Secretary of the Senate,

Ex Officio Commissicner

Dormald X. Anderson, Clerk o!:‘_' the House of

Representatives, Ex Offieio Commissioner
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FEC SEEKS COMMENTS ON PETITION
TO AMEND RULES ON TRANSFERS FROM
NONFEDERAL CAMPATIGNS

The Commission is seeking coments on a
rulemaking petition from Congressman
William M. Thomas {R-CA/20) to amend FEC
regulations on transfers from a candidate's
nonfederal campaign to his or her federal
campaign. The requlations allow such
transfers as long as the funds are not
composed of any contributions that would
violate the prohibitions or limits of the
Federal Election Campaign Act (the Act).

11 CFR 110.3{(c){6). Congressman Thomas
alleges that the requlations are ineffec-
tive because they "do not address the loop-
hole through which.,..’soft money’ {i,e.,
money that violates the Act’s limits and
prohibitions] is...spent by nonfederal
committees to raise "hard’ dollars that are
then transferred to federal committees.”

He urges the Commission to amend the requ-
lations "to ensure” that the Act is "fully
snforced to the extent that ’‘soft money’ is
not indirectly used by nonfederal commit-
tees to raige funds that will be used in
Federal races."

On December 26, 1991, the Commission
published a Notice ef Availability on the
petition in the Federal Register. Public
comments are due February 10, 1992, and
mast be submitted in writing, Congressman
Thomas's petition is available in the
Public Records Office; to order a copy call
800,,424-9530 (ask for Public Records) or
202,219-4140.

FEC DECLINES COMMON CAUSE PETITION ON USE
OF CORPCRATE AIRPLANES

On December $, 1991, the Commission
decided not to open a rulemaking concerning
candidate payments for use of corporate
aircraft. Common Cause had requested such
a change in a rulemaking petition filed on
July 25, 1991.

Common Cause Petition

Under the current rules at 11 CFR
114.9{e}, when a candidate committee uses
an airplane owned or leased by a corpora-
tion or laber organization, the committee
muist pay the organization in advance of the
trip at the appropriate rate: Either the
first class airfare or, if the trip is to a
location not serviced by commercial air-
lines, the usual charter rate. Common
Cause argued that the first class payment

rate is lower than the organization's
actual coste in providing transportation
and thus propesed amending the rules to
require, in all cases, payment "at the same
price it would cost to charter similar
alrcraft."

The Commission published a notice
seeking comments on the petition on August
21, 1991 (56 FR 41496) and received two
comments in support of the Common Cause
proposal, two against, and two neutral
comments from government agencies.

Comnigsion Pecision

After considering the proposal and the
comments, the Commission decided not to
initiate a rulemaking. The agency ex-—
plained its reasons in a Federal Register
notice published December 11, 1991 (56 FR
64566),

The agency pointed ocut that Common
Cause did not present any evidence of
specific instances in which the current
requlations have permitted corporations to
provide travel services of greater value
than the payment received.

Common Cause had claimed that the cur-
rent regulations result in "corporations
providing special treatment and financial
benefits for Members of Congress and candi-
dates and opening the door for special
access for corporations." However, in the
Commission’s view, if this were actually a
problem, charging campaigns the charter
rate would not resolve it. The solution
would he a complete ban on the campaign usge
of corporate airplanes.

The Commission considered such a ban,
and a vniform application of the charter
rate standard, before adopting the current
rule in 1977. Since the approach in the
current rule has proved to be practical and
readily enforceable, the agency concluded
that it does not warrant revision,

The agency also pointed out that the
payment rate at section 114.9(e) is consis-
tent with rates used by the House of Repre-
sentatives’ Committee on Standacds of Offi-
cial Conduct and by the General Services
Administration.
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AINISORY OPINION REQUESTS

Recent requests for advisory opinions
(AORs) are listed below. The full text of
each AOR is available for review and com-
ment in the FEC’'s Public Records Office.

BOR 1991-36

Corporation’s payment of travel expenses of
PAC representative to attend political
party fundraiser. (Date Made Public:
November 26, 1991; Length: & pages)

1991-37

PAC’s payment for use of incorporated
firm's facilities and employee services.
{Date Made Public: November 26, 1991;

Length: 6 pages)

AOR 1991-38

Transfer of embezzlement restitution pay-
ments from Senator’s 1988 campaign to 1994
campaign. (Date Made Fublic: December 2,
1991; Length: 4 pages)

ADR 1991-39

Obligation to refund contributions
allegedly made in names of others. (Date
Made Public: December 6, 1991; Length: 8
pages) : :

AOR 199140

Use of President’s name in special project
of joint fundraising committee created by

patty’s national House and Senate campaign
committees. (Date Made Public: December

12, 1991; Length: 12 pages) -

ADVISORY OPINICH SUMMARIES
BD 1991-29: Contributions Received and
Made by Corporation’s Employee
Pledge Program

Contributions to the Sundstrand Corporation
Good Government Pledge Proqram (the Pledge
Program or the PAC), a separate segregated
fund, are kept in "individual accounts"

set up in the names of executive and
administrative employees but maintained in
the PAC account. Employee contributions
deposited in these "accounts" are
considered contributions to the PAC. The
funds are subsequently disbursed by the PAC
to candidates designated by the employses.
Employee—-designated contributions to
candidates must be reported as earmarked
contributions from the employees, with the
PAC acting as the conduit. Although the

Commission was unable to agree whether the
PAC exercises "direction or control" over
the choice of recipient candidates, the PAC
informed the agency that it treats
employee-designated contributions as
subject to its own limit.

structure of the Pledge Program

Sundstrand Corporation solicits
restricted class employees to make contri-
butions through the Pledge Program. Each
participating employee contributes to an
"individual account" established in his or
her name, These "individual accounts" are
actually bookkeeping accounts maintained in
the PAC's bank account, The employee
decides how the funds in his or her
"account” should be spent. An Advisory
Board, appointed by Sundstrand management,
recommends support of selected candidates
and political committees in letters sent to
participating employees; employees, how-
ever, may choose to support other candi- -
dates and committees.

An employee authorizes the PAC to make
a contribution to a designated recipient by
signing a form reguesting that a check for
a specific amount be contributed to a can-
didate or committee. The PAC then draws

the check and transmits it to the recipient

along with a letter stating that the check
represents a contribution from the employ-
ee. BAs as another way of contributing, the
employee may request a refund from his or
her "account" and then make a direct
contribution to the chosen recipient. An.
employvee may also obtain a refund for any
other reascn, at his or her discretion. - -

Pledge Program as Separate Seqregated Fund

The Pledge Program operates as a sepa-
rate segregated fund (SSF). It 1s regis-.
tered as such and, in most respects,
functions as a conventional SSF: It was
established by a corporation and it soli-
cits the restricted class for contributions
to be used for federal election purposes.:
2 U.5.C, §441b(b}{2}(C). Although the
intent to give employees contrel over their
contributions does resemble an "employee
participation plan" described at 11 CFR
114.11, the PAC does not meet the qualify-
ing criteria for that type of plan.

Reporting Contributions to the
Pledge Program :
Funds sclicited for federal election :
purposes and received by an SSF are con-
sidered reportable contributions to the
SSF. 2 U.S.C. §§431(8){a)(i) and 434(bh)},
Therefore, the Pledge Program must report
all receipts from participating employees:
as contributions to the PAC at the time
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they are donated, regardless of how the
funds are eventually designated.

Contributions Treated as Earmarked
Contributions

Deferred Eammarking, A conduit for an
earmarked contributionl/ is not usually
viewed as itself receiving the contribution
and would not generally report the ear-
marked contribution as a contribution to
itself (counting against the individual’s
limit for the conduit). This, however, was
the case in AO 1981-21, which discussed a
"deferred earmarking” program similar to
the Pledge Program. In that opinion,
employees contributed to "individual
accoumnts"” maintained in an SSF’'s account;
contributions to candidates from these
"accounts" required prior approval by means
of employees’ signatures on a release form.
The Commission similarly concluded that
receipts in the individual accounts were
reportable as contributions to the ssF.
Furthermore, the Commission viewed
employee—designated contributions to
candidates as "earmarked contributiong"
made by the employees through the conduit
55F. Contributions to the SSF were not
earmarked at the time they were made but,
like contributions to the Pledge Program,
were subsequently earmarked by employees.

Birection or Control. Earmarked
contributions count against the original
contributor’s limit for the designated
candidate bhut do not additionally count
against the conduit's limit unless the
conduit exercises "direction or control
over the choice of recipient candidate.®
11 crrR 110.6(d){2). The Commission could
not reach a majority decision as to whether
the "direction or control” standard applied
to the Pledge Program in the circumstances
presented in the advisory opinion request.
The Commission noted, however, that the PAC
treats contributions made to candidates as
contributions subject to its own limits.

Reporting. Because employee-designated
contributions are considered earmarked, the
PAC must follow the special reporting
requirements for earmarked contriputions
under 1l CFR 110.6{c). Each reporting
period during which the PAC receives
candidate designations from employees, the
PAC must report informaticn on each

lContributions designated for a particular
candidate and transmitted through a conduit
ate earmatked contributions. 2 U.s.cC.
§44lala)({8); 11 CFR 110.6(b)(1).

earmarked contribution. The information
must also be reported to each recipient
authorized committee when the contribution
is forwarded.l2/

If an earmarked contribution ig not
also considered a contribution from the
PAC, the PAC would report a refund of the
same amount to the employee as of the sane
date it reports the receipt of the
earmarked contribution., If the earmarked
contribution is considered a contribution
from the PAC, as the advisory opinion
request suggested, PAC would report the
disbursement of the earmarked contribution
as attributable to both itself and the
employee. See 11 CFR 110.6{d)(2).

Refunds of Employee Contributions

When an employee requests the return of
funds previously contributed in order to
make direct contributions to candidates or
for any other reason, the PAC must report
the refund on Schedule B,

Contributions Made Directly by the paC

The PAC may, if it wishes, operate in
such a manner whereby contributions to
candidates are considered made directly by
the PAC itself (rather than earmarked) yet
still encourage employee participation in
the cheice of candidates to be supported.
FEC regulations allow complete control of a
separate segreqated fund to reside with the
corporation. 11 CFR 114.5(d). The method
by which recipients of SSF contributions
are selected is an internal management and
policy matter. For example, a corporation
may use a "donor selection" approach that
permits PAC "members” to choose the candi-
date recipients for PAC contributions {as
distinct from earmarking by individual
contributors, as indicated in the facts
presented by the Pledge Program). 11 CFR
114.5(c) (1) (iii}.

Vice Chairman Joan D. Aikens and
Commissioner Lee Ann Elliott filed a joint-
concurring opinion; Commissioner Thomas J.
Josefiak also filed a concurring opinicn,
{Date Issued: December 3, 1991; Length:

9 pages plus ll-page concurring opinions.)
(Advisory Opinions cantinued)

The PAC must report the name and address
of each contributor and, for each earmarked
contribution in excess of $200, the
contributor's occupation and etployer; the
amount of the contribution, the date the
PAMC received it and the name of the
intended recipient; and the date the
contributien was forwarded to the intended
recipient. 11 CFR 110.6{c){1)(iv),
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AD 1991-33: Allocation of Expenses when
Party Comwittee Administers
Primary Election
Under Texas law, Democratic and Republican
state and county executive committees
administer primary elections {including
runoffs). Payments for this activity,
generally macde from a separate account, are
not subject to federal monfederal alloca—
tion under 11 CFR 106.5(a){2) and are not
reportable under FEC rules. Although a
portion of a committee’s day-to-day
administrative expenses may be attributed
as primary administration activity and be
paid from the nonfederal account, enly the
remaining portion must be allocated between
the federal and nonfederal accounts.

Background :
The Texas party executive committees
receive state funds, ballot access fees and

privately raised donations to pay the costs’

of administering primary elections. State
law requires a committee to deposit these
funds into a separate account used solely
to pay for expenses directly related to
election administration activity. State
law also permits a committee to attribmte a
reasonable portion of its administrative
expenses (i.e., office overhead and staff
costs) as primary administration expenses,

Application of FEC Allocation Fules

Under FEC rules, party committees must
allocate certain types of disbursements
between thelir federal and nonfederal
accounts. Allocable expenses include
administrative costs and other expenges
which promote the party or enable it to
function and influence elections. 11 CFR
106.5(a){2). Activities to operate a
primary election—-e.q., providing for the
mechanics of ballot access f£iling, pro-
curing voting equipment and paying voting
persornel--do not involve the kinds of
expenses that are allocable under FEC
rules. Expenses wholly related to the
administration of a primary election are
therefore not allocable. With respect to
administrative expenses incurred partly for
primary administration and partly for other
party operationg, a committee must first
determine what share is attributable to
primary administration and then allocate
the remaining portion between the federal
and nonfederal ‘accounts according to FeEC
regulations. S

As represented in the advisory opinion
request, a committee will pay primary
administration expenses either from the
primary account set up under state law or
from the nonfederal account, as opposed to
. using the federal account or a separate

allocation account.l/ The nonfederal
account will pay that portion of day-to-day
administrative expenses attributable to
primary administration activity and will
receive reimbursement from the primary
account. This use of the nonfederal
account is permissible as long as primary
administration expenses are not included
when allocating expenses between the
federal and nonfederal accounts. Under
these arrangements, payments for primary
administration are not reportable under FEC
rules. (Date Issued: November 13, 1991;
Length: 5 pages) '

AD 1991-34: Committee Sale of

Access to Voter Data Bage as

Ongoing Venture
Unless deposited in a nonfederal account,
proceeds received by the West Virginia
Republican State Committee from its
proposed venture-—-selling access to a
leased data base of registered voters—
would be considered contributions, subject
to federal limits and prohibitions,

The Committee recently leased a data
base of all west Virginia registered voters
for use in the Committee’s fundraising and
candidate-support direct mail program. The
Committee also purchased a computer gystem
to run the data base. During off-election
years, the Comittee wishes to sub-lease
the data bage to various entities, in-
cluding corporations. (Because, under a
contract agreement, the Committee is not
permitted to transmit the data base elec-
tronically to customers, it plans instead
to package the data on lists, labels and
the like.) The proceeds would be used as
an offset to operating expenditures related
to the computer operation.

The Commlssion generally views the sale
of committee assets as a fundraising activ-
ity resulting in contributions from the
purchasers. See AOs 1990-3, 1989-4, 1988-
12 and 1983-2. Exceptions to this general
rule apply to isclated sales of assets that
have been purchased or developed for the
committee’s particular use (rvather than for
sale to others as fundraising items) and:
that have an ascertainable market value,
See AOs 1989-4 (mailing lists and computer

1('.‘orrlrru'.t‘.t’.f-)t-na: with separate fedaral and
nonfederal accounts may use either the
federal account or an allocation account to
pay allacated expenses. See 11 CFR -
106.5(g){1). Although not proposed by the
requesters, an allocation account may not
be used to pay primary administration
expenses.
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hardware}, 1986-14 (campaign van), 1981-53
(mailing list) and 1979-24 {yard sign
stakes and office equipment).

The Committee’s activity does not qual-
ify as an exception because the Committee
proposes to engage in an ongoing enter-—
prise, rather than an isolated transaction,
in order to raise funds to maintain the
computer system during a nonelection year.
This proposal is similar to the situation
in Advisory Qpinion 1983-2, where the
Commission concluded that a candidate
committee’s sale of computer services on an
ongoing basis was simply a way of raising
contributions to retire debts. Like the
committee in AC 1983-2, the West Virglnia
Cormittee’s activity would result in
contributions subject to federal prohibi-
tions, limits and disclosure reguirements.
For example, the Committee's proposed sale
of data base access to a corporation would
result in a prchibited contribution.

To avoid federal contribution restric-
tions, the Committee would have to deposit
the funds in a nonfederal account that
would not be used for federal election
purposes or for payment of the federal
ghare of administrative and fundraising
coste. See 11 CFR 102.5(a)(l) and RO
1986-40. The Commission expressed ne
opinicn on the possible application of West
Virginia law or tax laws to the proposed
activity, as those issues are cutside its
jurisdiction. (Date Issued: December 6,
1991; Length: 4 pages)

FEDERAL ELECTION COMMISSION

FEC v. AFSCME-PQ

On October 31, 1991, the U.S. District
Court for the District of Columbia assessed
a $2,000 civil penalty against the American
Federation of State, County and Municipal
Employees-P,E.QO.P.L.E., Qualified (AFSCME-
P}, the separate segregated fund of AFSCHE
and the fund's treasurer for vieclating
reporting provisions of the Federal Elec-
tion Campaign Act (FECA). The court, how
ever, did not grant the FEC’S request to
issue a permanent injunction against the
defendants. Civil Action No. 8B8-3208,

The court addressed the merits of the
case on July 10, 1990, when it ruled that
defendants failed to disclese in-kind con-
tributions in a timely manner, Instead of
disclosing the contribution in the reports
covering the period when the contributions
were actually made (i.e., when the services

Volume 18, Number 1

were provided to candidates), AFSME-PQ had
incorrectly disclosed them some months
afterwards, when it paid the bills for the
services, :

In its October 1991 ruling on the
penalty, the court observed that, although
there was no bad faith by the defendants,
"there is always harm to the public when
the FECA is violated.” Considering the
maximum penalty of $10,000 inappropriate
here, the court said a $2,000 penalty would
gerve the public’s interegt "by punishing a
violation of the plain language of the
statute." The court declined, however, to
permanently enjoin defendants from future
viclations of 2 U.S.C. §434(b}. The court
pointed out that defendants cured the
violation and have since complied with the
reporting provision. Because "there has
been no showing of a reasonable likelihood
that the defendants will commit future
violations," the court decided the public
interest would not be substantially
advanced by an injunction.

FEC v. NRA POLITICAL VICTORY FUND

In a NMovember 15, 1991, order, modified
on December 11, the U.8. District Court for
the District of Columbia found that a
$415,745 payment made by the National Rifle
Association—Institute For Legislative
Action (ILA) to NBRA's separate segregated
fund was a corporate contribution in
violation of 2 U.s,C. §441b(a). {The IIA
is a component of NRA, a nonprofit
corporation.) Civil Action No. 90-3090.
The court ordered defendants ILA, the WRA
Political Victory Fund (the separate
segregated fund) and the Fund’s treasurer
to pay a $40,000 civil penalty. The court
also ordered defendants to comply with
11 CFR 114.5(b){3) in future transactions.
Under that requlation, a corporation may
reimburse its separate segregated fund
(SSF) for expenses that the corporation
could lawfully have paid as an administra-
tive or solicitation expense, but the
reimbursement must be made no later than 30
days after the S5F’s payment.

Defendants filed a notice of appeal on
November 21, 1991,

Application of Section 114.5(b)(3)

The payment at issue originated from
transactions that took place in March and
July 1988, when ILA paid for two solicita-
tion mailings. The Fund reimbursed ILA
$415,745, the full cost of the mailings, on
August 1. ILA returned that amount to the
Fund on October 20—81 days after the

(continued)
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August payment. Because this reimbursement
was made after the 30-day period specified
in section 114.5(b)(3), the court found
that the Qctober 20 payment was not a
permissible reimbursement of solicitation
expenses, as defendants had argued, but was
ingtead an illegal corporate contribution
to the Fund. The court cbserved that the
October 20 payment was not used to pay for
the golicitation material purchased in
March and July. By defendants’ own
account, the money was returned to the Fund
to bolster its budget for campaign
activities related to the 1988 elections.

Application of MCFL

The court also rejected defendants’
argument that the October 20 payment was
permissible under the Supreme Court's
decision in FEC v. Massachusetts Citizens
for Life, Inc. (MCFL), 479 U.5, 238 (1986).
MCFL permitted a nonprofit corporation to
make independent expenditures if, among
other conditions, the corporation had a
policy of not accepting donations from
business corporations and labor unions.
The district court found MCFL inapplicable
here because the ILA does receive corporate
donations.

Constitutional Status of FEC

Defendants also argued that the FEC
lacked authority to bring suit because the
FEC is a constitutiocnally flawed agency.
They first claimed that the appointment of
Commission members impermissibly restricts
the appointment power granted the President
under Article II because, under the rederal
Election Campaign Act, the President is
prevented from appointing more than three
Commissioners from the same political
party. Defendants further claimed that,
because the President camnot control or
remove Commissioners, the execution of the
law does not rest with the President, an
infringement of the sole executive power
vested in the President under Article II.
The court, however, ruled that the defend-
ants did not have standing to raise these
claims: "{D]efendants have raised an issue
that bears on the rights of a third party,
namely the President, and not on their own
legal interests."

bDefendants also argued that the
statute’s designation of the Clerk of the
House and the Secretary of the Senate as
nonvoting Cammission members violated the
separation of powers. Finding no showing
that the nonvoting members participated in
any decisions involving the present case,
the court said that there was "no need to
concern itself" with this argument.

FEC Requests Change in Civil Penalty

In its original order of November 15,
the court had imposed a civil penalty in
the amount of the FEC’s total costs in
investigating and prosecuting the
violation, the amount to be calculated by
the FEC.

On December 2, the FEC filed a motion
asking the court to amend the civil penalty
s0 that it reflected the amount necessary
to deter similar violations rather than the
costs of the agency's enforcement efforts,
which the FEC viewed as unrelated to the
violation at issue. The FEC also noted
that such a penalty would be time consuming
and burdensome to calculate.

In an anended opinion issued on Decem—
ber 10, the court ordered defendants to pay
a $40,000 penalty. In imposing that
amount, the court considered the defen-
dants’ bad faith, the injury to the public,
the defendants’ ability to pay and the need
to vindicate the FEC’s authority. The
court concluded: "Because of the deliber-
ate nature of defendants’ actions, the
Court must impose a substantial penalty in
order to deter them from repeating this
violation." The court added that defend-
ants could have accomplished their obijec-
tive legitimately if they had used proper
fisecal planning.

NEW LITIGATICN

Akins v. FEC .

James E. Akine and five other
individuals ask the court to: Declare that
the FEC's failure to act on their complaint
within 120 days is contrary to law pursuant
to 2 U.8.C. §437g(a}(B}(C); and order the
agency to conform within 30 days.

Plaintiffs claim that they filed a
complaint with the Commission on January
12, 1989. BAmong other allegations, the
complaint alleges that the American Israel
Public Affairs Committee (AIPAC) violated
the Federal Election Campaign Act by fail-
ing to register as a political committee
and by using corporate funds to make pro-
hibited contributions and expenditures in
support of candidates. Plaintiffs contend
that the FEC has failed to take any action
relative to the ATPAC allegations, although
the 120-day period expired on May 12, 1983.

U.S. District Court for the District of
Columbia, Civil Action No. 91-2831, Novem-
ber 4, 1991,
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Common Cauge v. FEC (91-2914)

Common Cause asks the court to:

o Declare that the FEC's dismissal of an
administrative complaint filed by Common
Cause was arbitrary, capricious, an abuse
of discretion and contrary to law.

o0 Order the FEC to conform with the court’'s
decision within 30 days; and

o hward costs and attorneys’ fees to Common
Cause.

Plaintiff claims that the Commission
should have determined that NRSC violated
the contribution limits amd reporting
provisions of the law, as alleged in the
complaint.

The complaint arose from a 1990 fund-
raising program. In spring and summer of
that year, two joint fundraising committees
{the "Inner Circle Committees”) used the
NRSC’'s "Inner Circle" contributor list to
conduct a mass mailing that solicited
contributions on behalf of the NRSC and
Republican Senate candidates. Contributors
sent their checks to the Inner Circle
Committee conducting the fundraiser; that
Committee then forwarded net proceeds to
each participant, based on the joint fund-
ralising allocation formula: NRSC received
1 percent of net proceeds; the remaining
proceeds were allocated, in varying
percentages, to campaigns of Republican
Senate candidates rumming in 1990, 1992 or
1994.

In its suit {(as in its administrative
complaint}, plaintiff Common Cause claims
that the Inner Circle fundraising effort
resulted in contributions from NRSC to the
participating Republican Senatorial candi-
dates—contributions that NRSC failed to
report and that exceeded the contribution
limits for 24 candidates by over %1.4
million. According to Common Cause, the
1990 program was a mirror image of a 1986
NRSC fundraising program that was found
illegal by the courts.l/

To support its claims, Common Cause
makes the following allegations:

1. By virtue of being controlled by NRSC,
the Inner Circle Committees were affili-
ated with NRSC and therefore operated
under the same contribution and expendi-
ture limits.

2, The Inner Circle program "could not
properly be considered joint

1Commnn Cauge v, FEC, 729 F. Supp. 148
(D.D.C. 18907, aff’d mem., 923 F.2d 200
(D.C. Cir. 1990); FEC v. NRSC. 761 F. Supp.
813 (D.D.C. 1991), appeal filed, No. 91-
B176 (D.C. Cir.).
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fundraising"; therefore, the joint
fundraising regqulations did not apply.2/

3. Because donors did not earmark their
contributions to specific candidates,
the contributions represented contribu--
tions made to NRSC, and contributions to
the candidates represented contributions
from NRSC.

4, Alternatively, the contributions were
earmarked and, because they were within
NRSC’s direction and control, they
counted against NRSC’s limits for the
recipient candidates.

U.5. District Court for the District of

Columbia, Civil Action No. 91-2914,

Novenber 12, 1991.

~ PUBLICATIONS

NEW EDITION OF COURT CASE ABSTRACTS

The FEC recently published the ninth
edition of Selected Court Case Abstracts, a
compilation of court cases pertaining to
federal campaign finance laws. Virtually
all the summaries first appeared in the
Record; the new edition is current through
the December 1990 issue.

Free copies may be ordered from the
FEC's Information Division, Call 800,/424-
9530 or 202/219-3420.

The publication contains summaries of
significant Supreme Court and appeals court
cases concerning the Federal Election Cam-
paign Act, FEC regulations and enforcement
actions, including: Buckley v. Valeo, FEC
v, National Right to Work Committee, Cali-
fornia Medical Assocation v. FEC and FEC v.
Massachusetts Citizens for Life, Inc, Re-—
cent district court decisions are also sum-
marized. The volume additionally contains
cases that did not directly involve the
FEC, such as First National Bank of Boston
v. Bellotti and Galliano v. U.S., Postal
Service. Legal citations are provided for
most cases. Name and subject indexes make
the volume a useful research tool.

2Me joint fundraising rules at 11 CEFR
102.17 specify that, for purposes of the
contribution limits and reporting require-
ments, the allocated portion of each con-
tribution received by a participating
committee is treated as though the donor
had directly made the contribution to the
committee.
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REPORTS DUE IN 1952

This article on filing requirements for
election year 1992 is supplemented by the
reporting tables that follow.

It is the responsibility of the commit-
tee treasurer to file reguired reports on

time. To assist treasurers, the Commission
sends committees FEC reporting forms and
notices of upcoming reporting deadlines.

For further information on reporting or
to order extra reporting forms, call the
FEC: 800/424-9530 or 202,/219-3420,

All Comittees:
1991 Activity

All committees must file a 1991 year-
end report due Janvary 31, 1992,

Year-End Reports Covering

Anthorized Committees of Candidates

1992 House and Senate Candidates.
Authorized committees of 1992 House and
Senate candidates file the following
reports:

o Quarterly reports;l/

o A pre-primary report;2/

o Pre- and post-general election reports
(if the candidate participates in the
general election); and

o 48-hour notices on contributions received
shortly before each election in which the
candidate participates {see article on
page 18). 11 CFR 104.5{a)}(1l) and {f}.

NOTE: Committees are required to file
election reports and 48-hour notices even
if the candidate is unopposed in the elec-
tion. Moreover, these reporting require-
ments still apply even if a primary or
general election is not held because the
candidate is wnopposed or received a
majority of votes in the previous election,
However, a primary electicn that is not
held because the candidate was nominated by

1the that an autherized committee of a
1992 candidate mst file on a quarterly
basis in 1992 even if the candidate with-
draws before participating in the primary.
However, such a committee would not have to
file a pre-primary report (or other elec-
tion reports) unless the candidate’s name
remained on the ballot.

%5 pre-convention report is required only
if the convention has authority to nomin-
ate. See 11 CFR 100.2(e).

10

a caucus or convention is not considered a
separate election for reporting purposes
{and for purposes of the centribution
limits)., See 11 CFR 110.1(3j).

Other House and Senate Candidates.
Committees authorized by House and Senate -
candidates not rumning in 1992 elections
file on a semiannual basis. 11 CFR
104.5(a)(2).

1992 Presidential Candidates., Autho—
rized committees of 1992 Presidential
candidates file on a monthly or quarterly
basis:

o Campaigns that have received contribu-
tions or made expenditures aggregating
$100,000 or that anticipate this level of
activity file on a monthly basis. If the
candidate runs in the general election,
the campaign must file pre- and post-
general election reports in lieu of the
monthly reports due in November and
December,

o Campaigns with financial activity under
5100,000 file the following reports:
quarterly reports; pre-primary reports
for those primary elections in which the
candidate seeks election; and pre- and
post—general election reports if the
candidate participates in the general
election. 11 CFR 104.5{b)(1); see also
104.5{a)(1}.

Other Pregidential Candidates. Presi-
dential committees retiring debts from
previous campaigns may file on either a
monthly or a quarterly schedule. 11 CFR
104.5(b)(2). A Presidential committee
wishing to change its filing schedule
should notify the Commission in writing.

PACs and Party Committees

PACs (separate segregated funds and
noncornected committees) and party comruit-
tees that filed on a semiannual basis
during 1991 now file on a gquarterly basis.
Monthly filers continue on the monthly
schedule., PACs and party committees may,
however, change their filing schedule, as
explained later in this section.

Note that all PACs, whichever schedule
they follow, are subject to the 24-hour
filing requirement for last-minute
independent expenditures {also explained
later.)

Quarterly Filers. A PAC or party com-
mittee that files on a quarterly basis must
additionally file a post-general election
report. 11 CFR 104.5(c)(1)(i) and (1ii).
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Quarterly filers may also have to file
pre-convention, pre-primary, pre-runoff and
_pre-general election reports. The require-
ment to file a pre-election report is
triggered if the committee makes a contri-
bution or expenditure in connection with
the election during the applicable report-
ing period. 11 CFR 104.5{c}{1)(ii). A
reporting period begins the day after the
close of books for the last report filed
and continues through the close of books
for the pre-election report.

For example, a PAC or party committee’s
last report filed was the third quarter
report that covered activity through
September 30 (the close—of-bocks date).

The committee makes a contribution on
October 12 to a candidate’s general elec-
tion campaign. The committee must there-
fore file a pre-general election report,
which covers activity between October 1 and
October 14.

Note that, although the FEC sends
committees notices of upcoming reporting
deadlines for quarterly reports and general
election reports, the agency does not. send
PACg and party committees pre-election
reporting notices for Congressional or
Presidential conventions, primaries or run-
offs.

Monthly Filers. Unlike quarterly
filers, PACs and party committees filing on
a monthly basis do not file pre-election
reports for conventions, primaries or run—
off elections. They must, however, file
pre- and post—general election reports,
which are filed in lieu of monthly reports
filed in November ard December. 11 CFR
104.5(c)(3).

Changing the Filing Schedule. PACs and
party committees filing on a quarterly
schedule may change to a monthly schedule
in order to avoid having to file pre-
convention, pre-primary and pre-runoff
reports, The committee must first notify
the Commission in writing. The notifica-
tion should accompany a report filed under
the comuittee's current reporting schedule.
A committee may change its filing frequency
aonly once a year, 11 CFR 104.5(c).

24-Hour Reports on Independent Expendi-
tures. Any PAC (including a monthly filer)
that makes independent expenditures in
connection with any election (convention,
primary, runoff, general) may have to file
a 24-hour report. This report is required

when a committee makes independent expendi-

tures aggregating $1,000 or more after the
20th day, but more than 24 hours, before

1]

the day of the election. The report must
be filed within 24 hours after the expendi-
ture is made. For more information on the
24-hour reporting requirement, see 11 CFR
104.4(b} and {c) and 104.5(g). See also
"where to Pile" (below) for special filing
requirements.,

where to File

Committee treasurers must file FEC
reports with the appropriate federal and
state filing offices. Please note that:

o The addresses for the federal offices
(FEC, Clerk of the House and Secretary of
the Senate)} appear in the instructions to
the Detailed Summary Page of FEC Forms 3
and 3X. : :

o A list of state filing offices is avail-
able from the Commission.

House and Senate Candidate Comaittees.
Principal campaign committees file with the.
Clerk of the House or the Secretary of the
Senate, as appropriate.. 11 CFR 105.1 and
105.2,

The principal campaign committee must
also file a copy of every report and state-
ment {including 48-hour notices) with the
filing office of the state in which the
candidate seeks election. 2 U.S.C.
§439{a)(2)(B).

Presidential Candidate Committees.
Principal campaign committees of Presiden-
tial candidates file with the FEC. 11 CFR
195.3, ‘

The principal campaign committee must
also file a copy of each report and state-
ment with the filing office of each state
in which the committee makes expenditures,
11 CFR 108.2,

Candidate Compittees with More than One
Authorized Committee. If a campaign
includes more than one authorized commit-
tee, the principal campaign committee
files, with its own report, the reports
prepared by the other authorized committees
as well as a consolidated report (FEC Form
3Z or page 5 of FEC Form 3P, as appropri-—
ate). 11 CFR 104.3({f).

PACs and Party Committees. Generally
PACs and party committees file with the
FEC, There are, however, exceptions:

o Committees supporting only House candi-
dates file with the Clerk of the House;

o Committees supporting only Senate
candidates file with the Secretary of the
Senate;

{continued)
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o PACs file 24-hour notices disclosing
independent expenditures on behalf of
House or Senate candidates with the Clerk
of the House or the Secretary of the
Senate, as appropriate. (Twenty-four
hour notices disclosing independent
expenditures on behalf of Presidential
candidates are filed with the FEC.)

11 CFR 104.4(c) and 104.5(qg).

PACs and party committees must also
file a copy of each statement and report
with the appropriate state filing office:

o Committees making contributions or
expenditures in connection with House and
Senate candidates file in the state in
which the candidate seeks election. The
comnitiee is required to file only that
portion of the report applicable to the

" candidate (e.g., the Form 3 Detailed
Summary Page and the schedule showing the
contribution or expenditure). 2 U.5.C.
§439(a}(2)(B); 11 CFR 108.13.

o Committees making contributions or
expenditures in connection with Presiden-
tial candidates file in the states in
vwhich the Presidential committee and the
donor committee have their headquarters.

. 11 CFR 108.4.

o Committees making independent expendi-
tures on behalf of Presidential candi-
dates (including these disclosed in 24-
hour notices) file in the state in which
the expenditure is made. 11 CFR
104.4(c)(1), 104.5(g) and 108.2.

REPORTING 'TABLES

1991 YEAR-END REPORT

NOTE: All committees file this report,

Report Period Covered Filing Date1

Year-End Closing Date Janvary 31,
of Last Report 1992
Through 12/31/91

1

Reports sent by registered or certified
mail must be postmarked by the filing date
(except in the case of the pre-general
election report; see footnote 2). Reports
sent by other means must be received by the
filing date. 11 CFR 104.5{e).

12

1992 MONTHLY REPORTS

Report Period Covered Filing Datel
January Jamiary 1-31 February 20
February February 1-29 March 20
March March 1-31 April 20
April April 1-30 May 20

May May 1-31 Junte 20

June June 1-30 July 20

July July 1-31 August 20
August August 1-31 September 20
September 2 September 1-30 Qctober 20
Pre-General® Oct, 1-Qct. 14 October 22
Post—General Oct. 15- Nov. 23 December 3
Year-End Nov. 24-Dec., 31 Jan., 31, ’'93
1992 QUARTERLY REPORTS

Report Close of Books Filing Date1
1st Quarter March 31 April 15

2nd Quarter June 30 July 15

3rd Quarter Septenbar 30 October 15
Year-End December 31 Jan, 31, 93
FRE- AND POST-ELECTION REPORTS FOR
NOVEMBER 3 GENERAL ELECTION

Report Close of Books Filing nate1
Pre-Genera.l2 October 14 October 22
Post-General November 23 December 3

1Reports gsent by registered or certified
mail must be pestmarked by the filing date
(except in the case of the pre-general
election report; see footnote 2). Reports
sent by other means must be received by the
filing date., 11 CFR 104.5(e).

21¢ sent by registered or certified mail,
the pre-general nust be postmarked by
October 19.
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GUIDE TO 1992 REPORTING

(All committees must also file a 1991 year-end report due 1/31/92.)

Required Reports

Semi— Quar- Pre— q| FPre- Post-
Type of Filer anmual terly Monthly | Primary™ | General | General
House and Senate Campaigns v v v v
of 1992 Candidates required only if candidate
runs in election
Other House and Senate v
Campaigns
1992 Presidential Campaigns v s 4
Anticipating Activity of required only if
$100,000 or above candidate runs in
) election; filed in
lieu of Nov. &
Dec. mo. reports
1992 Presidential Campaigns v v v v
With Activity Less Than required only if candidate
$100,000 Tuns in election
Other Presidential Campaign52 —or—
PACs and Party Committees 4 v v
Filing Monthly in lieu of Nov. &
Dec. mo. reports
PACs and Party .Committees v v v v
Filing Quarterly required only if required
committee makes regard-
‘contributions or less of
expenditures in activity
connection with
election during4
report period

(Reporting Tables continued)

lCategory also includes pre—convention and pre—-runoff reports.

2Presidentia1 committees in this category that wish to change their filing frequency during
1992 should notify the Commission in writing,

3pncs and party committees that filed on a semiannual basis in 1991 file on a quarterly
basis in 1992. To avoid the need to file pre-primary and pre-runoff reports, these
committees may change to monthly filing if they first notify the Commigsion in writing.
Committees may change filing frequency only once a year. 11 CFR 104.5(c).

4& reporting period begins with the close of the last report filed and ends with the closing
date for the applicable report.

13
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PRE-ELECTION REPORTING DATES FOR

1992 BOUSE AND SENATE PRIMARY AND RINOFF ELECTIONS

. 1, Beg.scert. 2/
State or Territory Election Day Close of Booksa/ Mailing Dat Filing Date-
*Alabama June 2 May 13 ‘May 18 May 21

Runoff June 30 June 10 June 15 June 18
*alaska oot —hugust28 August B 19 August 10 2 August 137-)
American Samoa>  November 3 October 14 Gotober 19, October 22

Runoff November 17 October 28 November 5- November 5
*Arizona September 8 August 19 August 24 August 27
*Arkansas May 26 May 6 May 11 May 14

Runoff June -9 May 20 May 285/ May 28
*California June 2 May 13 May 18 May 21
*Colorado August 11 July 22 July 27 . July 30
+Connecticut>’ September 15 August 26 August 31 Septenber 3
Delaware September 12 August 23 August 28 August 31
Dist. of Columbia May b5 April 15 April 20 Rpril 23
*Florida September 1 August 12 August 17 Auqust 20 ‘

Runoff et l Septenber—29— September .5 | |{ September 14 /{r  September 17 (4
*Georgia July 21 July 1 July 6 July 9

Runoff August 11 July 22 July 27 July 30
Guam September 5 August 16 August 21 August 24

*States holding 1992 Senate elections.

1Th15 date indicates the end of the reporting perlod. A reporting period always beging the
day after the closing date of the last report filed. If the committee is new and has not
previously filed a report, the first report must cover all activity that occurred before the
committee registered and, if applicable, before the individual became a candidate,

Reports sent by registered or certified mail must be postmarked by the mailing date.
Otherwise, they must be received by the filing date.

3In American Samoa, if a runoff is not held, the Novenber 3 election is considered the

general election, and a post-general election report is therefore required. If a runoff is
held, the November 17 election is considered the general election, with the post-general
reporting dates as follows: close of books, December 7; mailing and filing date, December

Ythe mailing date is the same as the filing date because the computed mailing date would
fall one day before the primary was held,

Stn Connecticut, each party may hold a convention that has the authority to nominate a

candidate; participating candidates must file a pre-convention report. If a candidate is so
nominated at a convention, and the nomination is not challenged, the nominee does not '
participate in the primary and has no contribution limit or reporting requirements for the

primary. 11 CFR 110.1(j}{4); see also AD 1982-49,

14
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. )y Reg.ert. o, 3

State or Territory Election Day Close of Books- Mailing Date~". Filing Date=
*Hawaii September 19 August 30 Septenber 4 September 73
*Idaho May 26 May 6 May 11 May 14
*Illinois March 17 February 26 March 2 March 5
*Indiana ‘May 5 April 1% Rpril 20 April 23
1w June 2 May 13 May 18 May 21
*Kansas August 4 July 15 July 20 July 23
*Kenitucky May 26 May 6 May 11 May 14
*Louisiana5/ October 3 September 13 September 19 September 21

General™ November 3 October 14 October 19 October 22
Maine June § May 20 May 25% May 28
siaryland March 3 February 12 February 179/ February 20
Massachusetts September 15 August 26 August 31 September 3
Michigan August 4 July 15 July 20 July 23
Minnesota September 15 August 26 August 31 September 3
Mississippi March 10 February 19 February 24 February 27

Runoff March 31 March 11 March 16 March 19
*Missouri August 4 July 20 July 23

July 15

(Table continued)
*States holding 1992 Senate elections.

Linis date indicates the end of the reporting period. A reporting periocd always begins the
day after the closing date of the last report filed, If the committee is new and has not
previcusly filed a report, the first report must cover all activity that occurred before the
committee registered and, if applicable, before the individual became a candidate.

2Reports sent by registered or certified mail must be postmarked by the mailing date.
Otherwise, they must be received by the filing date.

3Note that the filing date is a federal holiday. Because filing dates are not extended when
they fall on nonworking days, the report should be received by the appropriate filing
offices by September 4, the Priday before (or sent by registered or certified mail and
postmarked by that date}.

41n Iowa, a party may, under certain circumstances, have the option of holding a convention
to nominate a candidate for the general election. In that case, a pre-convention report
would be required instead of a pre-primary report.

A post-general election report is also required. Note that if a candidate is unopposed in
the general election, hig or her committee nevertheless has a contribution limit for the

general and is required to file pre~ and post—general election reports. 11 CFR 110,1(j}(3)
and AQ 1984-54, . .

6Note that the last day for a registered/certified postmark is a federal holiday, when post
offices are closed. The report should therefore be postmarked before that date.

15
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étate or Territory FElection Day Cloge of Bookal/ ::?ifggrgéteéf Filing Dateg/
Montana June 2 May 13 May 18 Hay 21
Nebraska May 12 April 22 April 27 April 30
*Nevada September 1 August 12 August 17 August 20
*New Hampshire September 8 Angust .19 August 24 August 27
New Jersey June 2 May 13 May 18 May 21
New Mexico June 2 May 13 May 18 May 21
*New York September 15 Angust 26 Angust 31 September 3
*Horth Carolina May S April 15 April 20 April 23
Runoff June 2 May 13 May 18 May 21
#North Dakota June 9 May 20 May 253'/ May 28
*Chio May 5 April 15 April 20 Rpril 23
*Qklatioma Augqust 25 August § August 10 August 13
Runoff September 15 August 26 August 31 September 3
*Oregon May 19 April 29 May 4 May 7
*Pernsylvania April 28 April 8 April 13 April 16
Puerko Rico June 14 May 25 May 30 June 2
Bhode Island Septenber 15 August 26 AugusE 31 September 3
*South Carolina June § May 20 May 25§£> May 28
Funoff June 23 June 3 June 1l- June 11
*South Dakota June 2 ~ May 13 May 184/ May 21
Runcff June 16 May 27 June 4= June 4
.Tenne_-ssea August 6 July 17 July 22 July 25%

*States holding 1992 Senate elections.

1

This date indicates the end of the reporting period.
day after the closing date of the last report filed.

A reporting period always begins the
If the committee is new and has not

previously filed a report, the first report must cover all activity that oeccurred before the
cormittee registered and, if applicable, before the individual became a candidate.

2Reports sent by registered or certified mail must be postmarked by the mailing date.

Ctherwise, they must be received by the filing date.

3

4

Note that the last day for a registered/certified postmark is a federal holiday, when post
offices are closed.

The report should therefore be postmarked before that date.

fall one day before the primary was held.

5

Note that the filing date is a Saturday.

The mailing date is the same as the filing date because the computed mailing date would

Becaugse filing dates are not extended when they

fall on nonworking days, the report should be received by the appropriate filing offices by
July 24, the Friday before.

16
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State or Territory Election Day Close of Booksl/ ::giiggr;;t Filing Dateg/
Texas March 10 February 19 February 24 February 27
Runoff April 14 March 25 March 30 April 2
*Utahz/ September 8 Auqust 19 Auqust 24 _August 27
*Vermont September 8 August 19 August 24 August 27
Virginia® June 9 May 20 may 25° May 28
Virgin Islands September 8 Auqust 19 August 24 August 27
*Washington Septenmber 15 Bugust 26 August 31 September 3
West Virginia May 12 April 22 april 27 April 30
*Wisconsin Septenber 8 August 19 August 24 augqust 27
Wyoming Rugust 18 July 29 August 3 Auqust 6

*States holding 1992 Senate elections.

1This date indicates the end of the reporting period. A reporting period always begins the
day after the closing date of the last report filed. If the committee is new and has not
previously filed a report, the first report must cover all activity that occurred before the
committee registered and, if applicable, before the individual became a candidate.

2Reports sent by registered or certified mail mist be postmarked by the mailing date.
Otherwise, they must be received by the filing date.

3 Utah, the Democratic and Republican conventions are scheduled for June 13 and June 28,
respectively, and participating candidates must file a pre-convention report, A candidate
receiving at least 70 percent of the convention vote becomes the party's nominee and does
not participate in the primary. In that case, the nominee has no contribution limit or
reporting requirements for the primary. 11 CFR 110.1(5)(4); see also AQ 1978-30,

1n Virginia, each party within a Congressional District decides whether to hold a primary
or a convention, Candidates participating in a convention must file a pre-convention
report. The 1992 convention dates are not yet set, pending redistricting approval.

5N0te that the last day for a registered/certified postmark is a federal holiday, when post
offices are closed. The report should therefore be postmarked before that date.

17
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LAST-MINUTE CONTRIBUTIONS:
48-HOUR NOTICES REQUIRED

Ruthorized committees of federal
candidates must file special notices if
they receive contributions of $1,000 or
more shortly before the election. 2 U,S.C.
$434(a)(6)(A); 11 CFR 104.5(f). These
notices are called "48-hoyur notices"
because they are due within 48 hours of the
committee’s receipt of the contribution.

Overview of 48-Hour Notice Rules

The 48-hour notice requitement applies
to contributions of $1,000 or more received
after the 20th day, but more than 48 hours,
before any election (primary, runoff,
general or special).l/ Authorized
comuittees must file notices on such
contributions with the appropriate state
and federal offices.2/ A notice must be
received by the filing offices within 48
hours of the campaign’s receipt of the
contribution. 2 U.S8.C. §434(a)(8)(A);
11 CFR 104.5(f).

Types of Contributions. The 48-hour
notice requirement applies to all types of
contributions of $1,000 or more, including:
o Monetary and in-kind contributions;

o Loans (other than bank loans);

1Authorized committees of House candidates
file with the Clerk of the House; author-
ized comittees of Senate candidates file
with the Secretary of the Senate; commit-
tees of Presidential candidates file with
the FEC. 2 U.5.C. §432(g); 11 CFR 105.1-
105.3. House and Senate committees must
simultanecusly file copies of 48-hour
notices with the Secretary of State (or
equivalent filing officer) in the state in
which the candidate is seeking election.
2 U.B.C. §439(a){2)(B). Presidential can-
didate committees should consult 2 U.8,C.
§439{a)(2){A) for reguirements on filing
with state offices,

2Becamstcz 48-hour notices do not have to be
signed by the treasurer, they may be gent
by mailgram, teleqram or telefacsimile
{fax) machine in order to meet the d8-hour
reguirement. A0 1988-32. The fax numbers
for the Clerk of the House and the Secre-—
tary of the Senate are: House--202/225-
7781; Senate—202,/224-185). NOTE: Other
reports and statements may not be faxed.
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o Guarantees and endorsements of bank
loans;

o Contributions, personal loans and
endorsements of bank loans made by the

candidate., 2 U.S.C. §431(8)(a); 11 CFR
100.7(a).
Contents of Notice, The notice must
discloge:
o0 The name of the candidate and the office
sought ;

o 'The complete identification of the
contributor (name, address and, if the
contributor is an individual, occupation
and employer); and .

o The date and amount of the contribution.
2 U.S.C, $434(a)(6)(A); 11 CPr 104.5(f).

Reporting Contributions a Second Time,
The committee must itemize contributions
disclosed in a 48-hour notice a second time
on the next regularly scheduled report.
2 U.58.C. §434(a){6)(B); 11 CFR 104.5(f).

Issues Arigsing in FEC Enforcement Cages

when reviewing reports filed after an
election, the Commission checks to see if
contributions subject to the 48-hour
requirement have been properly disclosed in
notices. If not, the Commission may initi-
ate an enforcement action (referred to as a
Matter Under Review or MUR). The following
sumnaties of selected MURs clarify some
misunderstandings about the 48-hour notice
requirement.,

Fallure to Meet 48-Hour Deadline.
MUR 3172, a Senate campaign’s 48<hout
notices did not reach the filing offices
within 48 hours. Instead of filing notices
on large contributions as they were re-
ceived, the campaign delayed filing until
the day atter the primary, when it filed a
single notice disclosing 26 contributions
totaling $35,3%0. The campaign also failed
to file any notices at all on another set
of contributions totaling $32,500. The -
campaigqn agreed to pay a $5,700 civil
penalty.

In

ed Cagpaign”s Failure to File.
In MUR 3171, the campaign of a House candi-
date who was unopposed in the primary
failed to file 48-hour notices on six con-
tributions totaling $19,350. The campaign
@id not understand that 48-hour notices
are required even when a candidate is
unopposed and his or her name does not
appear on the ballot., The Commission,
however, has determined that the reporting
requirements apply even in such cases; the
date the election would have been held is
the date used for reporting purposes. AOs
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1986-21, 1984-54 and 1978-65; see also
11 CFR 110.1(3}(3). The campaign paid a
$2,135 civil penalty,

Failure to Report Loans and Loan Guar—
antees. In MUR 3215/3156, a Senate cam-
paign did not understand that 48-hour
notices are regquired for all types of
contributions. The campaign failed to file
48-hour notices on guarantees of bank loans
angd a personal loan from the candidate—
both of which are censidered contributions.
These and other contributions not disclosed
in 48-hour notices totaled $61,000. The
civil penalty was $2,000,

A House campaign, the respondent in MUR
3057, agreed to pay a $3,000 civil penalty
for failing to file 48-hour notices on two
bank loans quaranteed by the candidate
($61,201) and two other contributions
($3,500).

Pailure to Identify Contributors in
Full. In MUR 2766, a Senate campaign’s 48-
hour notices failed to include complete
contributor identification, omitting
contributor addresses, occupations and
employers from contributions totaling
$381,050. The campaign agreed to pay a
$3,9500 civil penalty.

Pressures of Campaign Unacceptable
Reason for Failure to Comply. The respond-
ent in MUR 3044, a special election House
campaign, failed to inrlude complete
contributor information on last-minute
contrilutions totaling 5200,500 (the cam—
paign omitted addresses, occupations and
employers) and failed to file any notices
at all on $156,000 in contributions,
including two $50,000 bank loans endorsed
by the candidate. The campaign argued that
it was unable to comply in full with the
48-hour notice requirements due to unique
clrcumstances: The campaign was under
pressure because the candidate ran in three
special elections all scheduled within the
same month; the campaign received a large
number of last-minute contributions (about
100} shortly before the special general e-
lection; and the campaign staff was inex—
perienced, Rejecting these arquments, the
Commission found probable cause to believe
that the campaign violated the 48-hour
notice reguirement. The campaign agreed to
pay a $3,000 civil penalty. '

More Information

If you have questions on the 48-hour
notice requirement, call the Information
Services Division: 800,/424-9530 or
202/219-3420.
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PRESIDENT AND SIX OTHER CANDIDATES QUALIFY
FOR MATCHING FUNDS

During November and December, the
following 1992 Presidential candidates
became eligible to receive matching funds
for their primary campaigns:

0 Formet Senator Paul E. Tsongas

o President George Bush

o Governor Bill Clinton

o Senator Tom Harkin

o Senator J. Robert Kerrey

o Governor L. Douglas Wilder

¢ Former Governor Edmund G, Brown, Jr.

br. Lenora B, Fulani, a minor party
candidate, was the first candidate to
qualify for matching funds., She became
eligible in October.

Undet the matching fund program, eligi-
ble candidates receive matching federal
dollars for a portion of the contributions
they raise. The federal government will
match up to $250 per contributor, but only
contributions from individuals qualify for
matching. To establish eligibility for the
program, a candidate must submit documenta-
tion showing that he or she raised in
excess of $5,000 in matchable contributions
in each of at least 20 states (i.e., over
$100,000)., This threshold submission is
reviewed by the FEC’s Audit Division before
the Commission makes its determination.

The candidate must also agree to comply
with the law in a letter of agreement and
certification {a "9033 letter"),

Presidential candidates may establish
their eligibility for matching funds during
1991 and, once eligible, submit additional
contriputions for matching funds (called
matching fund submissions) on specified
dates. The U.S. Treasury is expected to
make the first matching fund payments early
in January 1992, Candidates may continue
to make matching fund submissions once a
month through March 1, 1993.

GEPRARDT COMMITTEE PRESENTATION ON
REPAYMENT DETERMINATICON

In an open session on November 6, 1991,
Robert F. Bauer, counsel for the Gephardt
for President Committee, Inc., responded to
the Commission's initial determination that
the Committee must repay $126,383 in pri-
mary matching funds to the U.S. Treasury.
The Committee had received $4.396 million
in primary matching funds for Congressman
Gephardt’s 1988 Presidential campaign. The

{continued)
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repayment represents a pro rata portion of
the amount the Committee spent in excess of
the Towa expenditure limit, based on the
final audit report.l/

Mr. Bauer elaborated on the Committee's
written response to the initial repayment
determination. Arguing that the repayment
should be reduced, he contested several
findings in the audit report. For example,
he contended that the Committee’s alloca-
tion of 25 percent of Iowa expenditures to
the national limit should be allowed
because the Iowa caucus has assumed a
national dimension, blurring the distinc-
tion between expenditures incurred to
influence the Iowa voters and efforts to
influence voters nationwide. The Commis—
sion, however, rejected that approach in
the final audit report.

The Commission will consider the
Committee’s oral and written responses when
it makes a final repayment determination,
which will be accompanied by a Statement of
Reasons.,

FINAL REPORT (N 1989-90 CYCLE RELEASED

On December 10, 1991, the Commission
released its final statistics on the 1989-
90 election cycle. The S-volume Final
Report gives a complete picture of the
1989-90 financial activity of House and
Senate committees, party committees and
PACs. The study is a compiliation of data
from reports filed by committees during the
cycle.

The Final Repert is a valuable source
for researchers in the campaign finance
field. Copies may be ordered from the
Public Records Office at a cost of $10 per
volume {advance payment is required). CcCall
or write the office: 999 E Street, N4,
washington, DC 20463; 800,/424-9530 (ask for
Public Records) or 202/219-4140,

The Report is also available on three
computer tapes at a cost of $50 per tape;
to order, call the FEC’'s Data Systems
Development Division on the 800 number
listed above (ask for the Data Division) or
on 202,219-3730.

1The audit report was summarized in the
July 1991 Record.
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FEC RELEASES SIMON AUDIT REPORT

On October 22, 1991, the Commission
approved the final audit report on Paul
Simon for President, Senator Simon’s 1988
Presidential campaign committea, The
report contained the Commisgion’s initial
determination that the committee repay
$430,465 in federal funds to the U.S.
Treasury. The Simon Committee had received
$3.774 million in federal matching funds.

The Simon Committee has the oppeortunity
to dispute the initial determination in
writing. Under the public funding regula-
tions, the agency may also grant a commit-
tee’'s request to make an oral presentation.
when making its final repayment determina-
tion, the agency considers all committee
regponges, 11 CFR 9038.2(c¢) and (d).

This article highlights the findings in
the audit report, which is available for
review in the Public Records Office.

Expenditures in Excess of the Iowa
and New Hampshire Spending Limits

The Commissicon initially determined
that the Simon Committee exceeded the state
spending limits in Iowa and New Hampshire
by over $1 million,

Amounts spent in excess of the state
spending limits are considered nonqualified
campaign expenses, which are subject to re-
payment based on a ratio formula (explained
at 11 CFR 9038.2(b){2}(iii)). Application
of the ratio to the Simon Committee’s
expenditures in excess of the state limits
resulted in a $367,906 initial repayment
determination.

State Spending Repayment.

Limit Over Limit Amount
Iowa $775,218 $ 909,962 $294,963
New Hamp, $461,000 $ 224,850 % 72,943
TOTAL 51,134,813 $367,906

Based on audit .findings, the Commission
increased by $892,889 and $238,295, respec-
tively, the amounts the Committee had alle—
cated to the Iowa and New Hampshire limits.
The material below explains why the Commis—
sion adjusted the allocations in selected
categories of expenses.

Exempt Fundraising Expenses. The
Committee had excluded 45 percent of its
total Iowa spending as exempt fundraising



January 1992

FEDERAL EL ECTION COMMISSION  volume 18, Number 1

costs without providing adequate documenta-
tion to support that percentage.

The Committee also misapplied a 10 per-
cent compliance exemption to all of its
Iowa spending. Under 11 CFR'106.2{c}{(5),
the 10 percent compliance exemption applies
only to salary and overhead expenditures.

As a result of the misapplied exemp-
tions, the Commission considered that an
additicnal $375,763 was allocable to the
Iowa limit, '

Media Costs. The audit report found
that the Committee had also incorrectly
applied a 50 percent fundraising exemption
to its purchase costs for Iowa media spots
even though the ads did not contain any
fundraising appeal. See A0Q 1988-6. Thae
Commission rejected the Committee’s arqu-
ment 'that the ads were the first step in a
malti-tiered fundraising strategy in which
fundraising appeals would follow. The
Committee also underallocated or failed to
allocate costs for media commissions.

Based on these findings, the Commission
considered $62,841 in media costs as
allocable to the Iowa limit. An additicnal
$5,142 in media costs was found to be allo—
cable to the New Hampshire limit.

The Commission rejected the Committee’s
claim that a 50 percent compliance exemp-
tion should apply to its media commission
costs, The Committee had asserted that the
exenmption was reasonable because the media
firm performed some "compliance-related
work” and because the ads contained the
required disclaimer notice (2 U.S.C.
§4d1d(a)). However, the compliance exemp-
tion applies only to legal and accounting
costs incurred solely to insure compliance
with the law. 11 CFR 106.2{c}(5)(1), The
one harrow exception to this rule {the 10
percent salary and overhead exemption) does
not cover broadcast media.

Travel and Subsistence. The Commission
considered $102,408 in travel and subsis-
tence expenses as allocable to Iowa, and
$40,478 as allocable to New Hampshire. The
Committee had, in sSome cases, failed to
allocate travel and subsistence costs of
individuals who worked in the state for
five or more consecutive days as required
under 11 CFR 106.2(b)(2)(ili). Moreover,
the Conmittee had misapplied the 5-day rule
to staff assigned te the Iowa and New
Hampshire field offices, whose travel and
subsistence expenses could not be excluded
under that nile,

Regional and State Offices. Although
the Committee claimed that its office in
Rock Island, Illinois {near the Igwa

border) focused on the Illinois campaign,
FEC auditors found evidence indicating that
the office’s activities were overwhelmingly
directed toward influencing the Iowa elec-
tion. Accordingly, the Commission viewed

. 5103,997 in Rock Island expenses as
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allocable to the Yowa limit.

For similar reasons, the Commission
found $46,773 in expenses velated to the
Committee’s Manchester and Boston offices
as allocable to the New Hampshire limit.
Documentation submitted by the Committee
failed to support its claim that the
Manchester office operated as a New England
regicnal office and that the Boston office
was a Massachusetts field office,

Vendors. The audit report identified
5143,113 in expenditures to various vendors
that should have been allocated to Iowa,
and $39,320 that should have been allocated
to New Hampshire. The Committee had failed
to allocate costs of opinion polls and
related travel costs. Morecver, the Com—
migsion found no evidence to support the
Committee’s claim that payments for the
computer processing of Iowa voter informa-
tion and for the development of Iowa and
New Hampshire campaign plans were exempt
fundraising expenses.

salary. The audit found that the
Committee had failed to allocate $21,624
(Iowa) and 555,153 (New Hampshire} in
salary and FICA payments for staff assigned
to Iowa and New Hampshire and for other
staff who stayed in those states for five
or more consecutive days. 11 CFR
106,2(bj(2)(ii).

Other Nonqualified Campaign Expenses

In addition to amounts spent in excess
of the state limits, the audit report
identified other nonqualified expenses:
$134,081 in undeccumented expenditures and
$25,865 in Iowa tax penalties and expenses
incurred after the candidate’s date of
ineligibility that did not qualify as
winding down costs. See 11 CFR 9032.9,
5033.11, 9034.4{(a){3) and (b){(3). The
Commission therefore made an initial
determination that the Committee repay
$53,014, the portion of these nongualified
expenses that was paid with public funds.

Other Repayments

The Commission made an initial deter-—
mination that the Committee repay $9,545,
representing matching funds the Committee
received for contributions that were not
matchable and uncashed Committee checks.
See 11 CFR 9034.3(e) and 9038.6.

(Audits continued)
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FINAL AUDIT REPORTS RELEASED

Listed below, in chronological order,
are the final audit reports that have been
released between December 1990 and December
1991, The FEC is reguired to audit Presi-
dential and convention committees that
received public funds. In addition, the
Commission may audit any committee whose
reports indicate that the committee has not
met threshold requirements for substantial
compliance with the Federal Election
Campaign Act. 2 U.S.C. §438(h).

Copies of audit reports are available
for review at the Public Records Office and
way be ordered from that office. <Call
800,424-9530 (ask for Public Records) or
202/219-4140.

Campaign for a New Majority (PFederal)
Date Released: December 4, 1990
Length: 2 pages

Durenberger for U.S. Senate Volunteer
Conmnid {tee
Date Released: January 14, 1991

Length: 5 pages

Dole for President Committee
Date Released: April 30, 1991
Length: 67 pages plus attachments

Gephardt for President Committee, Inc.
Date Released: June 18, 1991
Length: 54 pages

Anna Eshoo for Congress
Date Releagsed: July 17, 1991
Length: 5 pages

Jack Kemp for President; Kemp/Dannemyer
Committee and Victory '88 (joint
fundraising committees)

Date Released: July 31, 1961

Length: 52 pages

Curry for Congress
Date Released: August 19, 1991

Length: 5 pages

Priends of Sam Beard for the .S, Senate
Date Released: August 27, 1991
Length: 4 pages

The Gephardt Committee (joint fundraising
committee)

Date Released:

Length: 5 pages

September 9, 1991

Taylor for Congress Committee-
Date Released: September 17,1991

Length: 4 pages

" committee.
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Paul Simon for President
Date Released: October 30, 1991
Length: 76 pages plus attachments

Bush-Quayle 88; George Bush for President,
Inc, /Compliance Committee

Date Released: November 6, 1991

Length: 32 pages plus attachments

Dukakis/Bentsen for President Comittee,
Inc.; Dukakis/Bentsen General Election
Legal and Compliance Pund

Date Released: December 3, 1991

Length: 26 pages

Dukakis for President Committee, Inc.
Date Released: December 17, 1991
Length: 35 pages

REVISED POLICY ON COMMITTEE TERMINATION

The Commission recently revised :
Directive No. 45, which contains agency
policy and procedures for the administra--
tive temmination of political committees.
Most conmittees terminate by meeting the
requirements of 11 CFR 102.3 (i.e., the
committee has no debts and will no langer
receive contributions or make expendi-
tures), Under the administrative termina-
tion procedures of 11 CFR 102.4, the
Cormission may administratively terminate
the reporting obligationg of an inactive
comrittee.l/ The agency may take this
action on its own or at the request of the
If the agency initiates the
action, the committee has an opportunity. to
object. 11 CFR 102.4{c).

Administrative termination allows
certain committees that have outstanding
debts to be relieved of reporting obliga-
tions. For example, if a committee and a
creditor have reached an impasse with -
respect to a disputed debt, the committee
would have to keep reporting the debt
indefinitely unless the committee were
administratively terminated. This proce-
dure would alleviate the committee’s
reporting obligations, but not the debt
claim. See AC 1990-15,

Administrative termination also allows
the Commission to purge its computer system

1’I’he Commission, for some years, put a hold
on administrative terminations but revived
the procedure after AO 1990-15 was issued
in Auqust 1950.
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of inactive committees, thus. saving compu-
ter space as well as the costs of mailing
notices to these committees. Directive No.
45 states that the FEC will review its data
bases every nonelection year to select com-
mittees that may be eligible for adminis-
trative termination.

FEC-Initiated Administrative Terminations

The new Directive revises the criteria
the agency uses to select committees for
possible administrative. termination. These
¢riteria, previously based on dollar
thresholds, are now based on a committee’s
financial activity and reporting status
over several years’ time.

Under the revised Directive, an
authorized committee may be selected for
administrative termination if:
¢ It was established for an election that

was held five or meore years ago and it
either has not filed reports for a year
or appears to be reporting solely to
disclose its debts; or

o It was authorized by an individual who
never met the definition of candidate
under 2 U,.S.C. §431{2).

An unauthorized committee may be
selected if:

o It has not flled reports for at least
three years and its debts exceed its cash
on hand (based on previous reports); or

o It has had no significant financial
activity in the last three years and
appears to be reporting sciely to
disclose its debts; or

o It does not appear to have met the
definition of political committee at
2 U.5.C. §431({4) and has not commnicated
with the FEC for at least one year.

Requests for Administrative Termination

When a committee requests administra-
tive termination, it must include the
following information for each cutstanding
debt:

o The terms and conditions of the initial
extension of credit;

o The steps taken by the committee to repay
the debt; and

o The efforts made by the creditor to
obtain payment.

If necessary, the Commission will send
the committee a request for additional
information (RFAI) to obtain the above
information or an explanation of any
digcrepancy. The Directive was revised to
make clear that if a committee fails to
provide the above information, its reguest
will not be processed.

Review of Adminigtrative Terminations

The revised Directive assigns the
Office of General Counsel the responsibil-
ity to review administrative termirations
to ensure compliance with 11 CFR 102.4 (see
below} and other relevant regulations.

Sectiaon 102.4{a) Factors. A committee
may be administratively terminated based on
the following factors listed in section
102.4(a)2/ of FEC regulations:

o The committee’s aggregate activity for
one year is less than $5,000,

o0 The committee did not report receiving
any contributions the previous year.

o The committee’s last report disclosed
minimal expendltures.

o The committee’s primary purpose in filing
reports has been to discleose outstanding
debts and cbligations. -

o The committee’s outstanding debts exceed
its cash on hand.

o The committee does not have substantial
accounts receivable,

o The committee’s debts and obligations do
not appear to present a possible viola-
tion of the prohibitions eor limits on
contributions. :

¢ The committee has failed to file reports
for the previous year. (However, this
may result in an FEC enforcement action;
see below.)

Directive Requirements. Under Direc-
tive No. 45, all committees nust meet two
general cond1t1ons'

o The committee may not be involved in any
FEC enforcement or litigation action; and

o The committee may not be an authorized
committee of a candidate who is seeking
election,

25ee also 11 CFR 102.4(c).
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NONCCMNNECTED COMMITTEE (CONFERENCE

On January 27, 1992, the FEC will hold
a conference in Washington, D.C., to assist
noncenmected political action committees
with their 1992 election activity.

Workshops -

In addition to an introduction to the
campaign finance law, the conference will
ineclude workshops on fundraising, candidate
support, reporting, and allocation of
federal and nonfederal activity. A work-
shop for partnerships will also be offered.
In addition, a representative of the Inter—
nal Revenue Service will be available to
answer election-related tax questions.

Registration Information

The $100 registration fee for the
conference covers the cost of the confer-
ence, materials and meals (continental
breakfast and lunch). Call the FEC to
otder a registration form and schedule of
workshops (800)424-9530 or (202)219-3420.

To avoid a late fee, the registration
form (with fee enclosed) must be postmarked
by Januvary 13, 1992.

Hotel

The conference will be held at the
sheraton-Carlton, 923 l6th Street, NwW,
Washington, DC 20006. Call 202/638-2626
for room reservations, To receive the
group rate of $165 per night, notify the
hotel that you will be attending the FEC
conference.

The first number in each citation
refers to the "number" (month) of the 1992
Record issue in which the article appeared;
the second number, following the colon,
indicates the page number in that issue,.
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SEE ARTICLE ON PAGE 10.
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