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RESOLUTION 

WHEREAS, the 1998 Chicago Corrununity Policing Convention, 

consisting as it does of representatives of district advisory 

committees, corrununity-based organizations participating in 

community policing and beat facilitators, is thoroughly familiar 

with Chicago's corrununity policing programs, and in particular the 

importance of proactive efforts to prevent breaches of the peace 

rather than delaying intervention until crimes are corrunitted; and 

WHEREAS, one of the major factors that threatens to 

destabilize neighborhoods is the visible presence of criminal 

street gang members, who all too often blatantly engage in drug 

deals and other crimes in the public way in full view of 

neighborhood residents, but merely stand about pretending to be 

innocently loitering once the police arrive; and 

WHEREAS, even when gang members are not corruni t ting other 

crimes while loitering on the public ways, the mere presence of a 

collection of obviously brazen, lawless and violent persons on the 

public ways intimidates residents, detracts from property values, 

and ultimately can threaten to destabilize corrununities; and 

WHEREAS, Chicago's Anti -Gang Loitering Ordinance represents an 

important effort to deal with the problems posed by gang crime by 

empowering police to disperse gang loiterers, rather than waiting 

until they commit some other crime which may itself have even more 

serious consequences; and 

WHEREAS, during the period of time that the Anti-Gang 

Loitering Ordinance was In effect before it was invalidated by the 

Illinois courts, levels of gang-related crime in Chicago declined 
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at rates considerably steeper than the rate at which the overall 

crime rate declined; and 

WHEREAS, available statistical evidence also reflects an 

increase in gang-related crime in 1996, when the anti-gang 

loitering ordinance was no longer enforced as a result of adverse 

judicial decisions even though the overall crime rate continued to 

decline; and 

WHEREAS, the experience of community residents confirms that 

the anti-gang loitering ordinance was an important tool in removing 

a visibly lawless and disruptive element from the public ways, 

NOW, THEREFORE, BE IT RESOLVED, that the 1998 Chicago 

Community Policing Convention endorses Chicago's Anti-gang 

Loitering Ordinance, expresses its view that the ordinance made an 

important contribution to the fight against gang crime in the City 

of Chicago, and authorizes the filing of a brief on behalf of the 

Convention in the United States Supreme Court urging that Court to 

uphold this ordinance as an important community-based and proactive 

initiative in the fight against gang crime. 
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ST.-\. TDIE:\T OF .HUCI [:\TEREST 

The State of Ohio. together with twelve other amiCI 

Slales. join lhe City or' Chicago in urging lhe Court to review 
the decision of lhe Supreme Court of Illinois. Because the 
amiCi States share the Citv's concerns about the urban crime , . 
violence and disruption of community life that criminal gan!!s 
continue to spawn lhroughout the countrv and because- th;v 
share with their political subdivisions the ~ssential lawmaking 
responsibility for rooting out these problems, they agree that the 
Coun should clarify the pennissible scope of police power that 
the Constitution tOlerates in this imponant area. 

The problems that youth'gangs have brought to local 
communities are new in kind, and indeed would have surprised 
most prior generations of American adults. A \ 995 survey of 
over 4000 local law enforcement agencies confirms the 
pervasive scope of youth gang influence in modem America: [t 
shows the existence of gang activity in all fifty states; it 
demonstrates a gang presence in rural as well as urban counties; 
and it shows a total of 23,388 youth gangs and a total of 
664,906 gang members. See 1995 National Youth Gang 
Survey, published by the Office of Juvenile Justice and 
Delinquency Prevention of the U.S Department of Justice, p. xi. 
The overwhelming majority of law enforcement agencies repon 
that gang problems in recent years either have stayed the same 
or are getting worse, with almost half reponing worse. Id. -[he 
~ational Institute of Justice reports similar statistics. [n 1993, 
when there were 16,643 gangs with 555,181 members, the 
lnstitute projected 580,331 gang crime incidents nationwide. D. 
Curry et al., Estimating the National Scope of Gang Crime from 
Law Enforcement Data (Na!'l Institute of Justice, Aug. 1996), 
at 3-4. The volume of such crimes, the Institute estimated, grew 
from eight to II times the number that existed in 1991. Id. 

To their credit, State and local governments have 
attempted to respond to these disturbing developments through 
a number of different strategies. At the S tate level, for example, 
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Ohio has proposed legislation that makes it a second degree 
felonv to ··actively pal1icipate" in a criminal gang and to 
promOte or assist in the commission of specitied -cri~es. The 
pending legislation in Ohio follows the lead of California's 
"STEP" legislation ("street terrorism enforcement and 
prevention"). first enacted in 1988 and amended' several times 
since then. Cal Penal Code §§ 18620, 186.21 (legislative 
findmgs). 186,22(a) (prohibiting active pal1icipation plus 
pro~otlng or assisting with predicate offenses), 186.22(c), (I) 
(detuuttons). 186.26 (offense of coercing a minor to pal1icipate 
m a gang), 18628 (offense of supplying firearms to gang) 
(West Supp. 1998), 

In like manner, several other States either crinlinalize 
gang pal1icipation or enhance penalities based on the gang­
related nature of a crinlinal act. See, e,g .• Ariz, Rev, Stat. Ann. 
§§ 13-105 (definitions), 13-2308(G) (class 2 felonv offense of 
criminal gang participation) (West Supp, 1997); Ark.' Code Ann. 
§§ 5-74-102 (legislative findings), 5-74-103 (definitions), 5-74-
104 (defining first and second degree gang participation 
offenses), 5-74-203 (gang recruitment offenses), 5-74-105 
(offense of using another's property for gang activity), 5-74- \07 
(unlawful discharging of firearms from vehicle) 5-74-108 
(enhancement of penalties acting in concert). 5-74-201 
(findings), 5-14-202 (definitions). 5-74-203 (offense of soliciting 
gang membership) (Michie 1997); Fla. Stat. ch. 874.02 
(legislative findings), 874,03 (definitions). 874,04 (enhancement 
offelonies comn1itted as part of pattern of gang activity) (1993); 
Ga, Code Ann, §§ 16-15-2 (legislative findings), 16-15-3 
(definitions), 16-15-4 (enhancement of gang-related 
misconduct) (Michie 1996); Ind, Code §§ 35-45-9-1. 2 
(definitions). 35-45-9-3 (gang participation offense). 35-45-9-4 
(compelling membership in gang) (1993); 720 III, Comp, Stat. 
Ann, 570/405.2 (offense of street crinlinal drug conspiracy) 
(West Supp. 1997); Iowa Code Ann, §§ 723 A. I (definitions). 
723A2 (gang participation offense) (West 1993 & Supp, 1997); 



Kan 5 tat .. \rul. § 21-4 704(k) (sentenctng guidelines presume 
imprisorunent tor gang otfensel i Supp. 1996). La. Rev Stat 
.-\nn. ~§ 15 1~02 (legIslative tindings). 15.1~03 (gang 
panicipation otfense), 15 1~04 (detinitions) (West 1992 & 
Supp. 1998). '.Iass. Gen. Laws Ann. ch. 265, § ~4 (otfense of 
coercing minor to join gang) (West Supp. 1997); '.Iinn. Stat § 
609.229 subd. (I) (definitions), subd. (2) (panicipation offense) 
(1992& Supp. 1993); \10. Ann. Stat §§ 578.421 (definitions), 
578.423 (panicipation offense), 578.425 (enhancements), 
578.435 (otfense of possessing weapons for gang crime) (West 
1995); \Iont Code Ann. §§ 45-8-402, 405 (definitions), 45-8-
403 (otfense of coercing membership), 45-8-404 (enhancement 
of sentence for gang-related felony), 45-8-406 (offense of 
supplying firearms to gang) (1997); Nev. Rev. Stat § 193.168 
(doubling prison term for gang-related crime) (1997); Okla. 
Stat Ann. §§ 21-856 (offense of willfully recruiting minor into 
gang) (West Supp. 1998); S.D. Codified Laws §§ 22-10-14 
(definitions), 22-1 0-15 (enhancements) (Michie Supp. 1997); 
Tex. Penal Code Ann. §§71-01(d) (definition), 71-02 
(panicipation offense) (West Supp. 1998). Alaska also uses. 
gang-participation as an element in some crimes. Second degree 
murder, for instance, occurs when the individual causes the 
death of a non-panicipant while committing or attempting to 
commit a felony. See Alaska Stat. § 11.41.110(4) (Michie 
1996). The State also makes gang panicipation an aggravating 
factor in sentencing, § 12.55.155(28), and outlaws gang 
recruitment, § 11.61. 160, 165 (Michie 1996). 

The Chicago ordinance follows a similar path in trying 
to inhibit gang violence and maintain public order. Based on 
extensive testimony before the City Council, the ordinance tries 
carefully to strike at the following evils: the intimidation of law­
abiding residents by gang loitering; and the creation of a context 
and cover for gang criminal activities as well as a method of 
recruitment The Ulinois Supreme Coun did not appear to 

doubt any of this. Yet under its holding society's power to 
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defend itself against these acknowledged evils was sharply 
cunailed. It would seem to be an essential function of State and 
local government to determine the proper balance between 
rights and regulations concerning access to and enjoyment of a 
community's streets. above all to ensure equal access to t'his 
basic component of urban life. Because the a;;'/c/ States need 
the legislative tools to engage in criminal gang control and 
community policing, they respectfully submit that the C oun 
should grant review of the decision of the liIinois Supreme 
Coun to clarifY this essential area of the law. 

REASONS FOR GRANTING THE WRIT 

At the same time the Illinois Supreme Coun recognized 
that "[cJriminai street gangs are an expanding cancer in our 
society and their illegal activities endanger the safety of many 
law-abiding citizens," Pet. App. 17a, the court struck a 
debilitating blow to the reasonable efforts of State and local 
govenunents to abate youth gang crime. The problem with the 
decision is not that it contradicts dicta in PapaChrzSlOU v. City 
of Jacksorrville, 405 U.S. 156 (1972). It is precisely that broad 
dicta in Papachristou would seem to sanction not just the 
lower-court decision but virtually any other decision that 
invalidates sensible lawmaking efforts like these. See Pet. App. 
9a (citing Papachristou for the proposition that a law is infirm if 
it "makes criminal" activities which "by modem standards are 
normally innocent"); id 17a ("The Court observed [in 
PapachristouJ that such activities [loafing, loitering and 
nightwalking] are amenities of American life") . 

The breadth of the Papachristou dicta not only 
overprotects criminal gangs but . also underprotects other 
members of urban communities. [f walking the streets or even 
sauntering about them are constiTUtional "amenities of American 
life," for example, Papachristou, 405 U.S. at 164, then surely 
they are amenities to be enjoyed by all American citizens. 
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When a city like Chicago thus detennines that brazen. 
intimidating, even coercive. members of its communitv are 
infringing the enjo}ment of these amenities by all citiz;ns. it 
ought to have the police power to ensure that the allocation of 
these amenities is fairly distributed. Current law. however. 
makes that very difficult 

A. The Deliberate Sature Of Chicago's Efforts 
To Regulate Criminal Gang Loitering 
Contrasts Markedly With The Anachronistic 
Jacksonville Ordinance Invalidated 10 
Papachristou. 

As an initial matter, it is important to emphasize the 
differences between the Chicago ordinance and the Jacksonville 
(and State-law) provisions invalidated by Papachristou 26 years 
ago. The Papachristou ordinances addressed a problem whose 
time had come and gone. As a brief review of the provisions 
confirms, see Papachristou, 405 U.S. at 158, "Jacksonville's 
ordinance and Florida's statute were derived from early English 
law, and employ[ed) archaic language in their definitions of 
vagrants," id at 161 (quotation omitted). Even though "the 
theory of the Elizabethan poor laws" that perpetuated and 
harshened these laws "no longer fits the facts," and even though 
the "conditions which spawned these laws may be gone," the 
"archaic classifications remain [ ed)" in Florida in the early 
1970·s. Id at 161-62 (quotations omitted). 

In conspicuous contrast to the Papachristou laws, which 
after years of innocuous desuetude were suddenly enforced in 
Florida, the Chicago ordinance takes aim at a distinctly' modern 
problem with a fresh set oflegislative facts to support it. As the 
lllinois Supreme Court recognized, the ordinance represents the 
culmination of significant stUdy and consideration. It starts out 
(Pet. 6Oa) by identifying the policy judgments that prompted the 
law - an increasing murder rate as well as an increase in violent 
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and drug-related crimes_ an assessment that crimina! street I!ang 
activitv bears a substantia! responsibilitv tor the problem.- and 
the use of loitering by crimina! gangs to maintain control over 
identifiable areas and to intimidate others from using those 
areas The ordinance then proceeds to define 'crimin;! street 
gang as 

any ongoing organization, association in fact or 
group of three or more persons, whether fonna! 
or infonna!. having as one of its substantial 
activities the commission of one or more. 
enumerated [criminal acts J. and whose members 
individually or collectively engage in or have 
engaged in a pattern of criminal gang activity. 

Pet. 61 a- 62a. A "pattern of criminal gang activity" in tum 
means "two or more acts of criminal gang activity of which at 
least two such acts were committed within five years of each 
other." Id at 63a. 

Unlike the Papachristou ordinances, the Chicago law 
regulates a current and serious problem, and does so on the 
basis of up-to-date legislative findings. The provision also uses 
familiar definitions of crime. The definition of a "pattern of 
criminal gang activity." for instance, parallels the familiar 
concepts of "enterprise" and "pattern of racketeering activity" 
found in federal and state RICO legislation. See Fort Wayne 
Books. Inc. v. Indiana. 489 U.S. 46 (1989); United States v. 
Turkette. 452 U.S. 576.578-79 (1980). This of course helps 
to distinguish the law from other cases as well. See Lan:etta v. 
New Jersey. 306 U.S. 451, 453-54 (1939) (finding law vague 
because ii' defined "gang" to mean simply "two or more 
persons" without also defining impermissible gang conduct) . 
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[n funher contrast to the PapachnslOu laws, Chicago' s 
delegation of authority to disperse loiterers based on an officer' 5 

objective determination that one of them is likely to be a 
criminal gang member represents an innovation in community 
policing. It is typical of other urban inititiatives designed to 

abate youth gang street crime by moving away from a crime­
solving model of law enforcement to a preventive, community­
policing model. The new approach rests upon the insight that 
by declining to tolerate mild levels of public disorder, cities can 
avoid the aiI-too-familiar spiral into more severe disorder, crime 
and community dysfunction. See D. Livingston, Police 
Discretion and the Quality of Life In Public Places: Courts, 
Communities, and the New PoliCing, 97 Colum. L.Rev. 551, 
581-82 (1997) (citing empirical research supponing the "broken 
windows" thesis -- that unremediated disorder leads to greater 

. disorder). While this model plainly offers a fresh approach to 
urban crime, it also coincides with the concern of residents in 
many urban communities that "passivity in the face of 
outrageous street behavior" constitutes a critical law­
enforcement shoncoming. G. Kelling & c. Coles, Disorder and 
the Court, 116 Pub. Interest 57,70 (1994). 

Nor is the new Chicago ordinance the first one to fall 
victim to the broad dicta in Papachristou. In 1989, the District 
of Columbia passed an "illegal drug zone" ordinance, 36 D.C. 
Reg. 2835, authorizing the Chief of Police to disperse persons 
who congregate within the specially-designated zones for up to 
five days. The D.C. Superior Coun invalidated the law on 
vagueness and overbreadth grounds. See United States v. 
Kennedy, 118 Daily Wash. L. Rep. 873 (Jan. 12, 1990). Unlike 
the present law, the D.C. ordinance potentially subjected any 
assemblage to dispersal within the zone (even a First 
Amendment activity), and failed to give the police any express 
standard as to which congregations of people should be 
dispersed and which should not be. Like the lower coun here, 
however, the D.C. coun invoked broad language from 

Papacnr. 
relatior:s 
fundarr.c: 
loiter In ;: 
v. elfY v 
protectea 
at 877. 

B. T 
\ 

T 
Constitu' 
particular 
laws: Th 
prohibite 
discretic 
Rockfon 

~ 

ordinanc 
when thl 
criminal ~ 
covered 
sanctlom 

C 
itself. but 
acuvnya 
features 
laws the 
(1972) ( 
where p 
interfere 
US 104 
conduct 



'II laws. Chicago' s 
,ed on an omcer'; 
is likel\' to be a 

tion in community 
. auves designed to 
Nay from a crime· 
·ntive. community· 
'on the insight that 
jisorder. cities can 
~re disorder. crime 
. ivingston. Police 
c Places: COllrtS. 

alum. L. Rev. 551. 
orting the "broken 
ler leads to greater 
. fresh approach to 
:em of residents in 

in .the face of 
a critical law· 

oles, Disorder and 

he first one to fall 
: 1989. the District 
• rdinance. 36 0 C. 
o disperse persons 
ed zones for up to 
'dated the law on 
United States v. 
2, 1990) L' n1ike 
tlly subjected any 
: (even a First 

,Jolice any express 
?eople should be 
: lower court here. 
j language from 

8 

PapachrrSIOII. stating that "the freedom to be v.ith In:lmate 
r.elatlons and close !nends in public places would se~m as 
tundamemal as the liberty of the individual simply to walk or 
10Ite:. Ul those places. which the Supreme Coun in Papacr.rlStou 
v. (lty of Jacksonwl/e. 405 l'S. 1'56. 163·&-5(1972) found 
protected by substantive due process" 118 Daily Wash. L. Rep. 
at 877. 

B. The Chicago Ordinance Is ~ot Unconstitutionally 
Vague . 

The Chicago ordinance does not violat(: the 
Constitution's prohibition against vague criminal law,; In 
particular, it steers clear of the two flaws that characteriz<! such 
laws: They fail either to "provid[eJ fair warning" of what is 
prohibited or to "provide explicit standards" to limit the 
discretion of those who enforce the law. Grayned v. City oj 
Rockford, 408 U.S. 104, 108·09 (1972). 

Neither defect applies here. In plain term;, the 
ordinance (I) authorizes the police to issue a dispersal order 
when they reasonably believe that one or more loiterers is a 
criminal gang member; (2) gives additional notice to all persons 
covered by the law when they are told to disperse; and (3) 
sanctions only those who disobey the police orders . 

Chicago, then, chose not t~ regulate loitering in and of 
itself: but only to regulate it when combined with crimina. gang 
activity and when police orders to disperse are ignored. These 
features of the law bring it well within the parameter of other 
laws the Court has upheld. See, e.g., Grayned, 408 US. at 113 
(1972) (upholding conviction for creating noise near !chool 
where police discretion was cabined by required show ng of 
interference with school activities); Colten v. Kenlllck)', 407 
U.S. 104, 108·09 (1972) (upholding conviction under disorderly 
conduct statute that required compliance with dispersal order 



9 

and that required intent to cause public inconvenience) L/ 
Shuulesworrh v. City oj Birmmgham. 382 L.S. 87. 91 (1965) 
(upho!ding disobedience-to-police-order law when coupled with 
elemem of sidewalk blockage). 

Instead of stopping here and relying on this authority. 
however. the lower court proceeded. It took the view that these 
featur es of the law did not suffice to save it, even when 
combined with an order of dispersal and a careful definition of 
criminal gang activity. because the individual "has no way of 
knowing whether an approaching police officer has a reasonable 
belief that the group contains a member of a criminal gang." 
Pet. Ila-12a. [n the lower court's view, in other words, the 
validi',y of requiring compliance with police orders turns on 
whether the individuals subject to the order themselves perceive 
an obj~ve basis for the order. not whether the officers have an 
objectively reasonable basis for issuing the order. No doubt 
other courts have voiced similar sentiments. See, e.g., City of 
AkrOf.· 11. Rowland, 618NE. 2d 138, 145 (Ohio 1993) (drug 
loitering ordinance held invalid where, "without being able to 
read 1 he officers' minds," a suspect could not ascertain the 
reasor ab[eness of police suspicion). But these views cannot be 
squared with traditional methods for balancing a community's 
COUeC1 ive interests in security against the individual's interest in 
libert) . 

Left unreviewed, this position also threatens to upset 
time-t.onored understandings of the legitimate authority of the 
police to investigate, ferret out and stop crime. The Fourth 
Amendment has long used "reasonable suspicion" and "probable 
cause" as objective touchstones for determining when 
goverunent may interfere with individual liberty. See Terry v. 
Ohio, 392 U.S. 1,20-22 ([968) (discussing probable cause and 
reasonable suspicion standards as the basis for "assur[ingJ that 
at some point the conduct of those charged with enforcing the 
laws cm be subjected to the more detached, neutral scrutiny of 
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a judge who must evaluate the reasonableness of a panicular 
search or seimre in light of the panicular circumstances··). 
Indeed. the Fourth .-\mendment itself refers just to 
··unreasonable searches and seimres." and has never as.;essed 
compliance with the standard from the perspective o)f the 
mdi,:uJua/'s. as opposed to the officer's, objective determination 
of whether cause exists to request an accounting of the 
individual's conduct. 

Case law proves the point. The Court has frequently 
examined the objective reasonableness of law-enforcement 
action from the standpoint of the officer involved, n.)t the 
individual suspected of crime. See Ornelas v. United States, 
116 S.C!. 1657, 1661-62 (1996) ("components of a 
determination of reasonable suspicion or probable cause will be 
the events which occurred leading up to the stop or search, and 
then the decision whether those historical facts, viewed jrcom the 
standpoint of an objectively reasonable police officer, amount 
to reasonable suspicion or to probable cause"); Terry v, Ohio, 
392 U.S. I, 21-22 (1968) (standard for reviewing Fourth 
Amendment reasonableness is "would the facts available to the 
officer at the moment of the seizure or the search warrant a man 
of reasonable caution in the belief that the action taken was 
appropriate") (internal quotation omitted). Under the ferry­
stop rule, as a result, police may briefly detain an individ'lal on 
"reasonable suspicion" that crime is afoot even though probable 
cause does not yet exist. In the words of Justice Brennan: "The 
Terry doctrine permits police officers. [i]f they haJe the 
requisite reasonable suspicion . .. [to) use a number of d~vices 
with substantial coercive impact on the person to whom they 
direct their attention, including an official 'show of authvrity,' 
the use of physical force to restrain him, and a search of the 
person for weapons." Kolender v. Lawson, 461 U.S. 352,364 
(1983) (Brennan, 1., concurring). As these cases illustrate, the 
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autho.ity of law enforcement to intrude upon an individual's 
libert~· simply does not tum on the suspect' s insight into the 
reasollableness of the officer's action. 

[n addition generally to looking at these requirements 
from the perspective of the law-enforcement officer. the Court's 
search-and-seizure decisions also have applied. these 
reasollableness principles specifically to similar types of law­
enfon:ement action. Just as Chicago authorizes an officer to 
stop ;~a person whom he reasonably believes to be a criminal 
street gang member," 8-4-015(a), so too federal drug 
enforcement agents frequently stop travelers in an airport who 
fit the profile of a drug courier. In the drug interdiction context, 
the Court has frequently permitted such detentions (which, it is 
worth adding, pose far more risk of arrest and loss of liberty 
than an order to disperse). See United States v. Sokolow, 490 
U.S. : (1989); United States v. Montoya de Hernandez, 473 
U.S. 53[ (1985). Roadside stops also may be justified by 
particularized, articulable suspicion of drug trafficking. See, 
e.g., United Slates v. Sharpe, 470 U.S. 675 (1985). Even 
witho",t reasonable suspicion, the Court has permitted random 
drug testing and random roadside stops to end drunk driving. 
Natio,'101 Treasury Employees Union v. Von Raab, 489 U.S. 
656 (\989); Michigan Dept. Of State Police v. Sitz, 496 U.S. 
444 (1989). 

Surely, in the light of these precedents, Chicago does not 
offend the Constitution when it authorizes officers to impose a 

. de mi'limis restriction on' individual liberty with a far greater 
explarlation for doing so than these Fourth Amendment 
decisi.Jns require. Here, officers observed a group of persons 
loitering in a public piace. They fonned a "reasonable belief' 
that the individuals belonged to a criminal gang. They asked 
them '0 disperse. Then and only then did the officers arrest 
anybody, and even then only for failing to do what all citizens in 
a civil society customarily have been expected to do -- obey the 
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police S"e Cox v. Sew Hampshire. 312 l' 5 569. 57-1 ( 1941) 
(,,[ c jivil liberties. as guaranteed by the Constitution. imply the 
existence of an organized society maintaining public order 
without which liberty itself would be lost in the excesses of 
unrestrained abuses"): Cox v. LOUisiana, 37,9. CS 536, 554 
(1965) (maintaining public order protects libertv itself from 
being "lost in the excesses of anarchy") , 

As in the Court's drug-profile cases, moreover, the 
general police order implementing the Chicago ordinance 
illustrates a city policy ensuring that trained officers will perform 
this function, Pet. App. 65a, and sets forth identifiably objective 
criteria for determining gang membership, Pet. App. 61i-68a. 
See also Sokolow, 490 U.S. at 10. In the end, it would'seem 
anomalous if the vagueness limitation of the due process clause 
of the Fourteenth Amendment prohibited what the search-and­
seizure requirement of the same clause positively permit~ . 

No such anomaly, however, exists. Contrary to the 
lower-court's decision, similar rules have governed vagueness 
and overbreadth challenges. See Boos v. Barry, 485 U. S. 3\2, 
33\-32 (1988) (rejecting vagueness challenge to ordinance 
limiting demonstrations at embassies because it was interpreted· 
to permit dispersal "only when th~ police reaso"',!b1y believe 
that a threat to the security or peace of the embassy is pre! ent"); 
Grayned, 408 U.S. at 114 (acknowledging that enforcing 
ordinance prohibiting noisy interference with school a,:tivity 
"requires the exercise of some degree of police judgment, but, 
as confined, that degree of judgment here is permiss.ble"); 
Colten, 407 U.S. at 109 (upholding conviction for disorderly 
refusal to obey dispersal order where "police had cause for 
apprehension ... [of] the risk of accident"). 

All things considered, the Chicago ordinance ad\'ances 
the group goals of security without infringing on individual 
constitutional rights. In many respects, the legality (If this 
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ordinance poses a far less severe risk to libertv than the 
custo'nary right of officers to detain individuals reasonably 
suspe~ted of crime. ~otablv. Chicago does not authorize a 
deten :ion based upon loitering with a gang member. but only 
upon refusal to obey the dispersal order. Far from requiring 
detem ion. the police officer" s order assumes detention will be 
avoid ~d when the individual complies with the order. 
Accordingly, while the Chicago ordinance contemplates that the 
indivi-lual will exercise his or her freedom to walk away, a 
F ourtl1 Amendment seizure contemplates that the police will 
"restnin[J his freedom to walk away," Terry, 392 U.S. at 16. 
At mllst, in other words, the dispersal order intrudes upon a 
generalized privilege of casual association in public places -- a 
privilege that receives no special constitutional protection under 
City of Dallas v. Stanglin, 490 U.S. 19 (1989). The lower­
court's contrary position should be reviewed and reversed. 

C. The Chicago Ordinance Does Not Violate 
Substantive Due Process. 

In addition to misjudging vagueness law, the lower court 
erred in striking the law in all of its applications (i.e., facially) on 
substantive due process grounds. While the court properly 
recognized that the law was subject to rational-basis review and 
could be invalidated only ifit "intrude[s] upon personallibefties 
arbitrarily or in an utterly unreasonable manner," Pet. 18a, it 
nonetheless found the law unconstitutional. This, too, was 
error, and ought to be reviewed. 

It is difficult to see how the Chicago ordinance falls 
short of meeting the modest requirement of rational lawmaking. 
While the laws at issue in Papachristou may not have contained 
a rational means-end fit, Pet. 18a-19a, this law certainly does. 
It takes on the acute problems of youth gang crime by carefully 
regulating criminal gang loitering in the urban setting. Three 
specifc harms form the basis for the law: 
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Intimidation, Bv occupying a ;pecific street comer or 
some other public place, criminal gang members chill 
ordinary, legitimate passage by law-abiding citizens, 
thereby securing an area from which to conduct criminal 
activity -- most prominenrly and most usually, drug­
dealing. 

Facilitation_ The presence of loitering criminal gang 
members provides a conrext in which crime floulishes. 
A drug transaction in a loitering crowd, for example, 
provides cover, allows perpetrators to evade being 
caught, and creates a group dynamic oflawlessness that 
is larger than the sum of its individual parts. The 
conspicuous public presence of the gang also makes it 
difficult for innocenr youths to resist the temptation (or 
outright pressure) to join one or another criminal gang. 

Victimization. A particularly cruel feature of criminal 
gang activity is the loss of young lives through gang 
shootings, be they the lives of fellow gang memcers or 
those of unfortunate bystanders. Loitering by persons 
with identifiable gang membership, the Chicago 
experience has shown, creates a frequent target for rival 
gangs. 

Plainly, these reasons together with those identified .n the 
extensive hearings before the Chicago City Council, suflice to 
establish a rational basis for enacting this law. 

But even if these rational bases did not support the 
legislation in some circumstances, they most assuredly! upply 
sufficient grounds to prevent the Illinois Supreme Court from 
striking the law facially, which is to say in all of its applicnions. 
A facial challenge is the most difficult to sustain. Btcause 
courts have a duty to save, not destroy, legislation, see / dams 
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FruJl Co, v, Barrell, 494 l' S 638,647 (1990), the Coun has 
long held that a facial challenge may succeed onlv after the 
claimants have met their burden of sho"ing "no set of 
circunstances" in which the law may be constitutionally 
apptiei" {"IlJled Siaies v, Salerno, 481 L'S 739. 745 (1988); 
See Rella v, Flores. 507 L', S 292, 30 I (1993) A similar rule 
govems vagueness challenges, See 'I 'iI/age of Hoffman Estates 
v, FIi,?side, Hoffman Estates, Inc" 455 U.S 489,495 (1982) 
(facia; challenge must be rejected unless the law is 
"impermissibly vague in all of its applications"), In some 
circumstances, if not in most or all circumstances, the police 
clearly do not violate substantive due process when they order 
indivduals reasonably suspected of criminal gang activity to 
disperse, 
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CO:-.cCLCSION 

For the foregoing reasons. the amicI States respe-;tfully 
urge the Coun to gram the writ and reverse the lower-coun 
decision. 

March 9, 1998 

Respectfully submitted. 

BErrY D. MONTGOM.ERY 
Attorney General 
JEFFREY S. SUTTON 
State Solicitor 

Counsel of Record 
ROBERT C. MAIER 
Assistant Attorney General 
30 E. Broad Street. 17th Floor 
Columbus, Ohio 43215 
(614) 466"8980 

COUNSEL FOR THE 
AMICI STATES 



No. 97-1121 

CITy OF CHICAGO, 

Petitioner, 
v. 

JESUS MORALES, et aI., 
Respondents. 

On Petition For A Writ Of Certiorari 
To The Supreme Court Oflllinois 

BRIEF AMICI CURIAE OF 
CHICAGO NEIGHBORHOOD ORGANIZATIONS 

IN SUPPORT OF PETITIONER 

Of C01I1ISei: 

DANM.KAHAN 
TRACEY L. MEAREs 
University of Chicago 
. LawSchool 
1111 East 60th Street 
Chicago, illinois 60637 

DlEODORE B. OLSON 
COIIIISei of Record 

MIGUEL A. EsnADA 
MARx. A. PERRy 
GIBSON, DuNN & CRUTCHER u.P 
1050 COIDIecticut Avenue, N.w . 
Washington, D.C. 20036 
(202) 955-8500 

Counsel for Amici Curiae 



i 

QUESTIONS PRESENTED 
I. Whether the right to loiter on public streets with 

members of a criminal street gang is one of the traditional 
"amenities of American life" that. under principles of "subs­
tantive due process," may not abridged by a police order to 
disperse. 

2. \\'hether an ordinance that (i) specifically defines 
"loitering" and "criminal street gangs," (ii) authorizes police 
to order the dispersal of a group of loiterers when there is 
probable cause to believe that members of criminal street 
gangs are among the group, and (iii) permits the arrest of 
those loiterers who disobey the order to disperse, is so lack­
ing in clarity that it is void for vagueness in all of its appli­
cations. 
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;Iqlmnt ~Jlurl gf tqr ~uitd ;trlts 
OCTOBER TERM, 1997 

No. 97-1121 

CITY OF CHICAGO, 

v. 
JESUS MORALES, et aI., 

Petitioner, 

Respondents. 

On Petition For A Writ Of Certiorari 
To The Supreme Court Of Illinois 

BRIEF AMICI CURIAE OF 
CHICAGO NEIGHBORHOOD ORGANIZATIONS 

IN SUPPORT OF PETITIONER 

Amici curiae Chicago Neighborhood Organizations re­
spectfully submit this brief in support of petitioner, the City 
of Chicago. I 

INTEREST OF AMICI CURIAE 
Amici curiae are a number of neighborhood organizations 

and community groups in the City of Chicago. See App., 
infra. Amici represent concerned Chicago citizens and voters 
who are actively involved in identifying and implementing 
programs to stem the epidemic of drug abuse, violence, and 

1 Pursuant to this Court's Rule 37.2(a), leners of consent from all par­

ties to the filini-of this bnef have ~t:: with the Clerk. Pursuant 
to this Coun','Rule 37.6, amici t that this bnef w .... DO( 

authored·is ... bDle or In pan by counsel for any pany, and that no per­
son or entiry other than amici, their members, or "ir counsel made • 
monetary contnbution to the prepancon or submission of this bnef. 
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other gang-related cnmlnal acti vlties that plague their nei gh_ 
borhoads and our :-Iation's urban areas generally . . 4mici are 
concerned that the Illinois Supreme Court's decisian un­
reasonably thwarts the reasoned detenninatian by the pea­
pie's elected representatives that respansible community­
based palicing of members of criminal arganizatians can 
prevent and deter gang-related crime in Chicago.. 

Amici represent the interests af the very people far whom 
the gang-Iaitering ardinance was enacted: They live in many 
af the Chicago. cammunities hit hardest by gang-related 
crime, and are afraid to. walk about in their awn neighbor­
haads as a result of gang-related crime and vialence. They 
saw firsthand that the ardinance, befare it was declared un­
canstitutianal, improved the quality of life in their cammuni­
ties. 

Amici believe that cammunity pal icing generally, and 
particularly the gang-Iaitering ordinance under revieW, bene­
fits all residents af the cammunities in which gangs are ac­
tive, including both law-abiding citizens and the yaung peo­
ple-their children, siblings, and relatives--who are most at 
risk from the dangers of gang membership. Mareover, amici 
see no. canstitutianal infinnity in reasonable efforts to. rid 
their streets af the scaurge af criminal street gangs, and they 
support the City's effarts to. reinstate and enfarce the ardi­
nance that was enacted explicitly to. safeguard the safety, se­
curity, and liberty af their members. 

STATEMENT 
1. Recent years have seen a dramatic change in the way 

many big<ity police departments respond to. criminal behav­
iar. Rather than focusing salely an solving seriaus crimes 
that already have occurred, police increasingly take measures 
to. prevent crime before it happens~ Police intervention in 
relatively small-scale disorder-for example, preventing 
rowdy, drunken and antisocial behavior, eradicating graffiti. 
litter and vandalism; and enforcing curfew. cruising and loi­
tering laws-has been shown to make neighborhoods safer 
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places and to reduce the incidence of more serious criminal 
activiry.2 

The incre~ingly prevalent strategy of using police to 
maintain order in urban communities. in addition to the tradi­
tional police role of solving serious crimes. generally is ref­
erred to as "communiry policing."3 Although the concept 
can be implemented through a variety of means, a central 
tenet of community policing is that "working partnerships 
between the police and the community can play an important 
role in reducing crime and promoting security. "4 ill other 
words, U[i]t promises that police will be responsive to the 
expressed needs of the communities they serve."5 

A principal impetus for the community policing move­
ment.is the common-sense notion that there is less crime in 
orderly neighborhoods. As a leading article explained, "if a 

2 For example. New York City police implemented such a program in 
1993. focusing 00 such low-level offenses as vandalism, panhandling. 
public drunl<enne .. , unlicensed vending and prostitutioD. 10 the ensu­
ing several years, this strategy proved to be effective in reducing the 
level of serious crime, The murder rate dropped nearly 40 pcrcen~ the 
robbery rate more than 30 pcrceD~ and the burglary rate more than 2S 
perceDt. Kahan, Social lnfluence. SocIal Meaning. and Deterrence. 83 
Va. L. Rev. 349. 367 (1997). Crime in New Yorl< is decreasing at 
more than twice the national average, and is at its lowest level tn more 
than 2S years. "City officials and at leasl some criminologists credit 
the larger reduction in crime rates to [the) recent emphasis 00 'order 
maintenance ... ' [d. al 368-369; see Kelling & Coles, Fixing Broken 
Window.: Restoring Order and Reducing Crime in Our Communiries 
151-156 (1996). 

3 See Livingston. Police Discretion and the Quality of LIfe in Public 
Places: Courts. Communities. and the New Policing. 97 Colum. L. 
Rev. SS I, 573-578 (1997). 

4 Moore, Problem-Solving and Community Policing. in Tonry & 
Morris. cds., Modern Policing 99, 123 (1992). 

5 Skogan. Disorder and Decline: Crime and the Spiral of Decay in 
American Neighborhoods 90 (1990). 



window in a building is broken and left unrepaired. all the 
rest of the windows will soon be broken. . .. [Olne unre· 
paired broken window is a signal that no one cares. and so 
breaking more windows costs nothing."6 Signs of disorder 
in public streets--e.g.. broken windows. liner. drunks or 
drug addicts slumped on the sidewalk. or loitering gang 
members--<:ause the law-abiding public to avoid public 
rights of way and thus severely dilute the kinds of informal 
social checks that traditionally have permined all of us to 
look after each other and to keep our streets safer. "[I]t is 
more likely that here. rather than in places where people are 
confident they can regulate public behavior by informal con­
trols. drugs will change hands. prostitutes will solicit. and 
cars will be stripped. "7 Community policing is thus founded 
on the notion that "the police oUght to protect communities 
as well as individuals." and that. accordingly, "the police­
and the rest of lIS-{)ught to recognize the imponance of 
maintaining, intact. communities without broken windows,"8 

2. In 1992. the Chicago City Council held extensive 
hearings on the vexing public-safety problems posed for that 
city's residents by criminal street gangs. After extensive 
testimony from law enforcement and from community resi­
dents who lived under the terror created by those gangs, the 
City Council found that "the continuing increase in criminal 
street gang activity in the City [was] largely responsible" for 
an "increasing murder rate as well as an increase in violent 
and drug related crimes." and that "the burgeoning presence 
of street gang members in public places has intimidated 
many law abiding citizens." Pet. App. 60a. 

6 Wilson & Kelling. Broun Window,. The Atlantic Monthly 29. 31 
(Mar. 1982) (emplwis omJned). 

7 It! at 32. 

8 Id. at 38. 
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The City Council specifically found that. apart from 
"creat[ingJ a justifiable iear for the safety of persons and 
property in the area" (ibid. l. loitering involving members of 
criminal street gangs furthered the gangs' criminal activities 
in two important and distinct ways. First, gang members 
"avoid arrest" for their street crimes by eschewing overt 
criminality and simply loitering "when they know the police 
are present." !bid. Second, loitering is indispensable to the 
notion of gang "turf'-i.e., the assertion by a particular 
criminal gang of the right to control a given area of the City 
to the detriment of competing gangs and the members of the 
law-abiding public-because "[0 Jne of the methods by which 
criminal street gangs establish control over identifiable areas 
is by loitering in those areas and intimidating others from 
entering those areas." Ibid. 

In view of those findings, the City Council adopted an 
ordinance authorizing police officers to order gang members 
who are loitering in public areas (or those loitering with 
them) to disperse, and to arrest those who refuse to do so: 

Whenever a police officer observes a person whom he 
reasonably believes to be a criminal street gang mem­
ber loitering in any public place with one or more other 
persons, he shall order all such persons to disperse and 
remove themselves from the area. Any person who 
does not promptly obey such an order is in violation of 
this section. 

Pet. App. 6Ia. The ordinance carefully defined each of its 
operative terms. The phrase "criminal street gang" was de­
fined to require, among other things, an organization en­
gaged in a pattem of specifically identified state crimes. Pet. 
App. 61 a-62a. The term "loiter" was defined as "to remain 
in anyone place with no apparent purpose." Pet. App. 61 a. 

In addition, the Chicago Police Department adopted de­
tailed guidelines governing the enforcement of the gang­
loitering ordinance. The ordinance was enforced only in 
"areas frequented by members of criminal street gangs 
which, because of their location, significantly affect the ac-
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tivities of law-abiding persons in the surrounding commu­
nity." Pet. App. 68a. Such areas were to be desIgnated after 
consultation with "local officials. leaders of local community 
organizations. and other citizens likely to be able to provide 
reliable information." !bId. Thus, in the finest spirit of 
community policing, the police explicitly entered into a part­
nership with neighborhood residents to identify those areas 
in which gangs were destroying the fabric of community life, 
and to enforce the ordinance in those areas to enhance the se­
curity and safety of all residents. 

3. Respondents were separate Iy arrested for disobeying 
a police order to disperse or "move along" under Chicago's 
gang-loitering ordinance and challenged the validity of the 
ordinance on nwnerous constirutional grounds. After sepa­
rate proceedings in the lower state courts, the Supreme Court 
of Illinois consolidated respondents' challenges and agreed 
with respondents that the ordinance is inconsistent with the 
federal Constirution. 

The court first concluded that the ordinance is void for 
vagueness. Pet. App. 6a-17a. The court explained that, even 
though the term "loiter" is specifically defined by the ordi­
nance as "remain[ingJ in one place with no apparent pur­
pose," the term fails to give persons of ordinary intelligence 
sufficient notice of what is prohibited, because "[pJeople 
with entirely legitimate and lawful purposes will not always 
be able to make their purposes apparent to an observing p0-

lice officer." Pet. App. lOa. That infirmity was not cured, in 
the court's view, by the requirement that the officer have 
probable cause to believe that one of the loiterers is a gang 
member, by the fact that it is a.legal defense under the ordi­
nance that no member of the group was in fact a gang mem­
ber, or by the fact that prosecution is possible only if the de­
fendant disobeys a clear order to disperse. As the court .saw 
it, the city may not criminalize even a defendant's !cnowing 
participation in, or association with, criminal street gangs 
(Pet. App. l2a), and it may not confer on police authority to 
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disperse loiterers "if the underlying staNte is itself imper­
missibly vague .. ' Per. App. 13a . 

The court also concluded that the purported "vagueness" 
of the ordinance improperly encouraged "arbitrarv and dis­
criminatory enforcement" Pet. App. 14a. In this c~ru1ection, 
the court was especially critical of the Chicago Police De­
partment's effort to set forth specific written guidelines for 
enforcing the ordinance, a step that the court conceded was 
contemplated by the City Council, because in the court's 
view "lawmakers may not abdicate their responsibilities for 
setting the standards of the criminal law." Pet. App. 15a. 

FinaVy, the court emphasized that Chicago's ordinance 
"is an arbitrary exercise of the city's police power and, thus, 
violates substantive due process." Pet. App. 17a. The court 
believed that its conclusion was compelled by Papachrisrou 
v. City of Jacksonville, 405 U.S. 156 (1972), which., in the 
court's view, stood for the proposition that the type of loiter­
ing prohibited by the ordinance is one of the traditional 
"amenities of American life." Pet_ App. 17a (citing Pa­
pachristou, 405 U.S. at 164). The "amenities" invaded by 
the . Chicago ordinance, in the court's view, included "the 
general right to travel, the right of locomotion, the right to 
freedom of movement, and the general right to associate with 
others." Pet. App. 18a (citations omitted). 

In light of its conclusion that the gang loitering ordinance 
violates due process, the court found it unnecessary to exam­
ine respondents more specific claims under the First, Fourth, 
and Eighth Amendments. Pet. App. Sa, 19a. 

REASONS FOR GRANTING THE PETITION 
The Supreme Court of lIIinois concluded in this case that 

the right to loiter with members of criminal street gangs is an 
"amenit[y] of American life" that includes a plethora of 
rights that are protected from goverru11ent intervention by 
principles of "substantive due process." Pet. App. 17a-18a. 
The court also concluded that Chicago's gang loitering ordi­
nance is an "arbitrary restriction" of those rights (Pet. App. 
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19a1. because its purported "vagueness" encourages arbirrary 
law' enforcement. Pet. App. l8a-l9a. l .. a-15a. Those con­
clusions. in the court's "iew, obviated any need to consider 
respondents' claims that the ordinance violates specific pro­
visions of the Bill of Rights. 

Neither the mode of analysis employed, nor the con­
clusions reached, by the lIIinois Supreme Court can be rec­
onciled with this Court's cases. This Court's precedents 
forbid the invocation of "substantive due process" in con­
texts already addressed by specific provisions of the Bill of 
Rights. The court below, however, neatly avoided respon-' 
dents' claims under the Bill of Rights, which were obviously 
meritiess, and awarded them relief on essentially the same 
allegations simply by inventing broader rights under the 
guise of "due process." The court similarly misused the nar­
row due process doctrine of vagueness, which is addressed to 
the clarity of legislation. to invalidate an ordinance that is 
unquestionably clear but that the court believed was, as a 
policy matter, too broad. Again. however, the breadth of 
legislation is cause for its invalidation only when it is shown 
that such legislation reaches substantial amounts of constitu­
tionally protected conduct-i. e., only upon analysis of the 
very questions under the Bill of Rights that the court below 
expressly refused to address. Because the etTOneous ruling 
below exacerbates longstanding conflicts about the penn is­
sible scope of loitering and other community policing ordi­
nances, and effectively disables an entire State of the Union 
from addressing a pressing social problem, this Court's re­
view is clearly warranted. 

l. The mode of analysis employed by the Supreme 
Court of Illinois put the cart before the proverbial horse. 
This Court has repeatedly made clear that if an "explicit 
textual source of constirutional protection" applies, govern­
ment action must be analyzed under that standard "rather 
than under a 'substantive due process' approach." Graham 
v. Connor, 490 U.S. 386, 395 (1989). In Graham, the Court 
applied that principle to hold that substantive due process has 
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no place in analyzing claims that police used "excessive 
force" during an arrest, which must instead be gauged solelv 
under the Fourth Amendment. As the Court put it, "(b]~­
cause the Fourth Amendment provides an explicit textual 
source of constitutional protection against this sort of phvsi­
~ally intrusive governmental conduct, that Amendment, -not 
the more generalized notion of 'substantive due' process,' 
must be the guIde for analyzing these claims." [d. at 395. 

The Court reaffirmed that principle in Albright v. Oliver, 
510 U.S. 266 (1994), which rejected the notion that substan­
tive due process embodies some right to be free from 
"arbitrary" prosecutions. As the Chief Justice explained, 
"(I]t was through (the] provisions of the Bill of Rights that 
their Framers sought to' restrict the exercise of arbitrary 
authonty by the Government in particular situations." [d. at 
273 (plurality). Thus, the Court concluded, only the specific 
Amendment that addresses the "particular sort of government 
behavior," rather than notions of substantive due process, 
should be applied to claims challenging that particular behav­
ior. Ibid.; see also id. at 288-289 (Souter, J., concurring in 
Judgment) (applying general "rule of reserving due process 
for otherwise homeless substantial claims"). And only last 
Term, the Court unanimously emphasized that "if a constitu­
tional claim is covered by a specific constitutional provision, 
such as the Fourth or Eighth Amendment, the claim must be 
analyzed under the standard appropriate to that specific pre­
vision. not under the rubric of substantive due process." 
United States v. Lanier, 117 S. Ct. 1219, 1228 n.7 (1997).9 

The decision below got that principle exactly backwards. 
because it expressly refused to address the specific provt-

9 See, e.g., May. v. City of SI. Louis. 123 FJd 999 (7th Cit. 1997) 
(Fourth Amendment alone controls conduct of police officer who gave 
ehase that resulted in death); Armendariz v. Penmall, 75 F.Jd I J II (9th 
Cit. 1996) (en bane) (Just Compensation Clause. oat due process, eon­
trols claims for inverse eoodemnation) . 
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sions of the Bill of Rights that speak to respondents' claims 
:md resolved those claims Instead by reference to the amor­
phous requirements of ··substanuve due process." That is a 
key error, because it is obvious from this Court's cases that 
Chicago's ordinance offends none of the provisions of the 
Bill of Rights that the ordinance implicates. Because the Bill 
of Rights speaks to-and does not invalidate-the bulk of 
the governmental conduct that the court below found objec­
tionable, its "requirements are not to be supplemented 
through the device of 'substantive due process. '" Albright, 
510 U.S. at 276 (Scalia. J., concurring). 

The most germane provision of the Bill of Rights is, of 
course, the Fourth Amendment. As Judge Easterbrook re­
cently noted, it is clear that this "Court has looked exclu­
sively to the fourth amendment for substantive limits to 
searches and seizures," Mays, 123 F.3d at 1002 (emphasis 
added), attempted seizures, see California v. Hodari D., 499 
U.S. 621 (1991), and even entirely consensual encounters in 
which police purportedly communicate to a citizen that "he 
[is] not at liberty to ignore the police presence and go about 
his business." Florida v. Bostick, SOl U.S. 429, 437 (1991). 

Chicago's ordinance is fully consistent with the Fourth 
Amendment. Even if an officer's order to disperse could be 
considered a "seizure," but see Brower v. County of lnyo, 
489 U.S. 593 (1989), Chicago police will issue such an order 
only "when there is probable cause to believe that criminal 
street gang members are loitering in a designated area" Pet. 
App. 72a (emphasis added). The existence of probable cause 
objectively justifies the minimal intrusion on individual lib­
erty that the Chicago ordinance contemplates, and it accord­
ingly constitutes the best guarantee of "evenhanded law en­
forcement" Horton v. California, 496 U.S. 128, 138 (1990); 
compa,. Brown v. Texas, 443 U.S. 47, 50-53 (1979) 
(invalidating "stop and identify" statute under the Fourth 
Amendment, because statute did not require officer to have 
probable cause or reasonable suspicion). That point was 
unanimously emphasized by the Court only two years ago, 
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when this Coun rejected the claim that the vehicular traific 
laws are so broad and pervasive that thevessentiallv license 
"the police to single out whomever they wish for -a stop." 
Wltren v. eniled SlaleS, 116 S. Ct. 1769. 1777 (1996). As 
the Coun emphasized in Wltren, the existence of probable 
cause is sufficient to justify interference with an individual's 
freedom of movement, since "the usual rule [is] that probable 
cause to believe the law has been broken 'outbalances' pri­
vate interest in avoiding police contact." !bid. IO 

While this Court's cases recognize that particular gov­
ernmental conduct may implicate more than one "texrual 
source" of protection, Soldal v. Cook County, 506 U.S. 56, 
70 (1992); United States v. James Daniel Good Real Prop­
erty, 510 U.S. 43, 49-50 (1993), respondents' claims are 
even more implausible when examined in light of other pro­
visions of the Bill of Rights. Chicago's ordinance does not 
create a "starus" offense (Pet. App. Sa), because it requires 
affirmative volitional conduct-loitering, membership in (or 
association with) a criminal street gang, and disobedience of 
a police order. See Powell v. Texas, 392 U.S. 514, 533 
(1968). Nor does the ordinance interfere with associational 
rights protected by the First Amendment. Standing on a 
street comer with members of a criminal street gang "might 
be described as 'associational' in common parlance," but 
loitering "simply doles] not involve the sort of expressive as­
sociation that the First Amendment has been held to protect." 
Dallas v. Stanglin, 490 U.S. 19, 24 (1989). Rather, the ac­
tivity proscribed by the ordinance is analogous to "walking 
down the street or meeting one's friends at a shopping 

IO[ndffii. the Coun expressly disclaimed the abi/il)! to engage in the 
son of open-ended review that the coun below adopted here under the 
guise of "substantive due process": "(Wle are aware of no pnnciple 
Wt would allow us to decide at what point a code of law becomes so 
expansive and so commonly violated wt infraction itSelf can no longer 
be the ordinary measure of the lawfulness of enforcement." Whren. 
116 S. Ct. at 1777. 
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mall"-which this Court has held outside the ambit of First 
.>unendrnent protections. [d. at 25. Just as the Constitution 
does not recognize a "generalized right of 'social association' 
that includes chance encounters in dance halls" (ibid.), it 
does not create any right of "criminal association" that in­
cludes the right to remain on a street "with no apparent pur­
pose" other than to associate with a "criminal street gang." 

The proper mode of constitutional analysis, therefore, 
demonstrates that Chicago's ordinance does not violate any 
of the textual provisi'ons it arguably implicates. Those tex­
tual provisions, "not the more generalized notion of 
'substantive due process'" (Graham, 490 U.S. at 395), must 
therefore control respondents' assertion that Chicago's ordi­
nance unduly invades their liberty interests in remaining on a 
public street without police interference. And, as demon­
strated below, this Court's cases make it absolutely clear that 
the ordinance is also consistent with the requirement of "fair 
waming"-the only remaining liberty interest that was iden­
tified by the Supreme Court of Illinois and has been recog­
nized by this Court's cases. 

2. "The protections of substantive due process have for 
the most part been accorded to matters relating to marriage, 
family, procreation, and the right to bodily integrity." Al­
bright, 510 U.S. at 272 (plurality). I I This Court's reluctance 

II Th. "rights" of loit.ron that the Chicago ordinanc. purport.dly in-
fring.' are, n.edl .... to say, "markedly different from those recogniz.d 
in this group of c ....... Albrighl. 510 U.S at 272. Whil. this Coun has 
recOgnized a limited constirunonal right to inlenlale aavel-"or, more 
precis.ly •. the right of free interstate migration" (Allonlty General of 
NY. v. SolO-Lopez, 476 U.S. 898. 902 (l986)}-it has never h.ld that 
the Constimtion prolubits restrictions on intl'35tat. (mucb Ie .. inaacllY) 
ttaveL Cf Hodgsofl v. Minnesota. 497 U.S. 417.435 (1990). Th. 
Coun certaiIIIy has n.ver recognized a cOllSnrutional right to aavel-or 
"'OCOIDOV'," or "mov. around" -sufficiently .Iastic to comprebend a 
"riab!" ID "remain in one place Wlth no apparent purpose" other. than to 
congregate witb Cl'imilW street gangs. 
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to invoke "substantive due process" has nowhere been more 
pronounced than in matters touching on what conduct States 
choose to make criminal. States enjoy wide latitude in this 
area. see. e.g., .'vlanin v. Ohio. 480 U.S. 228. 232 (1987), and 
courts thereiore "should not lightly construe the Constitution 
so as to intrude upon the administration of justice by. the in­
dividual States." .'vfedina v. California, 505 U.S. 437, ~5 
(1992); Montana v. Egelhoff, 116 S. Ct. 2013, 2024-2025 
(1996) (Ginsburg, I., concurring in judgment). A State's 
decision in this regard is not subject to due process challenge 
unless it "offends some principle of justice so rooted in the 
traditions and conscience of our people as to be ranked as 
fundamental." Medina, 505 U.S. at ~5; Egelhoff, 116 S. Ct. 
at 2025 (Ginsburg, I., concurring in judgment). And, of 
course, it is respondents' burden to establish affirmatively 
that the ordinance they challenge transgresses fundamental 
principles of justice. See Egelhoff, I 16 S. Ct. at 20 I 9 (plur­
ality). This they cannot do. 

The only "firmly rooted" principle recognized by' this 
Court that relates to respondents' claims here is the require­
ment of "fair warning" embodied in the void-for-vagueness 
doctrine. Contrary to the apparent assumption of the Illinois 
Supreme Court, however, the vagueness doctrine-like other 
due process doctrines-does not give the judiciary "a 
'chancellor's foot' veto over law enforcement practices of 
which it [does] not approve." United States v. Russell, ~I I 
U.S. 423, 435 (1973). As this Court made clear only last 
Term, the essence of vagueness review is simply the re­
quirement of "fair warning," which centers on the use of 
"language that the common world will understand(] of what 
the law intends to do if a certain line is passed." Lanier, 1 17 
S. Ct. at 1224 (quoting McBoyle v. United States. 283 U.S. 
25, 27 (193 I) (Holmes, I.)); see also Kolender v. Lawson, 
461 U.S. 352, 357 (1983). Accordingly "the touchstone is 
whether the statute, either standing alone or as construed., 
made it reasonably clear at the relevant time that the defen­
dant's conduct was criminal." Lanier, I 17 S. Ct. at 1225. 
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The gang-loitering ordinance easily meets that standard. 
It clearly defines membership in a "criminal street gang" by 
reierence to a "pattern" of expressly identified state crimes. 
Cf FOri Wayne Books. [nco v. [ndiana, ~89 U.S. 59 n.7 
(1989) (noting that state RICO statute's "pattern" require­
ment is "inherently less vague" than underlying crimes). The 
ordinance also clearly informs citizens of the prohibited con­
duct: "[R]emaining in one place with no apparent purpose" 
in the company of one or more members of a "[ c ]riminal 
street gang." App. 61 a. Ordinary peep Ie are perfectly capa­
ble of understanding what the ordinance proscribes. Lest 
there be any doubt, however, an arrest can be made only after 
a police officer informs the loiterers of their legal obligations 
under the ordinance and they refuse a lawful order to dis­
perse. There can be no question but that a person in those 
circwnstances "should understand that he could be convicted 
... if he fails to obey an order to move on." CO/len v. Ken­
tuc!cy, 407 U.S. 104, 110 (1972); cf Schenck v. Pro-Choice 
Nerwork, 117 S. CI. 855, 869-870 (1997) (defendants, to 
whom injunction was specifically directed, "certainly" were 
given "a reasonable opportunity to know what was prohib­
ited',).12 

£n reaching the opposite conclusion, the Illinois Supreme 
Court placed nearly dispositive, but mistaken, reliance on 
two passages from Papachristou. The first passage referred 
to "amenities of life" that are "not mentioned in the Consti­
tution or in the Bill of Rights" but that nonetheless may be 
elements of due process. 405 U.S. at 164; see Pet. App. 17a. 
That passage, however, is not a I icense for lower courts to 

12 [t simply blink.s reality to suggest that the aldermen. the police, the 
general public:, and especially the gang members themselves do not 
know wbat the Chicago ordinance outl • ..,s. Indeed. unJeu the opinion 
below is an exercise in disingenuity, the justices of the stale supreme 
court may be the only people in Illinois who do nol know what it 
means. 
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discover those "amenities" on their own and in the teeth of 
the methodology prescribed by this Court in Graham. Al­
bright. and Lanier; indeed, only the most benighted view of 
what "historically (has been] part of' those "amenities" 
(PapachrislOu, 405 U.S. at 164) could lead to the conclusion 
that loitering with criminal gangs is among them. In the sec­
ond passage on which the court below relied, Papachristau 
emphasized that the activities outlawed by Jacksonville's 
ordinance "by modem standards are normally innocent_" fd. 
at 163; Pet. App. 9a. As its context makes clear, however, 
nothing in that passage purponed to confer on the lower 
courts unguided discretion to second-guess legislative judg­
ments that specific conduct is nat "innocent"-the Court's 
point was simply that an ordinance's lack of clarity is an es­
pecial source of concern when the ordinance is applied to 
conduct that a citizen would not otherwise recognize as cul­
pable. See Papachristau, 405 U.S. at 162-163 (emphasizing 
need for "fair notice''). As already demonstrated, lack of 
clarity is not a failing that can fairly be ascribed to Chicago's 
ordinance. 

Indeed, the Illinois Supreme Coun's real difficulty with 
the ordinance apparently was not that it is unclear, but that it 
is too braad: 

The city has declared gang members a public menace 
and determined that gang members are too adept at 
avoiding arrest for all the other crimes they commit. 
Accordingly, the city council drafted an exceptionally 
broad ordinance which could be used to sweep these 
intolerable and objectionable gang members from the 
city streets, 

Pet. App. 16a. Overbreadth is, of course, a distinct constitu­
tional doctrine. Like vagueness, however, it is limited in 
reach. 13 This Court has made clear that a legislative enact-

13 The repealed citation by the court below of Shuniuworrh v. Bir­
mingham, 382 U.S. 87 (1965), an overbreadth case, suggeslS thaI the 
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ment can be declared unconstitutionally "overbroad" only if 
it "prohibits constitutionally protected conduct." Grayned v. 
Clrv of Rockford, -l08 u.S. 104, 114 (1972). Indeed. this 
Court "ha[sJ not recognized an 'overbreadth' doctrine out­
side the limited context of the First Amendment." United 
States v. Salerno, 481 U.S. 739, 745 (1987). Because the 
ordinance does not infringe on any First Amendment inter­
ests. and violates no other specific provision of the Constitu­
tion. its mere breadth cannot serve as a basis for facial in­
validation. 

In any event, the Chicago Police have prepared detailed 
guidelines for the enforcement 0 f the ordinance. which' 
eliminate any difficulty the broad language of the ordinance 
itself might pose. Pet. App. 64a-73a. The court below re­
jected those guidelines on the ground that U[i]t is the duty of 
the lawmakers to establish minimal guidelines to govern law 
enforcement." Pet. App. 16a. But nothing in our Constitu­
tion governs the manner in which States, or local govern­
ments, allocate their legislative functions. Highland Farms 
Dairy. Inc. v. Agnew, 300 U.S. 608. 612-613 (1937) (UHow 
power shall be distributed by a state among its governmental 
organs is commonly. if not always, a question for the state 
itself'); Dreyer v. JIIinois. 187 U.S. 71,83-84 (1902) (due 

court below did not see any S1gruficance distinction between the two 
doctrine.. See Pet. App. Sa, 12a-13a. The ordinance at issue in Shut­
tlesworth, bowever, made it a crune "to stand or loiter upon any street 
or sidewalk ... after having been requ .. ted by any police officer to 
move Oil." 382 U.S. at 90. The Court', concern was primarily with the 
blanket prohibition on "standing" on a public street, whicn was per­
meated "with (an] ever-present potennal for arbitnnly suppressing 
First AllleDdment liberti ..... {d. at 90-91. Indeed. the Court noted that 
the ordinaace !lad been narrowed ,ince the evento Ul !hat c.... Once 
the onIiaaoce ..... narrowed to apply to loiteren who obsaucted free 
passage aDd "refused to obey a requ .. t by an officer to move on," the 
Court could "not say that the ordinance is unconstirutional." {d. at 91. 

process does not reqL 
Court frequentlv look' 
tenmining whether stal 
of Hoffman Estaces y 

455 u.S. 489, 494 n.: 
lenge to a state law, a 
any limiting construct 
agency has proffered'~ 

The police guidelin 
breadth of the ordinan. 
trary enforcement: .. 
loitering is not enfor 
way, this directive [e' 
limitations on the er 
members. and thereby 
nance in a fair and pn 
cursory review of th 
guiding provisions of 
officers on the street 
ordinance than they d. 
laws. The Court mus 
enforce the gang-loitCl 
courts who will there. 
do so fairly. See, e.g., 
196, 210 (1995); Unit. 
272 U.S. I, 14-15 (19: 

3. The questions 
sion below reflects p' 
regarding the constitl 
U[ Clourts have reach. 
cases assessing facial 
legislatures and city c 
authority to deal wit 
prohibitions on loiten 
ing statutes are uphel( 
in others. Compare •. 
1993) (holding 10itCl 



"::;: . --.... ~',r~ 
•.. ' ~_.-.-;.: . . ~;.,-: ~- •. 

g ,:~t:~~d~U" -, .. c: ' .. 17 • 

'! "overbroad" onl~~f ~: 'g~;lJ':css does not require separation of state powers). This 
:onduct." Cravned v. Court frequentl,! looks to administrative constructions in de-
(1972). Indeed. this termtning whether state starutes are vague. See. e.g., VWage 

Jreadth' doctrine out- of Hojlman Estates v. The FiIpside. Hoffman Estates. Inc., 
\mendment." C'nited .. 55 U.s. .. 89, .. 94 n.5 (1982) ("In evaluating a facial chal-
(1987). Because the lenge to a state law, a federal court must, of course, consider 
r5t Amendment inter- any limiting construction that a state court or enforcement 
vision of the Constiru- agency has proffered") (emphasis added) . 
. a basis for facial in- The police guidelines were adopted not only to narrow the 
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breadth of the ordinance, but to avoid any possibility of arbi­
trary enforcement: "In order to ensure that the anti-gang 
loitering is not enforced in an arbitrary or discriminatory 
way, this directive [establishing the guidelines) establishes 
limitations on the enforcement discretion of Department 
members, and thereby provides for enforcement of the ordi­
nance in a fair and principled way." Pet. App. 65a. Even a 
cursory review of the numerous and detailed discretion­
guiding provisions of the police guidelines demonstrates that 
officers on the street have less discretion in enforcing the 
ordinance than they do, for example, in enforcing the traffic 
laws. The Court must presume that the police officers who 
enforce the gang-loitering ordinance, and the prosecutors and 
courts who will thereafter review those officers' work, will 
do so fairly. See. e.g., United States v. Mezzanallo, 513 U.S. 
196,210 (1995); United States v. Chemical Foundation. Inc., 
272 U.S. I, 14-15 (1926). 

3. The questions presented are important, and the deci­
sion below reflects profound confusion in the lower courts 
regarding the constitutionality of commWlity policing laws. 
"[C)ourts have reached conflicting results in several recent 
cases assessing facial vagueness challenges to the efforts of 
legislatures and city councils to fashion new forms of police 
authority to deal with neighborhood problems," including 
prohibitions on loitering. Livingston, supra, at 558. Loiter­
ing statutes are upheld in some jurisdictions and struck down 
in others. Compare, e.g., EL v. State, 619 So. 2d 252 (Fla. 
1993) (holding loitering ordinance unconstitutional), with, 

• 
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e.g., Ciry of Tacoma v. Lu\·ene, 827 P2d 137~ (Wash. 1992) 
(sustaining constitutionaliry of similar ordinance); see Pet. 
1~-16 & nn. 9-12. 

The Chicago gang-loitering ordinance is only one of 
many legislative implementations of the new communiry po­
licing methods. Yet the lllinois Supreme Court held, errone­
ously, that the Chicago ordinance is unconstirutional. The 
decision below casts doubt on the constitutionality of a broad 
range of community policing laws, and will deter other cities 
and States from experimenting with reducing crime by con­
trolling disorder. Other courts, by contrast, have sustained 
the constitutionality of restrictions similar to those imposed 
by the Chicago ordinance. See People ex rei. Gallo v. 
Acuna, 929 P.2d 596 (Cal. 1997) (rejecting constitutional 
challenges to injunction prohibiting gang-related conduct). 
cerro denied, 117 S. Ct. 2513 (1997).14. 

Indeed, a comprehensive review of this area of the law 
indicates a "confused pattern of decisions." an "erratic and 
confusing body of case law," an "overall pattern of deci­
sions" that is "erratic, fractured, and confusing." an "erratic 
pattern of the vagueness cases in this area," and a "problem 
posed by the fractured case law." Livingston, supra, at 561. 
610,628,629,631. The lower courts have reached conflict­
ing results in considering the limits the Constitution places 
on increased police interaction with the community in an ef­
fort to redress relatively low-level street crime and disorder. 

14The Acuna court upbeld, as against vagueness, overbreadth and Fint 
Amendment challenges (among othen), an injunction that prohibited 
gang members from "[sjtanding, Slmng, walking, driviog, gathering or 
appearing anywbere in public with" any other gang memben. 929 
P.2d al 608. The Supreme Court of California's judgmenl can sc=ely 
be reconciled with the conclusIOns reacbed by the Supreme Court of 
llliDois bore, given that injunctions are generally tested under more 
Srrillp71t constitutional reqUln'menlS than ordinances. See Madsell v. 
Womell's Heaitlt Center. inc., 512 U.S. 753, 764-765 (1994). 
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The source of the confusion among the lower courts is 
this Court's decision in Papachristou. The Co un in that case 
struck dO\\,TI a Florida loitering statute as void for vagueness 
but gave little guidance as to how the vagueness doc'Uine, 0; 
other constitutional restraints, should be applied in reviewing 
public order laws. "Disparate results in later cases were the 
predictable outcome." Livingston, supra, at 628. Courts 
reviewing the constitutionality of community policing laws 
have reached differing results depending on the breadth they 
ascribe to the ruling in Papachristou. 

Many courts, including the Illinois Supreme Court, have 
given Papachristou an extraordinarily expansive reading, 
striking down even narrowly tailored laws designed to en­
hance public safety. This approach not only is fundamen­
tally at odds with this Court's modem approach to due proc­
ess, but also unnecessarily hampers state and local govern­
ments in their efforts to reduce crime by implementing 
community policing standards. Legislative bodies across the 
country increasingly are turning to the new policing meth­
ods, recognizing that frequent interaction berween the police 
and the community is not only necessary but desirable. 

Chicago's gang-loitering ordinance. for example, sprang 
from the demands of the City's residents-primarily from 
poor, minority communities-to rid their neighborhoods of 
the drive-by shootings, fighting. and drug dealing that attend 
criminal street gangs. It was passed by an overwhelming 
margin by the City Council, with crucial support from al­
dermen representing the most crime-ridden areas. And the 
Chicago ordinance is hardly unique: "Loitering legislation in 
the 1990s has often had broad community support, particu­
larly in some predominantly minority communities plagued 
by street-level drug dealing." Livingston, supra, at 623. The 
residents of such communities understand full well that the 
kids the police can't order off the streets today are the same 
ones who will be taken off to jail tomorrow, if they are not 
taken to the emergency room or the morgue first. 
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This elise presents an ideal vehicle for this Court to re­
solve the constitutionality of loitering laws and other similar 
efforts to reduce crime by policing disorder. A decision from 
this Court on the constitutionality of Chicago's ordinance 
would provide needed guidance not only to the !llinois 
courts. but also to courts and legislatures across the Nation 
that are considering the legal ramifications of the new polic­
ing. The !llinois Supreme Court expressly recognized that 
,,[ c ]riminal street gangs are an expanding cancer in our soci-
ety and their iliegal activities endanger the safety of many 
law-abiding citizertS." Pet. App. 17a. Yet, through a trans­
parently fallacious analysis of this Court's cases, the court 
below disabled the ciiizenry of !llinois from dealing effec- -
tively with that "cancer." Only this Court's intervention can 
restore uniformity to this important area of federal constitu- .. 
tional law, which, perhaps more than any other, toucheS the , 
day-to-day lives of our citizenry. This Court should grant": 
certiorari to declare firmly that the Due Process Clause does-~_:­
not prevent the people from reclaiming their communities. .:~' 

CONCLUSION 

The petition for a writ of certiorari should be granted. 

Respectfully submitted. 
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Chicago Neighborhood Organizations 

The Resurrection Project 
United Neighborhood Organization 
West Woodlawn Council of Block Clubs 
Hegwisch Community Committee 
Chicago Roseland Coalition for Community Control 
South Chicago Chamber of Commerce 
Ravenswood Community Council 
Nobel Neighbors 
Hermosa Community Organization 
Reach Out and Touch Ministries 
West Humboldt Park Family and Community 

Development Council 



No. 97-1Ul 

3Jn t1)t suprrntt COurt of tf:lt ~nittb stat~ 
October Term, 1997 

CITY OF CHICAGO, 

Petitioner, 
v. 

JESUS MORALES, ET AL., 

RespondefllS . 

On Petition for a Writ of Certiorari 
"\ to the Supreme Court of Dlinois 

(C,o\ ,!c.h &) 
r BRIEF OF THE UNITED STATES CONFERENCE OF 

MAYORS, THE NATIONAL LEAGUE OF CITIES, 
THE NATIONAL ASSOCIATION OF COUNTIES, 

THE INTERNATIONAL CITY/COUNTY 
MANAGEMENT ASSOCIATION, THE 

INTERNATIONAL MUNICIPAL LAWYERS 
ASSOCIATION and THE INTERNATIONAL 

ASSOCIATION OF CHlEF~ OF POUCE AS AMICI 
CURIAE IN SUPPORT OF PETITIONER 

Michele L. Odorizzi 
Counsel of Record 

Jeffrey W. Sarles 
Steffen N. Johnson 
Mayer, Brown & Platt 
190 South LaSaJle Street 
Chicago, l//inois 60603 
(312) 782-0600 

Counsel [or Amici Curiae 



-1-

TABLE OF CONTENTS 

Page 

INTEREST OF mE AMICI CURIAE ................ I 

SUMMARY OF ARGUMENT ............. '.' ....... 2 

ARGUMENT .................................... 4 

l. The Chicago Ordinance [s An Appropriate 
Response To Gang Warfare ................... 4 

A. Urban Gang Violence Has Reached 
Epidemic Proportions . . . . . . . . . . . . . . . . . . 4 

B. The Gangs Use Street Intimidation 
As A Military Tactic ................... 7 

C. Prophylactic Measures, Such As The 
Chicago Ordinance, Are Vital Tools. . . . .. 10 

il. The illinois Supreme Court's Interpretation Of 
Papachristou Conflicts With Numerous Cases 
Upholding The Validity Of Loitering Ordinances . 12 

ill. The illinois Supreme Court Erred In Concluding 
That The Ordinance Unreasonably Intrudes Upon 
Constirutional Protected Activity. . . . . . . . . . . . .. 16 

CONCLUSION ................................. 19 



l 

-11-

TABLE OF AtiTHORITIES 

Cases: Page 

American Civil Liberties {,"nion v. City of Alexandria. 
747 F. Supp. 324 (ED. Va. 1990) ............. 16 

Bell v. State, 
313 S.E.2d 678 (Ga. 1984) ................... 14 

City of Akron v. Holley, 
557 N .E.2d 861 (Ohio Mun. Ct. 1989) . . . . . . . . .. 16 

City of Be IIewe v. Miller, 
536 P.2d 603 (Wash. 1975) .................. 14 

City of Milwauue v. Nelson, 
439 N.W.2d 562 (Wis. 1989) .............. 13,14 

City of Portland v. White, 
495 P .2d 778 (Or. Ct. App. 1972) ............. 14 

City of Seattle v. Drew, 
423P.2d522(Wash.1967) .................. 14 

City of Tacoma v. Luvene, 
827 P.2d 1374 (Wash. 1992) ................. 16 

Coates v. City of Cincinnati, 
402 U.S. 611 (1971) ........................ 12 

Davis v. Stale, 
1998 WL 57720 (Ala. Feb. 13, 1998) . . . . . . . . . .. 15 

E.L. v. State, 
619 So. 2d252 (Fla. 1993) .................. · 16 



-iii-

:5 Johnson v. Carson, 

Page 
569 F. Supp. 974 (M.D. Fla 1983) ............. 16 

!xandria. 

· . . . . . . . . .. 16 

Kovacs v. Cooper, 

336 U.S. 77 (1949) ........ '" .............. 18 

Minnesora v. Diclcerson, 

· .......... 14 
508 U.S. 366 (1993) ........................ 15 

Papachristou v. City of Jacksonville, 

l) . . . . . . . . .. 16 
405 U.S. 156 (1972) ................ 2,13,14,16 

People ex rei. Galla v. Acuna, 

........... 14 
929 P .2d 596 (Cal.), cen. denied, 
117 S. Ct. 2513 (1997) .................. passim 

13, 14 
People v. Berc/c, 

300N.E.2d411 (N.Y. 1973) ................. 14 

............ 14 
Powell v. Stone, 

507F.2d 93 (9th Cir. 1974) .................. 14 

............ 14 
Salt Lau City v. Savage, 

541 P.2d 1035 (Utah 1975) .................. 14 

............ 16 
State v. Ecur, 

311 So. 2d 104 (Fla 1975) ................. " 14 

State v. Starks, 
· .......... 12 186 N.W.2d 245 (Wis. 1971) ................. 14 

Stare v. V JW, 
· .......... IS 680 P.2d 1068 (Wash. Ct. App. 1984) .......... 16 

Terry v. Ohio, 
............ 16 392 U.S. I (1968) ....................... 14-15 



-IV-

Cnited States ex rei. Newsome v . .'vfalcolm, 
492F.2d 1166 (2d Cir. 1974), 
affd, 420U.S. 283 (1975) .................... 14 

Cnited States v. Solcolow, 
490 U.S. I (1989) ........ "" .............. 16 

Wyche v. State, 
619 So. 2d 231 (Fla. 1993) .. ; . . . . . . . . . . . . . . .. 16 

MisceUaaeous: 

American Law Iastitute, Model Penal Code 
§ 250.6 .................................. 14 

Braun, Shepherds for a Flock in the Cross-Fire, 
L.A. Times, Jan. 16, 1998 ..... ,'............ 10 

James B. Bums, U.S. Attorney, Anti-Violent 
Crime initiative Fact Sheet Northern 
District of Riinois (1996) ....... . . . . . . . . . . . . .. 4 

California Council on Criminal Justice, State Task. 
Force on Gangs and Drugs, Final Report (1989) ... 7 

Chicago Crime Commission. Gangs: 
Public Enemy Number One (1995) ............. 6 

Herbert C. Covey ct aI .• Juvenile Gangs (1992) .......... 5 

Craig & Boyd, Police order craclcdown after 
drive-by lcillings, Ft. Worth Star-Telegram. 

Jan. 7,1998 ............................... 4 

G. David Cuny & Scott H. Decker. 
WhDt's in a Name?: A Gang by any Other 
Name isn't Quite the Same. 31 Val. U. L. 
Rev. 501 (1997) ............................ 5 

.-

Gammon. 
Fa; 

Fee 

Gang Kill: 
L..; 

Gang Viol. 
Orl 

Michael G 
Ga 
Ha 

Alfredo G, 
Gc 

Grandziel. 
Pe 
Jar 

AndrewH 
Sej 

C. Ronald 
-"fj 
(C 

Martin S. 
G, 
( l' 

Johnson. ' 
N, 

Dan M. K 
ar 



14 

· ........... 16 

· ........... 16 

· ........... 14 

:-ire, 

· ......... " 10 

............. 4 

e Task 
'port (1989) ... 7 

............. 6 

Q2) .......... 5 

gram, 
............ 4 

Other 
U.L. 
............. 5 

-v-

Gammon. Suspected Gang Jfember Held in 
Fatal Shooting of 13-Year-Old, LA. Times. 
Feb. 27. 1998 .............................. 4 

Gang Killings Exceed -10% of L.A. Slayings. 

LA. Times. Dec. 5. 1996 . . . . . . . . . . . . . . . . . . .. 10 

Gang Violence to Silence Foes Grows, 

Orlando Sentinel. June 18, 1997 .............. II 

~ichael Genelin, Gang Prosecutions: The Hardest 
Game in Town, in The Gang Inlervention 
Handbook417 (1993) ....................... 7 

Alfredo Gonzalez et al., Introduction to 
Gang Violence Prevention (1990) .............. 6 

Grandziel, Gang Shootings Riddle the 
Peace Amid Local Rivals, Chi. Trib., 
Jan. 15,1998 ............................. 10 

Andrew Hacker, Two Nations: Black and While, 

Separate, Hostile, and Unequal (1992) .......... 8 

C. Ronald Huff, Denial, Overreaction. and 
.\,fisidenlijication, in Gangs in America 310 
(c. Ronald Huffed., 1990) ................... 10 

Martin S. Jankowski, Islands in the Street: 
Gangs and American Urban Sociery 
(1991) ................................... 15 

Johnson. Crime: New Frontier, Chi. Sun-Times, 
Nov. 29, 1993 .............................. 8 

Dan M. Kahan, Social Influence, Social Meaning, 
and Deterrence, 83 Va. L. Rev. 349 (1997) ....... 9 



-Vl-

Lisa A. Kainec. Comment., Curbing Gang 
Related Violence in America. 43 Case W. Res. 
L. Rev. 651 (1993) ......................... 12 

Randall Kennedy. The State. Criminal Law. 
and Racial Discrimination. 107 Harv. L. Rev. 
1255 (1994) ............................... 8 

Malcolm W. Klein, The American Street Gang (1995) .... 7 

Christo Lassiter, The Stop and Frisk of 
Criminal Street Gang .'.fembers, 14 Nat'l Black 
LJ.1 (1995) .............................. 8 

Man Demanding Gang Affiliation ShootsTeen 
Standing on Street, Chi. Trib., Feb. 17, 1998 ...... 7 

Martinez. Parents paid to walk line between 
gangs and school, Chi. Trib., Jan. 21, 1998 . . . . .. 10 

David Matza, Delinquency and Drift (1990) ........... 11 

Walter B. Miller, Why the United States Has 
Failed to Solve Its Youth Gang Problem, 
in Gangs in America 263 
(c. Ronald Huff ed .• 1990) .................. 10 

Mills & Bunuel, Not yet 13-and a murder 
suspect, Chi. Trib., Feb. 4, 1998 ................ 6 

Mills & Bunuel, Small Gang's Big Grip 
Troubles Neighborhood-The Saints 
Have Grown More Violent And More 
Diverse Since Forming In The 1960s, 
Chi. Trib., Feb. 1 \, 1998 ..................... 5 

Jlore cities "-' 
Chi. T 

Power. Boy ht 

memb. 
Jan. 2' 

Savage & Riv 
Again.: 

L. Sherman. C 
despitt 
Union 

Stanley, Chila 

Stanley, Los A 

June 1 

Steps Needed 
Feb. 1. 

There Are No 
Dec. 1 

Thomas, Pulli 
Wash. 

James Q. Wi\, 
N.Y. 1 

Zane, Judgme 
Buildi. 



.Ii. Res . 

. . . . . . . . .. 12 

.. Rev . 
........... 8 

(1995) .... 7 

:'1 Black 
........... 8 

1998 ...... 7 

998 ...... 10 

.......... II 

n, 

.......... 10 

.......... 6 

........... 5 

-va-

Jfore Cities use curfews 10 Iry 10 CUi youlh crime. 

Chi. T rib .. Dec. I. 1997 ............... . 

Power. Boy headed 10 school killed by gang 

member. police say. Dallas Morning News. 

12 

Jan. 29. 1998 .............................. 4 

Savage & Rivera, Court Upholds lnjunclion 

Against Gangs, L.A. Times. June 28. 1997 ...... II 

L. Shennan, Oceanside gang becoming active. 
despite injunction. police confirm, San Diego 

Union-Trib., Feb. 18,1998.. . . ..... . . . . ..... 12 

. Stanley. Child Wa"iors, Time, June 18, 1990 ........... 6 

Stanley, Los Angeles: All Ganged Up, Time, 

June 18, 1990 .............................. 6 

Steps Needed to Combat Gangs, L.A. Times. 

Feb. IS, 1998 ............................. 10 

There Are No Children Here, Economist, 
Dec. 17,1994 .......................... 5.6,9 

Thomas, Putting Children on the Front Lines • 

Wash. Post, June 20, 1996 .................... 6 

James Q. Wilson, Just Take Away Their Guns, 

N. Y. Times Mag., Mar. 20, 1994 .... . . . . . . . . .. II 

Zane, Judgment against Owner o/Crime-Ridden 

Building, S.F. ebron., Mar. 21,1995 ............ 7 



INTEREST OF THE AMICI CURIAE' 

The organizations filing this amicus brief all have a vital 
interest in legal issues affecting the powers and responsibilities 
oflocal governments. The United States Conference of Mayors 
is the official nonpartisan organization of the more than 1,000 
cities in the United States with populations of30,000 or more. 
The National League of Cities is the country's oldest and 
largest organization serving municipal government. Its direct 
members include more than 1.400 cities of all sizes and 49 state 
municipal organizations; its total membership includes over 
17,000 municipalities. The National Association of Cowlties 
represents over 3,000 counties. The International City/County 
Management Association is the professional association that 
represents the interests of over 8,800 appointed local govern­
ment managers. 

The International Municipal Lawyers Association 
("JMLA") is a nonprofit.. nonpartisan organization consisting of 
over 1.400 local governments and their attorneys. Member 
governments operate IMLA through their chief legal officers. 
The International Association of Chiefs of Police. Inc. is the 
largest organization of police executives and managers in the 
world. consisting of more than 15,000 members from 72 
nations. 

The panies have consented to the filing of this brief. Copies 
of the leners of consent have been filed with the Clerk of the Court. 
This bnefwas nor authored in whole or in pan by counsel for a part)', 
and no person or entity. other than the amici curiae. their members. 
and their counsel made a monetary contribution to the preparation 
and submission of this brief 
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SUMMARY OF ARGU'IE:'IIT 

Chicago's gang-loitering ordinance is a narrowly 
tailored response to the very serious problem of gang intimida­
tion on ciry streets. As demonstrated in Part I below, urban 

. gang violence has reached epidemic proportions as gangs have 
gained a stranglehold on many inner-city neighborhoods. Law­
abiding citizens have become prisoners in their own homes, 
afraid to venture out because of the gang member.; who loiter 
in the streets outside their door.;. Chicago's gang-loitering 
ordinance was designed to give police a weapon to break the 
gangs' stranglehold, by allowing officer.; to order groups of 
gang members congregating for no apparent purpose to disperse 
and to arrest those who refuse to "move on." 

Purporting to apply this Court's decision in 
Papachristou v. City of Jacksonville, 405 u.s. I S6 (1972), the 
Illinois Supreme Court struck down the ordinance on grounds 
that would make it impossible for local governments to enforce 
almost any loitering ordinance. First, the court below found the 
very concept of "loitering" to be too vague to provide a 
predicate for the imposition of criminal penaltie~ven though 
in this case, the ordinance permined a person loitering in the 
company of gang member.; to be arrested only if he or she 
refused a police order to "move on." Then, the court went even 
further, suggesting that a valid gang loitering ordinance could 
never be constructed, no maner how precise its wording, 
because it would inevitably infringe on a perceived constitu­
tional right to loiter. 

This Court should grant the City'S Petition in order to 
remedy the confusion apparent in the lower courts concerning 
the proper reach of this Court's decision in Papachristou. As 
demonstrated in Part II below, the lllinois Supreme Court's 
conclusion that Chicago's gang-loitering ordinance is unconsti-
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tutionally vague conflicts with numerous cases upholding 
loitering ordinances that are in many ways indistinguishable 
from the Chicago ordinance. In addition. as demonstrated in 
Part II below. the lIlinois Supreme Court's recognition of a 
constitutional right to loiter is directly at odds with the Califor­
nia Supreme Court's recent decision in People ex rei. Gallo v. 
Acuna. 929 P .2d 596. 602, cert. denied. 117 S. Ct. 2513 (1997), 
which expressly refused to recognize such a right. In Acuna. the 
California Supreme Court rejected constitutional challenges to 
an injunction that operated in much the same way as the 
Chicago ordinance. concluding that the public's right to be 
protected from gang violence and intimidation outweighed 
whatever conceivable liberty interest individual gang members 
might have in loitering on public streets. 

Communities throughout the country are searching for 
new and innovative ways to control gang violence and intimi­
dation. Decisions like this one inevitably chill legitimate 
experimentation. This Court should grant certiorari and reverse 

the decision below . 
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ARGU~1E:'I'T 

The Chicago Ordinance Is An Appropriate Re­
sponse To Gang Warfare 

A, Urban Gang Violence Has Reached Epidemic 
Propo mons 

America's cities are under siege. In most large urban 
areas. and increasingly in medium and small ones as well. 
stories of innocent persons shot in gang war crossfires have 
become staples of newspaper headlines and TV news. E.g.. 
Gammon, Suspected Gang .'.fember Held in Fatal ShOoting of 
13-Year-Old, L.A. Times, Feb. 27, 1998. at B5; Power. Boy 
headed to school IciUed by gang member. police say. Dallas 
Morning News. Jan. 29.1998. at 21A; Craig & Boyd. Police 
order craclcdown after drive-by Ici//ings. Ft. Worth Star­
Telegram. Jan. 7. 1998, at I. 

There are over 23.000 youth gangs in the United States, 
with over 650,000 gang members. U.S. Department of Justice. 
Office of Juvenile Justice and Delinquency Prevention Fact 
Sheet #72 (Dec. 1997) ("OJJDP Fact Sheet"). Gangs are active 
in 98 percent of municipalities with populations over 100,000. 
Statement of Steven R. Wiley, Chief of FBI's Violent Crimes 
and Major Offenders Section. before the U.S. Senate Commit­
tee on the Judiciary, Apr. 23, 1997 ("Wiley Statement"). 
Chicago has some 125 street gangs, with more than 100,000 
members. James B. Burns, U.S. Attorney, Anti-Violent Crime 
Initiative Fact Sheet Northern District of fliinois (1996). Four 
of Chicago's gangs -the Gangster Disciples, the Vice Lords, 
the Latin Kings, and the Latin Disciples-account for half of 
the city's gang members, dominate vast sections of the city, and 
have extended their tentacles into 35 states. Wiley Statement, 
supra. 
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These street ganlZs are not benilZn associations of - -
disadvantaged youths. but sophisticated criminal enterprises .. \ 
recent study. based on interviews with 99 gang members in St. 
Louis. found that most members "define their gang in terms of 
criminal involvement." G. David Curry & Scon H. Decker. 
What's in a Name?: A Gang by any Other Name isn't Quite the 
Same. 31 Val. U. L. Rev. 501.504 (1997). After statistically 
demonstrating that young people commit more crimes. and 
more serious crimes. during periods of gang membership than 
prior to entering or after leaving the gang. the study's authors 
concluded: "Gangs facilitate the commission of crime. To 
ignore that is to ignore (or worse, to excuse) the violence gang 
members commit against each other and their communities." fd. 
at 514. 

Although criminal gangs have long been part of the 
urban landscape, they have taken a dramatic new direction in 
recent years, away from small-scale and localized activities to 
highly organized takeovers of entire neighborhoods based on 
the acquisition of lethal weaponry financed by the lucrative 
trade in crack cocaine. See Herbert C. Covey et aI .• Juvenile 
Gangs 101 (1992); Mills & Bunue!, Small Gang's Big Grip 
Troubles Neighborhood-The Sainls Have Grown More Violent 
And More Diverse Since Forming In The 1960s, Chi. Trib., 

Feb. 11. 1998, at B I. Brass knuckles and baseball bats are no 
longer the weapons of choice. See There Are No Children Here, 
Economist. Dec. 17, 1994, at 21 ("Now automatic and semi­
automatic assault weapons are de rigueur"). Chicago and Los 
Angeles alone accounted for over 1,000 gang homicides in 
1994. OJIOP Fact Sheet, supra. As one researcher has con­
cluded, "The amount of lethal violence currently directed by 
youth gangs in major cities both against one another and 
against the general public is without precedent." Covey, 

Juvenile Gangs. supra, at 27. 
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Vast stretches of the nation' s cities have become the 
equivalent of war zones. A study ot' Chicago's gangs labeled 
them "a mobilized army. in the tens of thousands." Chicago 
Crime Commission. Gangs: Public Enemy Sumber One (1995). 
Gang-dominated parts of Los Angeles have been described as 
"small armies of youths fighting one another and the police." 
Stanley. Child Warriors, Time. June 18, 1990, at 30. Indeed. 
the U.S. Army has trained its doctors in a South Central 
hospital to familiarize them with the types of gunshot wounds 
they may encounter on the battlefield. Stanley, Los Angeles: All 
Ganged Up, Time, June 18, 1990. at 50. 

The gangs themselves view their operations militarily. 
The Economist reponed on an "area co~rdinator" of Chicago's 
Gangster Disciples who controls a stretch of turf ten blocks 
long and five blocks wide and who has 150 "soldiers" working 
for him. There Are No Children Here, supra. These gang 
"soldiers" are becoming progressively younger. See Thomas, 
PUlling Children on the Front Lines, Wash. Post, June' 20, 
1996, at AI; Mills & Bunuel. Not yet 13-and a murder 
suspect. Chi. Trib., Feb. 4, 1998, at AI; There Are No Children 
Here, supra (citing Chicago anti-gang counselor's estimate that 
80% of boys aged 13 to 15 in the area where he works are 
involved in gangs). Children growing up in gang-dominated 
neighborhoods often show signs of post-traumatic stress 
disorder. Alfredo Gonzalez et aI., Inrroduction to Gang 
Violence Prevention 5-6 (1990). As one journalist reponed 
several years ago, "many of the children emerge from the 
streets of Los Angeles more psychologically scarred than the 
young mujahedin who patrol the mountain passes of Afghani­
stan." Stanley, Child Warriors, supra, at 30. 
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The Gangs l'se Street Intimidation As A 
:\Ii1itary Tactic 

Stationing small groups of gang members on the streets 
is vital to the success of the gangs' criminal operations. These 
groups stake out and-lay claim to gang turf, sell drugs to 
finance the procurement of arms, recruit new members (often 
coercively), serve as lookouts and intelligence gatherers. and 
intimidate neighborhood residents and passers-by. See Pet. 3. 
Intimidation takes many fonns, including wearing gang colors 
and clothing, flashing gang signs. and plastering buildings with 
graffiti. See Michael Genelin. Gang Prosecutions: The Hardest 
Game in Town, in The Gang Intervention Handbook 417 
(1993). Street-eomer.squads of gang members also facilitate the 
commission of violent gang crimes. See Malcolm W. Klein, 
The American Street Gang (1995); Man Demanding Gang 
Affiliation Shoots Teen Standing on Street, Chi. Trib., Feb. 17, 
1998, at 83. 

Law-abiding citizens are effectively imprisoned in their 
homes as a result of the mere presence of gang members on the 
streets. A California State Task Force on Gangs and Drugs 
observed that "[sJome communities are literally held captive by 
the violence, intimidation and decay." California Council on 
Criminal Justice. State Task Force on Gangs and Drugs, Final 

Report 16 (1989). One woman told a CoUIt that the presence of 
gang members made her afraid to walk down her street to buy 
a loaf of bread in broad daylight. Zane, Judgment against 
Owner a/Crime-Ridden Building, S.F. Chron., Mar. 21. 1995. 
at A18. Civil rights leader Jesse Jackson expressed the feelings 
of many when he stated, .. J ust to think we can't walk down our 
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own streets. how humiliating." Johnson. Crime: New Frontier. 

Chi. Sun-Times. :-.Iov. 29. 1993. at 4.' 

The California Supreme Court has vividly portrayed 
what can happen to a community when gang members are 
permitted to congregate without any effective ·control. 
Describing a foU!-square-block neighborhood in San Jose as 
"occupied territoty," the court explained: 

Gang members. all of whom live elsewhere. 
congregate on lawns. on sidewalks. and in front 
of apartment complexes at all hours of the day 
and night. They display a casual contempt for 
notions of law, order. and decency-openly 
drinking, smoking dope. sniffing toluene, and 
even snorting cocaine laid out in neat lines on 

Although some would argue that the police action authorized 
by the Chicago ordinance might have a ~h and disproportionate 
impact on minority youths, prominent African-American scholars 
have recognized that the failure of municipalities to take back the 
streets from gang members will permit the much harsher impact of 
gang violence to continue to flourish. In the words of Randall 
KeMedy. "the main problem confronting black communities in the 
United States is not excessive policing and invidious punishment but 
rather a failure of the state to provide black communities with the 
equal protection of the laws." Randall Kennedy, The State. Criminal 
Law, and Racial Discrimi1liltion. 107 Harv. L. Rev. 1255. 1256 
( I 994). See also Christo Lassiter. The Stop and Frislc of C,imi1lil1 
Street Gang Members, 14 Nat'l Black L.J. 1,2 (1995) (urging the 
need to "stop and frisk" street gang members and to permit 
identifiable membership in a criminal gang to "alone constitute . 
reasonable suspicion"). There can be no dispute that the most 
frequent victims of gang violence are law-abiding residents of 
minority communities. See Andrew Hacker. Two Nations: Blaclc and 
White. ~parau, Hostile, and Unequal 179-198 (1992) (detailing 
racial demographics of crime victims). 
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the hoods of residents' cars. The people who 

live in Rocksprings are subjected to loud talk. 
loud music. vulgarity, profanity. brutality. 
fistfights and the sound of gunfire echoing in 
the streets. Gang members take over sidewalks_ 
dri veways. carports. apanment parking areas. 
and impede traffic on the public thoroughfares 
to conduct their drive-up drug bazaar. Murder. 
attempted murder. drive-by shootings. assault 
and battery, vandalism. arson. and theft are 
commonplace. • • • 1b.e people of this commu­
nity are prisoners in their own homes. 

People ex rei. Gallo v. Acuna. 929 P.2d 596. 601 (Cal. 1997). 

Unchecked gang intimidation has a snowballing effect: 
law-abiding citizens feel pressured to move out of gang-ridden 
communities, leaving behind a neighborhood of increasingly 
concentrated criminal activity. Those who stay behind are 
unlikely to venture out into the streets, where "their simple 
presence would otherwise be a deterrent to crime." Dan M. 

Kahan, Social Influence. Social Meaning. and Dere"ence. 83 
Va. L. Rev. 349. 371 (1997). Indeed. residents may be afraid 

even to report a crime. because cooperating with the authorities 

may be perceived not only as dangerous, but useless as well. Id. 
at 376 . 

Children are particularly vulnerable to the intimidation 

of gang members congregating on the streets. Fear is the 
primary tool of gang recruitrnentlfyou're a child and not in a 

gang, a Chicago anti-drug counselor told the Economist. 

"you're a target wherever you go." There Are No Children 
Here. supra. In Chicago, the heavy gang presence on the streets 
around the Robert Taylor Homes housing project has resulted 

in "waves of fear-induced absenteeism" from neighborhood 
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schools_ prompting hundreds of volunteers to band together to 

shepherd children to school and the School Board to hire 
dozens of parents to serve as escorts. Braun, Shepherds for a 
Flock in the Cross-Fire, L..-\. Times, Jan. 16, 1998, at A l; 

\lartinez. Parents paid to walk line between gangs and school, 
Chi. Trib., Jan. 21, 1998, at A l. 

C. Prophylactic Measures, Such As The Chicago 
Ordinance, Are Vital Tools, 

Traditionai police methods, even when coupled with 
increasingly stiff penalties on gang offenders, have failed to 
control gang violence and intimidation. See C. Ronald Huff, 
Denial, Overreaction, and MiSidentification, in Gangs in 
America 310, 313 (c. Ronald Huff ed., 1990); Walter B. Miller, 

Why the United States Has Failed to Solve Its Youth Gang 
Problem, in Gangs in America 263, 267; Steps Needed to 
Combat Gangs, L.A. Times, Feb. IS, 1998, at B9 ("Efforts to 

rid our communities of gangs are either nonexistent or not 

working"), Gang-related violence "is so sporadic, so random, 

so hard to predict., that it's hard to stop," according to a police 
official in Elgin, a small city close to Chicago, "There's 
nothing that we haven't done or haven't tried to stop the 

gangs." GrandzieJ, Gang Shootings Riddle the Peace Amid 
Local Rivals, Chi. Trib., Jan. IS, 1998, at B I. 

Studies show that gang murders are less likely to be 
so I ved than other murders; in part because they generally take 

place on the street and thus leave few physical clues. See Gang 
Killings Exceed -10% of L.A. Siayings, L.A_ Times, Dec. 5, 

1996, at A 1. Moreover, gang intimidation often succeeds in 
frightening potential witnesses away from the courtroom. 

leaving prosecutors without a case. See Acuna. 929 P .2d at 614 
(noting that numerous residents "refused to furnish declara­

tions, fearing for their lives if any gang member should 
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discover their identities"); Gang Violence 10 Silence Foes 
Grows. Orlando Sentinel. June 18. 1997. at.-\4 (describing how 
gang members congregated in front of the Orlando courthouse 
to intimidate witnesses). 

In light of the failure of traditional policing methods. 
leading criminologists have stressed the need for forceful 
preventive measures against gang activity. See James Q. 
Wilson. Just Take Away Their Guns, N.Y. Times Mag .• Mar. 
20. 1994. at 46-47. Local govemments have taken a number of 
different approaches. For example, nearly a dozen cities in 
California-including Los Angeles, Pasadena, Norwalk. and 
San Jose-have sought civil injunctions against gang actions 
that constitute a public nuisance. Savage & Rivera, Courr 
Upholds Injunction Against Gangs, L.A. Times, June 28, 1997. 
at AI. Other communities have stepped up enforcement of teen 
curfews. 

Like the Chicago ordinance. these approaches seek to 

prevent serious crime before it occurs by breaking the gangs' 
stranglehold on the streets and destroying their aura of 

invincibility. Dispersing gang members. and arresting them for 
violating a loitering or similar ordinance disrupts their ability 
to commit more serious crimes. Moreover. it sends a clear 

signal that the community will no longer tolerate gang intimida­
tion and disorder. Over time. that strategy should allow law­

abiding citizens to regain control of the streets and encourage 

young' people who are now forced into gangs to resist their 

recruitment efforts. See David Matza, Delinquency and Drift 
52-59 (1990). In fact, the empirical evidence cited by the City 

in its Petition shows that the Chicago ordinance did succeed in 

substantially decreasing gang crime. See Pet. 9 . 

For all of the reasons outlined below and in the City's 

Petition, the Chicago ordinance is "a legitimate and appropriate 
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means by which to combat the problems of ~scalating violence 
and crime in American cities." Lisa A. Kainec. Comment. 
Curbing Gang Related Violence in America. 43 Case W. Res. 
L. Rev. 65 l. 652 (1993). Indeed. in many ways. it is a more 
etTecti\"e and less restrictive alternative than other measures 
that have been found constitutional. The kind of injunctions 
against gang activity upheld by the California Supreme Court 
in Acuna have proven difficult to enforce. See L. Sherman. 
Oceanside gang becoming active despite injunction. police 
confirm. San Diego Union-Trib .• Feb. 18. 1998. at 83. And teen 
curfews are much more intrusive than Chicago's narrowly­
targeted loitering ordinance. since they restrict the liberty of all 
teenagers.) 

II. The Illinois Supreme Court's Interpretation Of 
Papacllristoll Conflict! With Numerous Case! 
Upholding The Validity Of Loitering Ordinances. 

This Court long has recognized that cities have the right 
to prevent "antisocial conduct" on their streets and sidewalks 
through ordinances directed with "reasonable Sp<CCificity" 
toward the prohibited conduct. Coates v. City of Cincinnati. 
402 U.S. 611, 614 (1971). In this case. however. the Illinois 
Supreme Court struck down Chicago's gang-loitering ordi­
nance on the ground. among others. that it failed to provide a 
sufficient explanation of the conduct prohibited and left too 
much discretion to individual police officers to decide who 
could and could not be ordered, on pain of arrest. to "move on." 

Curfews are also difficult and COSIly to enforce. A recent 
survey by amiclu U.S. Conference of Mayors found that 276 of 347 
responding cities had nighttime curfews for teenagers. but reported 
that many respondents complained of the high costs involved in 
enforcing those curfews. See More citie. use curfews to try to cut 
youth crime. Chi. Trib .• Dec. I, 1997! at A 1 O. 
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The court rejected the argument that the officer's discretion was 
properly limited by the requirement that an order to disperse be 
given only if he "reasonably believe[d]" that a group of 
loiterers included a member of a criminal street gang. Pet. App. 
61a. Citing this Court's decision in Papachristou. the court 
below treated that limitation as immaterial, concluding that 
Chicago's ordinance effectively allowed police to arrest anyone 
they deemed to be undesirable. Pet. App.17a. 

In fact, the ordinance does no such thing. Noone can 
be arrested without fIrSt disobeying an order to "move on." 
Moreover, an order to "move on" will not be valid unless the 
officer had a reasonable suspicion that one of the people 
standing around in a group for no apparent purpose was a 
member of a criminal gang. The Chicago City Council ex­
pressly found that "loitering in public places by criminal street 
gang members creates a justifiable fear for the safety of persons 
and property in the area because of the violence, drug-dealing 
and vandalism often associated with such activity." Pet App. 
60a-6l a. Thus, the ordinance is designed to allow an officer to 
issue an order to U move on" only in circumstances where there 
is a reasonable apprehension of a likely threat to the safety of 
persons or property. 

The Chicago ordinance is similar in many respects to 
more traditional loitering ordinances, which have often 
-although not always-been upheld against vagueness 
challenges. For example, in City of Milwaukee v. Nelson. 439 
N.W.2d 562, 563 n.1 (Wis. 1989), the Wisconsin Supreme 
Court rejected a vagueness challenge to an ordinance that 
prohibited loitering uin a place, at a time. or in a manner not 
usual for law-abiding individuals under circwnstances that 
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warrant a1ann for the safety of persons or property.''' Accord 
State v. Eeur. 311 So. 2d 104. 109 (Fla. 1975); Bell v. State. 
31 J S.E.2d 678 (Ga. 1984) (upholding a similar ordinance); 
Salt Lake City v. Savage, 541 P.2d 1035, 1036 (Utah 1975) 
(same); State v. Starks, 186 N.W.2d 245 (Wis. 1971) (same'); 
City of Seattle v. Drew, 423 P.2d 522 (Wash. 1967) (same).In 
Ecker, the Florida Supreme Court rejected the argument that 
the ordinance was unconstitutional because it was subject to the 
kind of arbitrary enforcement condemned in Papaehristou, 
noting that the circumstances that would permit an officer to 

. make a stop pursuant to the ordinance "are not very different 
from those that the United States Supreme Court described as 
'specific and articulable facts' in Terry v. Ohio, [392 U.S.!. 21 
(1968»)." 311 So. 2d at 110. 

Although a number of courts have disagreed and struck 
down similar loitering ordinances.' Terry provides a logical 
framework for limiting an officer's discretion under traditional 
loitering ordinances and under the Chicago ordinance as well. 
In Terry. this Court reached a reasonable accommodation 
between individual and community rights by permitting police 
officers to pat down suspects whom they reasonably suspect of 
contemplating a crime. That decision allayed the same kinds of 
concerns about arbitrary enforcement voiced by the illinois 

• The ordinance challenged in Nelson is based on the American 
Law Institute's Model Penal Code § 250.6. See 439 N.W.2d at 565. 

See City of Bellevue v. Miller. 536 P.2d 603 (Wash. 1975) 
(striking down an ordinance similar to that upheld in the Nelson 
case); accord City of Portland v. White, 495 P.2d 778 (Or. Ct App. 
1972); Pawell v. StOTU!, 507 F.2d 93 (9th Cir. 1974), rev'd on other 
grounds, 428 U.S. 465 (1976); United States ex reI. Newsome v. 
Malcolm. 492 F.2d 1166 (2d Cit. 1974), atrd, 420 U.S. 283 (1975); 
People v. Berek, 300 N.E.2d 411 (N.Y. 1973). 
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Supreme Court here. by crafting an objective 

standard-··reasonable suspicion"-based on how "3 reason­
ably experienced police officer" would construe the facts at 
hand. 392 V.S. at 21-22. The Chicago ordinance is simply an 
application of the Terry principle that an experienced police 
officer should be able to take appropriate crime prevention 
measures based on a reasonable suspicion informed by objec­
tive factors. See also .l.1innesola v. Diclurson. 508 U.S. 366. 
373 (1993) (reaffirming Terry reasonableness standard): id. at 
380 (Scalia.. J., concumng) (under the common law at the time 
the Bill of Rights was ratified, it was "reasonable to detain 
suspicious persons for the purpose of demanding that they give 

an account of themselves"). 

Like a Terry stop. an order to disperse under the 

Chicago ordinance and the implementing Police Department 
Order (see Pet. App. 66a-67a) has to be based on objective 

criteria that lead to reasonable suspicion by an experienced 

police officer. But those criteria are relatively easy to define . 
Gang members make a point of flaunting their membership. via 

particular tattoos. jackets, clothing colors, clothing position 

(e.g .• the direction their hats or belt buckles face). hand signals. 
and hair styles. See Martin S. Jankowski. Islands in the Street: 
Gangs and American Urban Society (1991); Davis v. State, 
1998 WL 57720, at ·9··10 (Ala. Feb. \3, 1998) (describing 
how bandanna colors identify gang affiliation). As a result, 

gang membership lends itself to articulable. objective. and 
reasonable discernment by well-trained and experienced police 

officers.' 

• . Indeed, an identification of gang membership is likely to be 
a good deal more objective than the kind of drug courier profile that 
this Court found to be sufficient to justify detentton of an alleged 

(continued ... ) 
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The lllinois Supreme Court's void-for-vagueness 
analysis is indicative of the confusion that surrounds loitering 
ordinances generally.' Amici urge this Court to grant the City's 
Petition in order to dispel that confusion and enable local 
governments to enforce reasonably drawn measur:s to control 
crime,like Chicago's gang-loitering ordinance. 

m.. The Illinois Supreme Court Erred In Concluding 
That The Ordinallce Unreasonably Intrudes Upon 
Constitutional Protected Activity, 

This Court should also grant the City's Petition to 
review the llIinois Supreme Court's conclusion that 
Papachristou recognizes an apparently absolute constitutional 
right to loiter. As the City points out. the California Supreme 
Coun recently considered-and rejected-the very same 

• argument in People ex rei. Gallo v. Acuna, 929 P.2d 596 (Cal. 

-( ... continued) 
drug trafficker in United Stares v. Solcolow, 490 U.S. I (1989). 

The courts are also sharply divided on whether Papachristou 
requires invalidaring otdinances that proscribe "loitering plus." 
Compare, e.g, City of Tacoma v. Luvene, 827 P.2d 1374, 1379 
(Wash. 1992) (upholding a drug-loitering ordinance that makes it 
unlawful "to loiter in or near any thoroughfare, place open to the 
public, or near any public or private place in a manner and under 
circumstances manifesring the purpose to engage in drug-related 
activity");State v. V./W, 680 P.2d 1068, 1070 (Wash. Cl App. 1984) 
(upholding a Seattle "prostitution loitering" ordinance); and City of 
Akron v. Hol/ey, 557 N.E.2d 861, 867 (Ohio Mun. Cl 1989) 
(upholding a drug-loitering ordinance), with American Civil Liberties 
Union Y. City of Alexandria, 747 F. Supp. 324 (E.D. Va. 1990) 
(invalidil an ordinance similar to Tacoma's); Wyche v. State, 619 
So. 2d:z3i (Fia. 1993) (same); E.L. v. State, 619 So. 2d 252, 253 
(F1a. 1993) (same); Johnson v. Carson, 569 F. Supp. 974, 975 (M.D. 
F1a. 1983) (striking down a prostitution-loitering ordinance). 
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1997). In that case. the court ~pheld an injunction against gang 
activity that was found to constitute a public nuisance. In 
practice: the injunction was in many ways more restrictive than 
the Chicago ordinance. enjoining dozens of gang members 
from. among other things, "[s]tanding, sitting, walking, driving, 
gathering or appearing anywhere in public view with any other 
defendant • • • or with any other known" member of the 
identified gangs. [d. at 608. Despite the breadth of the injunc­
tion, the California Supreme Court declined to find that the 
gang members' constitutional ri'gbts to associate were impli­
cated. Because the' injunction did not infringe on either 'intimate 
or private activity or joint political or social advocacy. the court 
concluded that it simply did not implicate any constitutionally 
protected interest. [d. at 609. 

In any event, the Illinois Supreme Court erred in 
concluding that whatever inttusion there might be into pro­
tected "liberty" interests was unreasonable. As the California 
Supreme Court recognized in Acuna, a court must consider not 
only the rights of gang members, but also the rights of the 
community: 

The state has not only a right to "maintain a 

decent society," but an obligation to do so. • • • 
[T]he community's right to security and protec­
tion must be reconciled with the individual's 
right to expressive and associative freedom. 

Reconciliation begins with the acknowledgment 
that the interests of the community are not 
invariably less important than the freedom of 
individuals. Indeed, the security and protection 
of the community is the bedrock on which the 
superstructure of individuallibeny rests. 

[d. at 603 (citation omitted). 
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By concentrating solely on the. "liberty" interests of 
people who had refused to "move on" in response to a police 
order. the Illinois Supreme Court ignored the liberty interests 
of law-abiding citizens. As the record in this case and numerous 
~holarly studies demonstrate. permitting groups of gang 

members to camp OUt on city streets impedes the very liberties 
invoked by the court below-to travel, to move freely, and to 
associate with others. People living in gang-infested neighbor­
hoods who wish to walk along their streets and associate with 
their neighbors have every right to do so free of threats. 
whether voiced or silent, and to expect the police to take crime 
prevention measures to promote their personal safety and the 
integrity of their hom~s, businesses, and communities. 

In his concurring opinion in Kovacs v. Cooper, 336 U.S. 
77, 89 (1949), Justice Frankfurter remarked that "[w]ise 

accommodation between liberty and order always has been. and 
ever will WI, indispensable for a democratic society." The 
Chicago ordinance provides a good example of just such a 

"wise accommodation." The ordinance recognizes that individ­
ual li6&ties are hollow without community safety. Although 
it impoSC$ some restraints on the ability of some individuals to 

stand on the street for no apparent purpose, those restraints are 
minimal and more than justified by their potential to greatly 

expand the itberties enjoyed by law-abiding residents. 

As the California Supreme Court observed in Acuna, to 

allow the liberty of the peaceful and industrious residents of a 

communi~ "be forfeitedto preserve the illusion of freedom 

for those wtIOse ill conduct is deleterious to the community as 
a whole is to ignore half the political promise of the Constitu­

tion and the whole of its sense." 929 P.2d at 618. The Chicago 
ordinance implements the most basic promises of our Consti­

tutiolr-to "insure domestic Tranquility, provide for the 
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COITlIIlon defence. promote the general Welfare. and secure the 
Blessin£s of Libertv to ourselves and our posterity'" This Court 
should ;e\·erse the ~ourt below to enable Chicago to give effect 
to those promises and to prevent the hOlTors of gang violence 
from rendering them meaningless. 

CONCLUSION 

For the reasons outlined above and in the City's 
Petition. the amici urge the Court to grant the City's Petition 
and to reverse the judgment below. 

MARCH 1998. 

Respectfully submitted. 

Michele L. Odorizzi 
Counsel of Record 

Jeffrey W. Sarles 

Steffen N. Johnson 
Mayer, Brown & Platt 
j 90 South LaSalle Street 
Chicago, Illinois 60603 
(3 J 2) 782-0600 
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AMENDMENT OF TITLE 8. CHAPI'ERS 4 AND 16 OF MUNICIPAL 
CODE OF CmCAGO BY IMPLEMENTATION OF RESTRICTIONS 

ON GANG RELATED CONGREGATIONS IN PUBLIC 
WAYS AND BY EXPANSION OF CURFEW 

REGULATIONS REGARDING MINORS. 

On motion of Alderman Burke. the City Council took up for consideration 
the report of the Committee on Police and Fire. deferred and published in the 
Journal of Proceedings of May 20. 1992 pages 16474 through 16479. 
recommending that the City Council pass a proposed substitute ordinance to 
restrict gang related congregations in the public way and to expand curfew 
regulations regarding minors. 
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On motion of Alderman Beavers, the said proposed substitute ordinance was 
Passed by yeas and nays as follows: 

Yeas -- Aldermen Mazola, Preckwinkle, Beavers, Dixon, Buchanan, Huels, 
Fary, Madrzyk, Burke, Murphy, Rugai, Laski, Gutierrez, E. Smith, Bialczak, 
Suarez, Gabinski, Austin, Wojcik, Banks, Giles, Cullerton, O'Connor, Doherty, 
Natarus, Eisendrath, Hansen, Levar, Schulter, M. Smith, Stone -- 31-

Nays -- Aldermen Tillman, Bloom, Steel, Shaw, Jones, Coleman, Evans, 
Miller, Hendon, Shiller, Moore. -- 11-

Alderman Natarus moved to reconsider the foregoing vote. The motion was 
lost. 

The following is said ordinance as passed: 

WHEREAS, The City of Chicago, like other cities across the nation, has 
been experiencing an increasing murder rate as well as an increase in 
violent and drug related crimes; and 

WHEREAS, The City Council has determined that the continuing 
increase in criminal street gang activity in the City is largely responsible for 
this unacceptable situation; and 

WHEREAS, In many neighborhoods throughout the City, the burgeoning 
presence of street gang members in public places has intimidated many law­
abiding citizens; and 

WHEREAS, One of the methods by which criminal street gangs establish 
control over identifiable areas is by loitering in those areas and intimidating 
others from entering those areas; and 

WHEREAS, Members of criminal street gangs avoid arrest by committing 
no offense punishable under existing laws when they know police are 
present, while maintaining control over identifiable areas by continued 
loitering; and 

WHEREAS, The City Council has determined that loitering in public 
places by criminal street gang members creates a justifiable fear for the 
safety of persons and property in the area because of the violence, drug­
dealing and vandalism often associated with such activity; and 

WHEREAS, The City also has an interest in discouraging all persons from 
loitering in public places with criminal gang members; and 
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WHEREAS, Aggressive action is necessary to preserve the City's streets 
and other public places so that the public may use 'Such places without fear; 
and 

WHEREAS, The City Council has also determined that it is necessary to 
amend the Municipal Code of Chicago to provide for a stronger curfew 
ordinance and a more effective means of enforcement; now, therefore, 

Be It Ordained by the City Council of the City of Chicago: 

. SECTION 1. Chapter 8-4 of the Municipal Code of Chicago is hereby 
amended by adding a new Section 8-4-015 as follows: 

8-4-015. 

(a) Whenever a police officer observes a person whom he reasonably 
believes to be a criminal street gang member loitering in any public place 
with one or more other persons, he shall order all such persons to disperse 
and remove themselves from the area. Any person who does not promptly 
obey such an order is in violation of this section. 

(b) It shall be an affirmative defense to an alleged violation of this section 
that no person who was observed loitering was in fact a member of a 
criminal street gang. 

(c) As used in this section: 

(1) WLoiter" means to remain in anyone place with no apparent 
purpose. 

(2) wCriminal street gang" means any ongoing organization, 
association in fact or group of three or more persons, whether formal or 
informal, having as one of is substantial activities'the commission of one 
or more of the criminal acts enumerated in paragraph (3), and whose 
members individually or collectively engage in or have engaged in a 
pattern of criminal gang activity. 

(3) wCriminal gang activity" means the commission, attempted 
commission, or solicitation of the following offenses, provided that the 
offenses are committed by two or more persons, or by an individual at the 
direction of, or in association with. any criminal street gang, with the 
specific intent to promote. further or assist in any criminal conduct by 
gang members: 

The following sections of the Criminal Code of 1961: 9-1 (murder), 
9-3.3 (drug induced homicide), 10-1 (kidnapping), 10-4 (forcible 
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detention), subsection (a) (13) of Section 12-2 (aggravated assault­
discharging firearm), 12-4 (aggravated battery), 12-4.1 (heinous 
battery), 12-4.2 (aggravated battery with a firearm), 12-4.3 
(aggravated battery of a child), 12-4.6 (aggravated battery of a senior 
citizen), 12-6 (intimidation), 12-6.1 (compelling organization 
membership of persons), 12-11 (home invasion), 12-14 (aggravated 
criminal sexual assault), 18-1 (robbery), 18-2 (armed robbery), 19-1 
(burglary), 19-3 (residential burglary), 19-5 (criminal fortification ofa 
residence or building), 20-1 (arson), 20-1.1 (aggravated arson), 20-2 
(possession o{explosives or explosive or incendiary devices), subsection 
(a) (6), (a) (7), (a) (9) or (a) (12) of Section 24-1 (unlawful use of 
weapons), 24-1.1 (unlawful use or possession of weapons by felons or 
persons in the custody of the Department of Corrections facilities), 24-
1.2 (aggravated discharge of a firearm), subsection (d) of Section 25-1 
(mob action-violence), 33 -1 (bribery), 33A -2 (armed violence); Sections 
5,5.1, 7 or 9 of the Cannabis Control Act where the offense is a felony 
(manufacture or delivery of cannabis, cannabis trafficking, calculated 
criminal cannabis conspiracy and related offenses); or Sections 401, 
401.1, 405, 406.1, 407 or 407.1 of the Illinois Controlled Substances 
Act (illegal manufacture or delivery of a controlled substance, 
controlled substance trafficking, calculated criminal drug conspiracy 
and related offenses). . 

(4) WPattern of criminal gang activity" means two or more acts of 
criminal gang activity of which at least two such acts were committed 
within five years of each other and at least one such act occurred after the 
effective date of this Section. 

(5) wpublic place" means the public way and any other location open to 
the public, whether publicly or privately owned. 

(d) Any person who violates this Section is subject to a fine of not less 
than $100 and not more than $500 for each offense, or imprisonment for not 
more than six months, or both. 

In addition to or instead of the above penalties, any person who violates 
this Section may be required to perform up to 120 hours of community 
service pursuant to Section 1-4-120 of this Code. 

SECTION 2. Chapter 8-16 of the Municipal Code of Chicago is hereby 
amended in Section 8-16-020 by inserting the language in italics and by 
deleting the language in brackets, and by adding new Sections 8-16-022 and 
8-16-024, as follows: 
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8-16-020. 

It shall be unlawful for any person under the age of 17 years to be 
present at, or upon any public assembly, building, place, street or 
highway, in the city between the hours of 11:30 P.M. Friday and 6:00 A.M. 
Saturday, [or) between the hours of 11:30 P.M. Saturday and 6:00 A.M. 
Sunday, and [or) between the hours of 10:30 P.M. and 6:00 A.M. on any 
other day of the week, provided, however, that the provisions of this section 
shall not apply when: 

(a) the minor is accompanied and supervised by his or her parent, 
legal guardian or other adult having the legal care or custody of such 
minor, or by the minor's spouse if the spouse is 18 years of age or older, or 
by any other responsible companion at least 21 years of age or older 
approved by the minor's parent or legal guardian or other adult having 
the legal care or custody of such minor; 

(b) the presence of such minor in said place is required by an 
occupation or business in which the minor is lawfully engaged; or 

(c) the minor is going directly to or from any adult·supervised activity 
sponsored by any school, church, civic or not-for-profit organization. 

[unless accompanied and supervised by a parent, legal guardian or 
other responsible companion at least 21 years of age approved by a 
parent or legal guardIan, or unless engaged in some occupation or 
business in which such child may lawfully engage under the statutes of 
this state.) 

[Any police officer finding a child violating the provisions of this 
section shall warn the child to desist immediately from such violation 
and shall promptly report the violation to his superior officer who shall 
cause a written notice to be served upon the parent, guardian, or person 
in charge of such child, setting forth the manner in which this section 
has been violated. Any parent, guardian, or person in charge of such 
child who shall knowingly permit such child again to violate the 
provisions of this section after receiving notice of the first violation shall 
be fined not less than $5.00 nor more than $100.00 for each offense.) 

8·16-022. 

Any police officer who finds a minor in violation of section 8·16-020 is 
authorized to take such minor into custody until such time as the minor's 
parent, legal guardian, or other adult having legal care or custody of the 
minor is located and notified of the violation, and takes custody of the minor 
from the police_ If no such person can be located within a reasonable period 
of time, the mmor shall be referred to the appropriate juvenile authorities. 
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8·16·024. 

Any parent. legal guardian or other adult having the legal care or 
custody of a minor who shall knowingly permit such minor to violate any 
provision of section 8·16·020 shall be fined not less than $25.00 nor more 
than $100.00 for each offense. 

SECTION 3. This ordinance shall take effect 30 days after its passage 
and publication: 

--


