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This letter represen4$ the Administration's views on H.R. 
1833, a bill to ban so-called "partial-birth" abortions. 1 The 
bill criminalizes all performance of the procedure in question, 
now uscd in some sccond- and third-trimester abortions, but 
provides an affirmative defense when the procedure is necessary 
to save the life of the woman. we believe that the bill is 
const:i.tutionally flawed. 

First, as applied to women seeking pre-viability abortions, 
the bill is unconstitutional if it imposes an "undue burden" on 
the ability to obtain an abortion. Planned Parenthood v. Casey, 
112 S. Ct. 2791, 2819-21 (1992). Put slightly differently, the 
government may not place "a substantial obstacle in the path of a 
woman seeking an abortion of a nonviable fetus." Id. at 2820. 
We are concerned that the bill's prohibition on a safe and 
effective abortion procedure will operate as an "undue burden" 
with respect to a significant number of women, especially when 
riccess to alternrit:i.ve procedures i.s li.mi.ted. See Planned 
Parenthood of Missouri v. Danforth, 428 U.S. 52, 77 (1976) 
(inval.idating state ban on particular abortion procedure in part 
because of "severe limitations on the availability" of 
alternative techniques in state) . 

Second, the bill's failure to make an exception for 
preservation of the health of the woman renders it inconsistent 
with constitutional standards. Even in the post-viability 
period, when the government's interest in regulating abortion is 
at its weightiest, that interest must yield both to preservation 
of a woman's li.fe and to preservat.inn of ii woman's health. 
Casey, 112 S. Ct. at 2804, 2821 (restriction or prohibition of 
abortion in post-viability period must except cases in which 
abortion is necessary to preserve life or health of woman). This 
means, first of all, that the government may not deny access to 
abortion to a woman whose life or health is threatened by 
pregnancy. Id. It also means that the government may not 
regulate access to such abortions in a manner that effectively 

1 The procedure described in the bill appears to be a form 
of "dilation and extraction" abortion, sometimes abbreviated as 
"D&X." See Diane M. Gianelli, Shock-Tactic Ads Target Late-Term 
Abortion Procedure, American Medical News, July 5, 1993, at 3. 
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"require[s] the mother to bear an increased medical risk" in 
order to serve a state interest. Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 747, 769 (1986) 
(invalidating requirement that doctor use abortion procedure most 
protective of fetal life "unless [that procedure] would present a 
significantly greater medical risk to the life or health of the 
pregnant woman" because would require some degree of "trade-off" 
between woman's health and fetal survival). That is, where the 
government may not prohibit abortion outright, it also may noL 
enforce regulations that make the procedure more dangerous to the 
woman's health. Id.; see also Danforth, 428 U.S. at 79 
(invalidating ban on abortion procedure after first trimester in 
part because would force "a woman and her physician to terminate 
her pregnancy by methods more dangerous to her health than the 
method outlawed") . 

Again, we are concerned that "in a large fraction of the 
cases" in which the bar in question would be relevant at all, see 
Casey, 112 S. Ct. at 2830 (discussing method of constitutional 
analysis of abortion restriction), its operation would be 
inconsistent with this standard. Our understanding is that the 
procedure at issue was developed specifically as a safer 
alternative to other methods of late-term abortion,2 and that in 
fact it often poses fewer medical risks for women in the late 
stages of pregnancy.3 It is likely, therefore, that in a high 
percentage of the very few cases in which the procedure actually 
is used, it is the technique most protective of the woman's 
health. Accordingly, a prohibition on the method, in the absence 
of an adequate exception, would require women to "bear an 
increased medical risk" in order to obtain an abortion. As to 
women to whom the government may noL deny access to abortion 
altogether -- that is, all women seeking pre-viability abortions 
and women seeking post-viability abortions in order to preserve 
their health or lives -- this outcome is constitutionally 
impermissible. 

We have one tinal concern that would implicate the bill'S 
constitutionality as applied in all cases, even as to women 
seeking post-viability abortions for reasons other than 
p:r:"ese:r:"vation of life or health .. The Supreme Court has recognized 
that the government has legitimate interests from the outset of a 
pregnancy both in protecting the health of the woman and in 
protecting "the life of the fetus that may become a child," or 
"potential life," and that the interest in fetal life becomes 

o 

2 See Shock Tactic Ads, supra. 

3 Id.; ~ also Karen Hosler, Rare Abortion Method Is New 
Weapon in Debate, Baltimore Sun, June 17, 1995, at 2A 
(alternative procedures may pose dangers for women); National 
Abortion Rights Action League, Third-Trimester Abortion: The 
Myth of Abortion on Demand, Issue Paper, June 14, 1995 (submitted 
in connection with House Hearings) . 
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even greater in the post-viability period. Casey, 112 S. Ct. at 
2804, 2821. It is not clear to us, however, that the bill 
represents a permissible means of advancing either of these 
interests. 

For the reasons discussed above, the bill obviously cannot 
be characterized as a health measure. Nor is there a self­
evident relationship to the protection of potential life: the 
procedure barred is no less protective of fetal life than oLher 
abortion methods, and the bill does not create a "structural 
mechanism" designed to persuade women to choose childbirth over 
abortion. Cf. Casey, 112 S. Ct. at 2821, 2818. 

It is possible, we suppose, that the bill might be viewed as 
effectively encouraging childbirth by making abortion, at least 
in some cases, more dangerous and hence less attractive as an 
alternative. But if protecting fetal life by encouraging 
childbirth were invoked as the interest behind the bill, we think 
a serious question would be presented as to whether the means 
chosen are permissible. We are aware of no cases, in the 
abortion context or any other, in which the Court has approved 
the imposition of unnecessary health risks on patients as a 
permissible means of advancing any state end. Indeed, the cases 
discussed above, holding that a woman's interest in preserving 
her health takes precedence over the government's interest in 
protecting fetal life, suggest strongly that the means available 
to the government in pursuing its interests do not under any 
circumstances include requiring people to incur gratuitous 
medical risks or dangers. 

In fact, our understanding is that the bill's supporters 
have not suggested that the measure is intended to protect fetal 
life by making abortion a more dangerous alternative for women. 
Rather, the bill is said to advance a governmental interest in 
"public morality" by banning a procedure that generates "a sense 
of particular moral outrage.,,4 This is not, however, an 
interest that the Court has recognized as of sufficient magnitude 
to override a woman's right to obtain an abortion. Indeed, we 
are aware of no case in which the Court has recognized any 
independent governmental interest in regulating or proscribing 
recognized medical procedures because they are deemed offensive 
or immoral. Accordingly, it is not clear to us that the bill 
permissibly advances any governmental interest. If this is the 
case, of course, then the bill cannot be applied constitutionally 

4 See Testimony of David M. Smolin, Professor of Law, 
Cumberland Law School, Samford university, before House Judiciary 
Committee, Subcommittee on the Constitution, June ~5, ~995, at 4. 
This testimony is consistent with the statements made by sponsors 
of the bill (and its senate counterpart) , emphasizing the 
"sickening" or "disgusting" nature of the procedure. See,~, 
Statement of Senator Smith, Congo Rec. 88541 (daily cd. June 16, 
1995) . 

IaI 004 . 



10/30/95 10:56 '8'202 514 5499 OI.A 

under any circumstances, even in the post-viability period as to 
women whose life or health are not threatened by pregnancy. 
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Testimony Before 
the Committee on the JudicilllY 

United States Senate 

00 

H.R_ 1833 

Walter Dellinger 
Assistant Attorney Genenl 

Offlco of Legal CO\1nsel 
United States l)epartment of Justice 

November 16, 1991 

Mr. Chainnan, and Members of the Committee:; 

Thank you for inviting me to testify on H.R. 1833, a billlhat would ban what it calls 

"panial-birth abortions." Due to circumstances arising from the lapse in agency 

appropriations, 1 am unable to appear at the hearing and am llm.ited to subminlng this 

abbreviated written testimony. 

H.R. 1833 would criminalize all pelfonnance of a procedure now used to perfonn 

l:crtltin :lcwnd- iUld third-trimester aboniuns. The criminal prohibition on what ill tenned 

"partial-birth abortion&" is complete; the bill contains no exceptions. Instead, the biU would 

provide an affinnative defense for doctors who could bear the burden of proving that they 

reasonably believed partial-birth abortion was the only means of saving a woman's life. 

This legislation is iQconsistent with the constitutional standards established in Roe y., 

~.a!kl and recently reaffinned in Planned Parenthood y. Casey.1 Most significantly. thl:' 

, 410 u.s. 113 (l97:'1). 

, I i2 S. CI. 2791 (1992). 
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bill fails to provide adequately for preservation of a woman's life and health, As both B,QC 

and ~ make clear, even in the post-viability pc;riod, when the govemment's interest in 

regulating abortion is at its weightiest, that interest must yield not only to preservation of a 

WOmltn'5 life but also (0 preservation of a woman's health. 3 

The constitutiQnaUy required protection for women's healtb has two distinct 

components, both of which must be accommodated by any exception to the bill noder 

consideration. First, the government may not deny acces!l to abortion. even in the post­

viabil.ity period, to a woman whose life ru: bM!tl!. is threatened by pregoancy.4 Second, and 

apparently overlooked here, the government may not regulate access to abonion In a manner 

that effectively "require[s) the mother to bear an increased medical risk" in orneT to seIVe a 

stat.e intercl>t, , 

In Thomhureh Y. Amefican College of Obstetricians aug gynecologiSts, for instance, 

the Court invalidated a "choice of method" restriction requiring that doctors nse the abortion 

procedure most protective of fetal life unless it would pose a .. significantly greater medical 

risk" to the woman. With the exceptiun Umited [0 medical risks that qualified as 

"Significant,· the Court reasoned, the pl'I)villion as a whole continued to mandate an 

impenllissible degree of '''ttade-off between a woman's health and fetal surviVal. ~ In 

plainest tCmlS, the provision was facially unconstitutional because it 

"faiJed (0 require that maternal health be the physician's paramount (;onsideration ... 6 

, &ru:, 410 U,S. at 164-65:~. 112 S. CL oat 21104. 21121 . 

• C...,y, '.12 :I, Ct, at 2804. U21, 

, 'I!!!'I.l!.I;?JmuU:'.<~.mm9!!'LC.<;!U~\!.Qf.QJ!.lI!f..lJjj;iJiJl!! .!!~..Qy.~\!!~. 476 U,S. 747,769 (1986). 

• Id. &1 7611-69, 

iii nna 
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~, with its continued emphaSis on the importance of protecting women's health, 

simply does not call into question this fundamental principle. Were ,here any doubt on that 

score, it should be resolved by the very recent Tenth Circuit decision considering a ·choice 

of method" provision in the post-~ regime, The provision at issue in Jane L. y 

Bangerter required doctors performing po5t-viabUilY abonions to use the procedure most 

protective of fetal life unless it would cause "gnlve damage to the WOllliUl'S medical health ... 

Relying on Thombu .. ~h, the Tenth Circuit invalidated the provision. and expressly held tbat 

the relevant principle from ThQrnburgh was not "discredited" by~: 

The importance of maternal health is a unifying tlm:ad that IUns from lWC to 
ThombunLl! and then to~. In fact, defendants [elsewhere1 concede: that 
Thornburgh's admonition that a woman's health must be the paramount 
concern remains vitaJ in the wake of~. The Utah choice of method 
provisions violate this consistent strain of abortion jurisprudence.7 

The same ·consist~nt strain of abonlon jurisprudence" is implicated by the legislaUon 

at issue here. Doctors who perfonn the procedure in question reportedly believe that it poses 

the fewest medical risks for women in the late stages of pregnancy. It therefore is likely r.hat 

in a large fnlction of the vcry few cases in whiCh the procedure actually is used, it is the 

technique most protective of the woman's health. A prohibition On the method, in the 

absence of an adequate exception covering such cases. would rele2ate women's health to a 

secondary concern, subordinate to state regulatory interests, and hence violate the weU-

established constitutioMI principle running fmm ~ to ~. 

What some have tenned an "exception" to H.R. 1833 does nut begin to mClc:t thi~ 

concem. First, of course, the provision in ql.lestion-- what would be section 1531(e) -

, 61 F.ld 1493, 1'02-04 (lou. Cu. 1995) (c.bllion omiltcd). 

- 3 -
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covers only cases in which panial-birth abonion is necessary to preserve a woman's life, and 

doc", not rcltch cases in which health is at issue. Second. the provision is !lOt really an 

excention at alL Instead, the provision creates an aff"umative defense. so that a doctor facing 

criminal charges must carry the bunten of proving, by a prepondcnmcc of the evIdence. both 

thai pregnancy threatened the life of the woman and that the method in question was the oraly 

one that could save the woman's life. By expo,fling docton; to the risk of criminal sanction 

regardless of the circumstances under whieh they perfocm the outlawed prucedure, the statUle 

would have a chilling effect aD doctors' willingness to perl'onn even those abortions 

necessary to save women's lives. Providing an aff"lnnative defense, under which doctors 

rnther than the government bcar:5 the burden of proof, does not provide adequately for the 

lives and health of pregnant women. 

Finally, the bill, in addition to failing tu protect women's health. may otherwise 

impose an "undue burden" on the ability of women to obtain pre-viability abortions. 8 Under 

the leeal analysis applied in ~, the govenunent may not place fia substantial obstacle in 

the path of a woman seeking an abortion of a nonviable fetus. ,,9 

By way of an e'tample, Consider the breadth of the bill's defmition of the outlawed 

procedure. The scope of that term and the: unfamiliarity of the concept of "partial-biJ1h 

abortion" are such that doctors who perfonn second-trimester abortion$ by any method 

cannot be certain that their procedures fall outside the scope of the criminal prohibition. As 

a recent ncwsp"pc;r Ilrticle reponed. one group of doctors considering the legblation was 

• Casey, 112 s. Ct. at 2819·21. 

• 1& at :lil:lO. 

iii (lOll 
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"unable to agree on what the law would cover -- but did agree that it posed a threat to 

anyone who did second-trimester abortions ... 10 Given this uncertainty, and the threat of 

criminal prosecution. doctors might weU decide to foroge th~ performance of second­

trimester abortions altogether. In that event. the practical effect, of the bill would be to limit 

seven;ly the IlvailabUity of all second-trimester abonions. impoSing an "undue burden" on 

women seeking late-term, previability Ilbortion:!!. 

The pl'(Jcedure -. or procedures -- that would be banned by H.R. 1833 are performed 

pnmal1lyat or after 20 weeks in the gestational period. Late-term abonioDs that are 

perfonned when Il womAil's health OJ" life is threatened or when a fetus is diagnosed with 

severe abnonnalities such as anencephaly are tragically sad events, occurring under 

circumstances that cannot possibly benefit from the intervention of government regulators. 

The proposed imposition of Criminal penalties in such cases would violate the Constitution 

a,nd would pose a ~ risk to women's IiV011 and health. 

10 Tamar Lewin. Wider Il'!!J!!lCt i. FOm;Mn eM Bill to 80.0 Tyne pf AMmon. N"w York Time., No", 6. 1995 .• t 97. 

- 5 -
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Walter Dellil'tger 
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OffIce of Lopl Coun...! 
Uilited Stales Department of lultlce 

November 16. 1995 

Mr. Chllinnan. and Members Df the Comlllitl&:c: 
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Thank you for inviting Ihe DepanmenllO wstify on H.R. 11133. II. bill that would baa 

what it c;alls Ppa.rtial-birth abortioDs," Due to circumltancea winS from tfae lapse. in agency 

appmpriations. J IUI\ limited to sl1btnining abbreviated wrirren testimony. 

H.R. 1833 would criminalizc all perfonnance of a pracedun: now used to pc;rf'OI"lQ. 

certain second- and thild-trimester abortions. The crimiAaJ prohibitloft OIl what is tenned 

"plUtiaJ-binh Ilbonionli" ts complete; tbe bW contains no cxc:eptions. Instead. the bW would 

provide an llffhmative defense for doctors ~h(J could b;ar thl; buJ"dc;;n of provine thar Che)' 

reasonably believed partial.bUtb abortion was the onJy meatll of saving a woman's life. 

This legislation is inconsistent with [he constitutional sWldarda es&ablishcd 1n Roe y, 0::\ 
~I and ~tly rcafflmled 10 tilMcd Panrnlhoo4 v, 9WX. 

2 ~s ~OSI '~ 

,;",i/icanI'y. 'he biD f.IlI. '" ,..,V'" ........ ,y r., ,...... ..... of. "'''''''''' •• , ........ As 

, 4101,l.S. III (l97l). t \ E <.. 

1 112 S. Ct .• '''1 (1 OW'll. 
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both ~ and ~ make clear, even in 1M po&t-viabUity period, when the go"enun-=nn 

~tere5t in ",,,,lating abonioD is at its weiahtiosl, that int._._ 
f C't ~ "-- f t-t ~-... "" 

pr:cSCP'aQAA.9f a woman's Ufe but alao to pft:Se"atioD oF1f"IiilelllYlR: 

componenlS, bOth of whic:h must be accommodated by ally ~ to rho bill under 

eonlideraliol\. First, the government may not den)' ac:cesl to abortion. even in the post-

viability period, 10 a woman whole life m: lI&aI&b i. ~nod by P~J.· Second. and0j) 
""H· ..... ".-tL'l! c- ....... -Io"'~~ O~ 

-> '1ip.Gially ~ant here, the govetnn\ent may not re.,.late access to abortion ill a manaer 

that effectively "requtJe[sJ Ute mother fo beat an increased rnedkaJ ri.H in order to serve a 

state intereSl. J 

In tbombuD!b v American (-nUcp Of Qbstetridanl yd G¥P'S9'OP8t., for inftaDte, 

tile coun invalidated" "choice of method- relltri~D reql,l~ that cb:tDn 1,1.., the abonion 

p~edu~ most protcdi~c of tetallife unless it wouJcfpose a "sigJUficantly lnater medi~ 

risk" to the woman. With the 8lteeptioft litnited to medical ow that quaJ.ilicd as 

• significant , • the Coun reasoned. me PIO\fision aa a _hole continued to rnaDdale aD 

impennisslble degree of ~'trade-off' between _ woman's health aod fetal sutVival." (n 

plaiAest terms, the provlsloft was facially un!;OllllulUdQna.I bl:c:aUIC it 

"failed to ~~ that maternal health be the phy,lcian's parunouDt coQGidera.tion. ,,' 

, ~. "10 U.!i • .oI l~;~. 113 S. Ct. a& 1&04, ;pn. 

• c.""!!r!. 112 S. C., g :l8Od, 2121. 

J 1)wmburcb Y. AmG'ic.g <ivOSX! ot ~l'd' and 'PI_e'g.." 476 U.S. 747. 769 (1916). 

• Dl.,qmhurp, 416 U.S ... 16B-69. 
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~, with Us continued emphasis on the irnpotwlce of Ptotcc:tin, women', health, 

simply does not c:aJ.I into question thia fundamental principle. Weft! the", any doubt on that 

score, it should be tesolved by the very recent Tenth C~""I dQ::i~iun c:::on$ldetinC .. "choice 

of method" provision in the post-~ regime. The provision at issue in JIOO Lh :&'0 

protective of fetal life: unJeu it waul" ClAlteo -grayc duoqll to rile woman's mcdic.al heallh." 

Relying on D,,!mt'.llIch, the Tenth C~uit invalidated the PIOVWO~ e~p~ly 

G Qlgumc.;; lhae ~ lIa; ;nell". ·dtsc,:;;"'~aot princ;iple fmm DlIO.DQIIIJIt 

The im~ of marcm.l bWlb b a unIfYins tIUcad that JUAB rR)ftl Bmllo 
Thombuttb and then ro~, In f~, dof~ (el5ewncn,1 ~1JQCdC that 
Ihombute,b'S admonition that a womlll'. heakb mull be the pan.Rlount 
cOlleern remains vital in the wake of Casu. T1te Utah ~hoice of rnclhod 
ptuvisions IrioJIlf.e dW cOftllillenl slQ,jn of abortion jurisprudence." 

J"~~ 

The samo ·combtent suain of abortion jurisprucielKle" ill imptic:ated by the lcei.l&lion 

at issue here. Docton who peri'onn rho pmccdurc in q~on mpDrtedly believe tbal it poses 

the fewe~t medieal risks ror women in the We Stapl of pregnu.cy. It lhcmorc is likely dw 

in a large fraction of the very few cases in wbi\:b the pmcedlll'e actually is uscG, it is the 

tecluUqu" most prmcc.tive of the womaJ1"S hea1lb, A prohibition Oft the metbod, in UIB 

absenee of all adequate ueeptinn eoverin, web cases, would Nlcptc worn!;!"', bcaJlh (0 a 

seconcIarJ concem, subotdiftale to Stare regulatory interests. and hence violate the well. 

C;:/iUlblisbed ccnstirutiooai pOnclple I1Inning from b to ~. 

What some bave termed an "Clx"Ption h to H.a. lSl1 dOCl oot begUllO meet ttU. 

concern. First. of coune. the provision in que5t~l'lft •• wlUll would be' aeetion IS31(e) --

• 61 P.34 "9]. 1S02~ <lfIIh eir. 1995) (ci ...... omiCtooG). 

·3 • 
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coven only C85ei in whicb paftial-birth abonioft is necasary to pteSel\'e a woman's life. and 

dOl!$ not reaeh cues in ",Ilich bealth is at iISUG. Second. die pmvl.lon .. oot rally an 

exception at all. Instead. the provillion cmates an amnnaUye de(lau • .so Utili a doctor f~in, 

crtminal eharues must e&ny the bUJUen of pmving. by a prepondetanee of the evidence, both 

that prq;nanc:y thn:alcncd the ute or the womao and '1-.& &be rnethod in questIOn wu tho only 

olle that could Mve (he womlUl'l life. By ellpctain, d.oc:kln Co tb~ riak of criminal sanction 

... gWIess of the ein:umstances under whieh they perform the GUIla.ad pf:llCedure. the statute 

woold ha"o a cbilJJ.a, c:ffer;t on dotton' WiUiagoesl to pcrfonn evea Ihoac abortion. 

abortion of a nonviable (ems ... , 

Ie " issue here 

c;;e.n. ~ 
• £WX. 111 s. Ct .• 'llill-il. 

• III. 101 Zila. 

·4-



NOV-21 95 10:48 FROM:COUNSEL OFFICE 
- 11/21/AS 11 :07 fit 

tOJ~213 9,5.18:58 FR(lM:COI~L OFFICE 

202-456-2632 

202-456-2632 

TO: 61647 PRGE: 12 

IiIlOl1 
PAGE: 06 

the scope of the criminal probibitioa. As a ftCeftt newspaper- artiele .~. one ,roup of 

dOC:lOn considering the legislation was "unabJo to aeree on wbu the law would eave!' -- but 
j\.., ... I, ,,->'0-

did_ aSftle ltuu it po5eCl • ~l ro lUIyonc who did sccond·trimcater iIbortions ... ", Oft .. lid • ...Irh\"", 

~~t~aod tile 'bR'2t of sfimillRl p'bUsC6tioa, 'e !lSlI "'I .... woU: ckwwi .. tv ruICl." .... ~,= ........ " 

I\r.t,.e)"'~\ 
p' .. fgnn~ of ,ecORd IF' .... e:ttet .bonie". ""_II.r lit dIM .. at. the practical effect of' \~- r:A,J"'jc\" 

-\b ,......\.~ 
(he bID ~ould be to IimllllCVemly dle availability of aIlllCCOtld-trbncster &bortio .... apin <L. ~ 

imposin~ an ·undue burden" on .... omen seeking lare-tam, pRiviabiliry abmUon!_ 

The procedure - or pro.:edun:& - lhat would be banDed by H_R. 1833 are performed 

primarily at or after 20 weeks in the seatationaJ period. GaRIIRIBy. ",elIaUl-term abortion. u=7 
't - ~ 

u. I't'nonned .... hen It .-oman'li hc:;Uth or ute Is wareneG@wtlen a fcrus is dia,nosed with ~~ 

severo abnonnalhiea ~uch as aneneephaJ~ ... a~~y .., cvcn&a, Qg;;uninl ~ .... 
(f ~ U>r{,C1"' 

under citcumstance& (hat an= unlikely (0 benefit from (he inferventioQ of governmam v-~ " .. '" 

regulaloR. The psopwcd UupoSiUOD of criminal penlltles in weh QSeS would violalC Ihe 

Constitution aDd '!llauld polIO a JaIIo1 rilk to womCII)'$ lives and had&h. 

10 Ta ...... L....,u.. Wj4et lmpadj,. P"1!I1!c!! far Bill IS.II*A Tyr; pI Ab"mag. .., ... Yd Tltnooo. Nov. 6. 1995. JOt 87. 
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Women's Medical Professional Corp. 
(Ohio Abortion Case) 

December 28, 1995 

To 
James Castello 
Deputy White. House Counsel 

I'-rom ?t 
Dawn'Johnsen U. 
Depu t y. ·Ass' ~I A totney 
Pam Hartis Irr 
AttorneY~Advisor 

General 

. On DeceIDber 13, a federal district court in Ohio issued a 
preliminary injunction against enforcement of a state law that, 
inter alia, banned (a) performance of post .... viability abort ions 
gellerally I and (b) use of the dilation and extraction ("D&X") 
abortion procedure both pre- and post-viability. Women's .Medical 
professional Corp. v. Voinovich, NO.C-3 .... 9S-4l4 (S.D. Ohio Dec. 13, 
1995). The D&X procedure outlawed by the.Ohio statute appears to 
be the same procedu,re described .as "partial-birth abortion" in the 
pending fedt!'riH lcgislat16nonwhichwe have cornrriented. 

:.," .. 

Our comments or1 .. th~ pi9p:o,s~('lfederal ban on paEtlal-birth 
aborticin,H_R~ 1833, haVe. focused on two constitutional flaws in 
the bill: first, that the.i:>Jl1 (ails to provide adequately for the' 
protection of women's life and women' shealthat all. stages of 
pregnancy, ('is mgI1dgteq.bY, ,cases';' rlll.ming. fr.om . Roe .. V", Wade' thl-ough 
Casey;2 .afl<'l.sec?rid,that the billll)ay impose an"undue burden">on 
the. C1!)~.~n:y:o;r~ioTli.er1to obtainpr:e-vl~bili ty abortions, contrary to 
theptlhcip:l:e'ai?plH~d in"-Casey. "Rather than repeating these 
arguments here, we are' attaching a copy of Walter Dellinger's 
senate testiInohy. on B.R. 1833 ,submitted on November 27 •. This 
memorandum summarizes those portions of the lengthy opinion in 
Women's Medical.Professiona1.Cbtp. that are most relevant to our 
cons iderat ion of H·':R. 1833. 

1. Background 

The Ohio statute at issue, known as House Bill 135 (or "H.B. 
13S"), banned both pre- and post-viabili ty use of the D&X abortion 
procedure. The D&X procedure was defined as "termination of a 
h\.nnan pregnancy by purposely inserting a suction device into. the 
skull of a fetus to remove the brain," and seems to be the same 
procedure at which H.R. 1833 is aimed. The only "exception"t6the 

1. 410 U.S. 113 (1973). 

2 Planned Parenthood v. Casey, 112 S, Ct. 2791 (1992). 
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ban was in the form bfan aff itmati ve defense for cases in which a 
doctor can produce prima facie evidence that all other abortion 
procedures would pose a greater risk to the health of the pregnant 
woman. Slip op. at 4 & n.2; id. at 41 0.27. 

H.B. 135 also banned all post-viability abortions, with an 
exceptton for abortions necessary to save a woman's life or to'· 
avoid a serious risk.of substantial an . . '0 

a rna ·or The istric.t court read the health 
exception as limited to physical, rather than emotional, health. 
For those abortions falling within the life or health ~xc~ptions, 
add res rl· attacheq; the one most relevant here was a 
• c· oice of method" . triction \requiring use of the method most 
pro e a1 life unless it would pose a Significantly 
greater risk to the life or physical health of the pregnant woman. 
Slip op. at 4-5 & n.5. ----

2. D&X.Ban 
. . 

The district court enjoined the ban on D&X abortions after 
finding that the plaintiffs had demonstrated a substantial 
likelihood of success on two alternative claims: first, that the 
ban was impermissibly vague, and second, that the ban imposed an 
undue burden on the . ·of women to obtain re-viabilit 
a ortlons. Because both hOldings mlg .. 1833, they 
are dlscussed separately below. 

a. Vagueness 

The district court found the poteritial for vagueness wi th 
respect to the D&X ban especially problematic for two reasons: 
because any vagueness rnighthave a chilling effect on the exercise 
of constitutionally protected rights I and because the statute 
provided for criminal penalties. Slip op. at 19-20. Examining 
H.B. 135 in light of these considerations, the district court held 
that .the definition of the proscribed D&X procedure was 
impermissibly vague because it failed to provide doctors with fair 
warning as to what conduct would expose them to liability, In 
partic'ular, the court was concerned that the statute failed to 
distinguish the D&X procedure from dilation and ~vacuation ("D&E") 
procedures that also involved compression of the fetal skull. The 
court emphasized that doctors. performing second-trimester abortions 
might not know Which procedure they would use until encountering 
particular surgical variables after beginning to terminate a 
pregnancy. Slip op. at 28-30. 

3 Because of the procedural posture of the case, the court 
applied the "substantial likelihood of success" standard to all of 
the constitutional claims discussed in this memorandum. See slip 
op. at 9-10 (discussing preliminary injunction standard). For the 
sake of brevity, we will not refer again to this standard. 

" 2 -
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Similar vagueness concerns have been raised with respect to 

n.R. 1833. The d 'ni' . I-birth abortion" 
the federal s a differs from that in H. . 35, 
mlght not suffer from identlcal efects. ever e ess, e roa or 
problems are the same. There appears to be no medical consensus as 
to what the term "partial-birth abortion," even as defined by II.R. 
1833, would cover, and no confidence among doctors that any second­
trimester abortion, once begun, might not end with a procedure that 
would fall within the statutory bar. s The special concerns that 
animated the district court's decision the potential for a 
chilling effect and the harshness of criminal sanctions - ... are 
implicated to the same degree at the federal level. JrJ,,~bqr::t;, 
though we have, not,before treated the vaguencssis,sue B!:; a G~parate 
constitutionalcoricern,6 the Ohio decision may' provide - strong 
precedent for doil]gso now. 

b. Undue Burden 

The district court also ertjoined the D&X ban on the ground 
that it imposed an undue burden on the ability of women to obtain 
pre~viability abortions. Relying on Danforth7 and Casey, the court 
held that banning a particular method of abortion imposes an 
impermissible undue burden if safe alterrtatives are not available 
to women seeking abortions prior to fetal viability. Slip Ope at 
31. . 

The Ohio D&X ban was unconstitutional under that 

If this abortion procedure, which appears to pose less of 
a risk to maternal health than any other alternative, 

4 H.R. 1833 defines "partial-birth abort.ion" as "an abortion 
in which the person performing the abort.ion partially vaginally 
delivers a living fet.us before killing the fetus and complet.ing t.he 
delivery. II 

5 ~ Tamar Lewin, Wid~r Impact is Foreseen for Bill to Ban 
Type of Abortion, New York Times, Nov. 6, 1995, at B7. 

6 We have discussed the vagueness problem in connection with 
the undue burden issue, arguing that the chilling effect generated 
by H.R. 1833's imprecision will reduce significantly the 
availability of all second-trimester abortions. 

7 

(1976) . 
Planned Parenthood of Missouri v. Danfort.h, 428 U.S. 52 

- 3 -
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were banned, and women were forced to use riskier and 
more deleterious abortion procedures, the ban could have 
the effect of placing a substantial obstacle in the path 
of women seeking pre-viability abortions, which would be 
an undue burden and thus urtconstltutional under Casey. 

-Slip Ope at 39-40. In the alternative; the dIstrict court found 
Lhat even assuming that another method, 'induction, were as safe as 
the D&X procedure, the fact that induction tequired hospItalization 
could have a "negative impact on the practical availability" of 
abortion, itself "amounting to an undue burden." Slip Ope at 40-
41. For these reasons, the court enjoined the D&X ban on its face 
-'-- most likely, though this is not made explicit, on the theory 
that it would operate unconstitutIonally in a "large fraction" of 
the cases in which it was relevant. Slip Ope at 13-18 (deciding 
that Casey standard for facial challenges applies). The district 
court did not address separately the potential post-viabili ty 
application of the D&X ban. 

I4J 005 

~005 

We.haye ,ra1se,d similar concerns wLtorespect to H.R. 1833, ....... ./ 
arguing both tha:tthe'goverhinentfuay not ban' abortion procedu res V 
that are the most protective pf WoweD' 5 beaJth-and,spei";ifically 
with respeCt to the pre-vlabilityped6c;l, that the government may 
not ban a given abort i.on p,r-oc;e(:lure when d()ing so would impose an 
"undueburc;len,i onthe~?bqft'y"o('wqitiehto'. obtain abortions. The 
district court Opiniori'provides strong support for this approach, 

c. Affirmative Defense 

The district court rejected an argument that the 
constitutional defects it had identified were cured by H.B. 135:s 
affirmative defense provision. Under that provision, a doctor 
prosecuted for performing a.D&X abortion could present prima facie 
evidence that all other procedures would have posed greater risks 
to the woman's health. If the doctor could make that showing, then 
the burden would shift to the state to prove that at least one 
other abortion procedure would have been equally protective of the 
woman's health. Slip Ope at 41 n.27. 

Adcording to the district court, the provision was inadeqUate 
for two reasons. First, because it was in the fprm of an 
affirmative defense rather than a true exception, it would deter 
doctors from perforining even those D&X procedures that fell within 
the provision's scope as the safest method available. Second, the 
provision would covet only . those D&X procedures that were 
"obviously aild irrefutably" the method most protective of health; 
criminal san'ctions could still attach when D&X procedures were 
arguably safer or evidently more available than other methods . Id. 

The v~rsion of H.R. 1833 enacted by the House also contains an 

- 4 -
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affir,IIIa1:.i ve .. dejiense'prov,tsi.on.Jn'lteu .• ·of. ,an· e,xcept.ion, 8 but, the 
House provision is even more problematic than that considered by 
the· district court. First, the procedural burden imposed on 
doctors (and the concomitant chilling potential) is higher under 
H.R. 1833: under the federal statute, unlike the Ohio statute, 
doctors would bear the burden of proving the applicability of the 
affirmative defense. Second, and most obviously, the scope of .the 
federal defense wbuld be far harrower than that provided by H.B. 
135, reaching only those partial-birth abortions necessary to save 
the life of a pregnant woman. If a reviewing court were to follow 
the lead of the Ohio. district court, then it· would follow ft 
fortiori that the federal provTsi6nwouldbe inadequate. 

d. State Interest 

The district cOurt gave substantial attention to the nature of 
the state's asserted interest in banning D&X abortions. Though the 
cotirt's analysis of the issue was riot criti~a] to its holding, its 
reasoning.-,on this point may be relevant 'to Our consideration of 
Ii. R. 1833;:' 

@006 

. ~006 

According. to Ohio, its D&X ban was intended to prevent 
·unnecessary cruelty to the human fetus.- Slip op. at 42. The 
plaintiffs argued that this did not represent a legiti~ate 
interest, on the, theory that. the government's, interests", .In 
regulating abortion are limited to those approved-hi' Casey: 
protecting potential life by persuading women to choose childbirth 
over abortion, and furthering the health or safety of women seeking 
abortions. Id. at 42. The district court came close to rejecting ,; 
this argument, and assumed arguendo tha"t the,te W,.B;=;. ar)aCidi tional: 
legitimate state interest in preventing unnecessary cruelty to 
fetuse~'. lJi.. at 43. At the same time, however, tl\~,C9.u--f,L;fognd,; 
itself'" unal:>le ·toconclude .. that the D&X ban served.the purported 
statejriterest, ,b'ecause there was "rio,-'rel1aiJle,evidencl';! that Lhe 
D&X method is morecruel't'hanother methodi6fabortiOn." Id. at 
49-50. 

3. Post-Viability Ban 

As noted above, the dis trict court enjoined the Ds-X ban on its 
face, . without giving express consideration to its possible 
application post-viability. HOwever, the district court's analysis 
of H.B. 135'5 general ban on post-:-viabllity·'abottions bears 
directly On that question, and makes clear that the D&X ban would 

8 The Senat.e version of H.R. 1833 subst.itut.es for the 
affirmative defense a true exception for partial-birth abortions 
performed to save t.he life of a pregnant woman when no other 
procedure would suffice for that. purpose. It will be up to the 
Conference Committee to decide whether to adopt the affirmative 
defense formulat.ion or the Senate exception. 

- 5 -
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be unconstitutional even as applied in the post-viabil i ty per ied, 
at least in a large number of cases. 

The Ohie statute banned all post-viability abertiens, with an 
exceptien fer abortiens necessary te preserve the life .or physical 
health .of the pregnant weman. At the outset, the district court 
censidered the standard applicable to post-viability regulatiens, 
and specifically an argument that some restrictions en pest­
viability abortions necessary to protect life or health might be 
justifiable under the Hstrict scrutinyH standaqi. The district 
ceurt concluded that balancing under a strict scrutiny standard,was 
inappropr late: .p"".omaT:l:~,right; ,t.o ,.a,post-:-v.ia.bil ityabort.i,on 
necessary to pres~rve life or health is absolute, in that' "any 
regulationwt,lich impingesupen'ornarrows [the necessary post­
viability] 'exceptienIilust be declared te be uncenstitutienal." 
Slip ep. at 11-12. 

The district coUrt found the post~viability ban unacceptable 
under this standard, relying on'a number of independent grounds. 
Two appear especially relevant to consideration .of H.R. 1833. 
First, ,tneceUJ:",t,held that the exceptlonwas insufficiently 
protec:tiyeof women!s health because it covered only physical 'and 
not mental or emotional health risks. ReI in on Dee v. Bolton,9 
the court held that pest-viability a or 10 e u --

Iscr IOn 0 conSl er men a as 
1ca ea 1 necessar te 

rztese rye a woman' 5 bea :i.l;.A , Slip op. at 57 -65. Second, the cour t 
Invalidated a "chooic~of method" re,strictionthatr,equired doctors 
performing excepted post~viabi,),ity abqrt~bnsto use ,the method mos't 
protective .of fetal life except when it would pose a "significantly 
greater risk" teawoman's 'life .or health. ,/ In a straightforward I 
application of Thornburgh, 10 which involved a very similar 
restriction, the ceurt held that the provision "traded off" wemen' s, 
health for fetal health, and hence impermissibly required women te 

~(J07 

bear increased medical risks. Slip op. at 83-85. '\ , w 

Again, because the district court had invalidated the D&X bari~ 
ort its face, it dld not have occasion to analyze it separately in/ 
connection with the post-viability abortion ban. Neverthcless,it~:"" 
is clear frem the district court's reasoning that the goverrtmentt: 
generally, could net enforce the D&X ban even in the post-viabili tY;0, 
period. , Under the district ceurt analysis, protection of wemen's;,£ 
health in the post-Viability peried means at least twe things:,':;' 
first, that wemen whese health, broadly construed, is threatened byi;, 
pr~gnancy cannot be denied access to abortion; and second, that~, 
post-viability abertien cahnot be regulated in a way that requites" 

9 410 U.S. 179, 192 (1973). 

~o Thornburqh v. ~, 476 U.S. 747, 768-69 (1986). 

• 6 -
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{ 
those women to beat increased medical risks •. Given the district' 
court finding that the D&X procedure appears to pose the fewest 
medical risks for women seeking late-term abortions, the D~X ban, 
as applied post-viability, is likely to generate precisely the 
ihcreased medical risk the district court deemed impermissible. 

We emphasize the district court's discussion of post-viability 
abortion because it bears directly on the status of H.R. 1833. 
80th the district court's general premise -- that the government 
may not "impinge" at all on women's health interests in the post­
viability period -:.. and its specific analysis of the H.B. 135 
health exception ate in accord with our own analysis of H.R. 1833's 
post-viability application. In thi~ respect, the district court 
opinion provides substantial support for our view that ~. R. 1833 is 
unconsti tutional even as applied post-:viabil ity. 

- 7 ~ 
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THE: WHITE HOUSE 

WASHINGTON 

January 6, 1996 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: Debbie Fine 

. stiBmCT: State Restrictions on Late-Tenn Abortions 

.State RestriCtions on Late-Term AtiOrtjons . 

". @009 

Following is a list of states whe~ post-viability (usually defined between 24 and 28 weeks) 
abortions are not allowed, with· certain exceptions that are identified below. Please Dote that 
(1) these are not absolute bans, but limits on the availability of these services; and (2) the 

. AttonieyGeneral has issued opinions ou several of these laws stating that they are . 
unconstitutional for varyingreasoIis. (i.e. the restriction could apply to pre-viability cases 
when a specific week of pregnancy wntten into the law, or the law does not account 
adequately for health. See attached for details.) The total listed here is 41 (if you include 
Alabama.) 

Alabama 
Arizona 
Arkansas 
California 

(only applies to cerlaiIi facilities; with life and narrow health exception's) 
(with life arid health exceptions) 
(with life and health exceptions, and when result of rape or incest of a minor) 
(applies to all cases after the 20th week; no exceptions) 

Coo'nicticut (with life and heaiili exceptions) 
Delaware 
Florida 

Idaho 

Illinois 
indiana 
lo#a 

(applies to all cases! after the 20th week; life exception) 
(applies to all cases in the third trimester; life and health exceptions if certified 
in writing by tWo physicians)· 
(applies to all cases aft6t the 2nd trimester; life and health exceptions if 
certified by three physicians) 
(with eXCeptions to preserve the woman's life or if fetus would be uriable to 
survive) 

. (With life aridheaIth ~xceptiorts) 
(with narrow life ilndheaIth exceptions) • 
(applies to cases after the end of the. second trimester; . life and health 
exceptions) . . . 

. KaiIsas .. (withnahOw life and health exceptions) 
Kentucky (with life and health exceptions) 
Louisiana (wIth life. and health exCeptions) 
Maine (with life and health exceptions) 
Matyhind (with life, health and serious fetal abnormality exceptions) 
Massachusetts (applies after the 24th week, with life and narrow health exceptions) 
Michigan (applies 'after quickening'; life exception) 
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Minnesota (applies after 20 weeks; life arid heruth exceptions) 
Miss'ouri (with life and health exceptions) 
Montana (with life and health exceptions) 
Nebraska (with life and health exceptions) 
Nevada (applies after the 24th week; narrow life arid health exceptions) 
New Hampshire (applies 'after quickening'; life exception) 
New York (applies after the 24th week; life exception) 
North Carolina (applies after 20 weeks; narrow life and health exceptions), 

, 'North Dakota (with narrow life and health exceptions; requires concUrrence from 2 
physicians) 

Ohio (with narrow life and health exceptions; see below for details) 
Oklaboma (with life and health exceptions) 
PeRli~ylvania (applies after 24th week; narrow life and health exceptions) 

" Rhode Island (life exception) , 
South Carolina (applies after 24th week; narrow life and health) 
Smith Dakota (applies after 24th week; iife and health exceptions) 
Tennesse~ (With life and health exceptions) 
Texas (with narrow life and health exceptions, and where severe fetal abnormality) 
Utah (applies after 20 weeks; life and narrow heaith exceptions, and where grave 

Virginia 
Washington 
Wisconsin' 
Wyombig 

Note Clh ()])io 

fetal defect) 
(applies post-second trimester; life and narrOw health exceptions) 
(with life and health exceptions) 
(with life and health exceptions) 
(with life and narrow health exceptions) 

In AugUst, an abortion law in Ohio was enacted With tile follciWing provisions: 

• (1) bans the Dilation and EXtraction (D&X) proCeduiefor all abortions (Note: it iefe~s 
to the procedure as 'D&X' uruike H:R. 1833); 

• (2) bans all post-viabilitY abortionS, except when the physician is acting, " ... to prevent 
the: death of the pregnant womari or to avoid a serious risk of the substantial arid 
irie~ersl.ble impairment of a major bOdily function; .. ;" 

.; (3) imposes a viability' testing requirement and severai other conditions before an 
abortion may be performed after the 22nd week of pregnancy; and 

• (4) creates civil and criminal liability for violations of the D&X ban or the post­
viability ban, and criminal liability for violations of the viability testing requirement. 

On Deeetrtber 13, in response to a request from the Women's Professional Medical 
Corporation, a preliminary injunction was issued against the law. The Judge found that there 
is Ii "substantial likelihood of success" of proving that the law is unconstitutional on the 
following grounds: 

141010 
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'. The defInition Of D&X is uncol1stitUtionally vague. The legislation could be 
interpreted to include Dilation and Evacuation (D&E), the procedure commonly used 
in the second trimester; therefore, it lacks clear guidelines for physicians as to what 
will result in a liability. 

• This ban on use of the D&X procedure could pose an undue burden on women 
seeking abortions in pre-viability stages, because D&X may be the least risky method 
available tor some women. 

• This ban on post-viability abortions could be found unconstitutional because of the 
threat it pbses to the right of a woman to an abortion in order t(}preserve her life or 
health. (The Judge outlines several different reasons for this in his opinion, inCluding 

Eoverly narrow defirution of health.) :::> 
State-by-State, sumroW 
Attached is a more complete suiIiImiry compiled by NARAL that details all restrictions on 

. post-viability abortions on a state-by-state basis. 

cc: Carol Rasco 
Jeremy Ben-Ami 
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.. li.R. 1~33, !;he bill that would ban what it calls "pa.rtial 
b1rth abortAons, fails to make an exception for pre@ervation of 
the h~alth ot the woman. This omiasion violates constitutional 
standa~ds,r~centlY,reaffirmed by the Supreme Court. Even in the 
post-v~ab111ty per1od, when the government's interest in 
regulating abortion is at its weightiest, that intere@t must 
yield both to preservation of a woman's life and to preservation 
of a woman's health. £lanDed Parenthooa y. casey, 112 S. ct. 
2791, 2804 & 2821 (restriction or prohibition of abortion in 
post-viability period must except cases in which abortion is 
n7cassary to preserve life or health of woman). This means, 
flrst of all, that the government may not deny access to abortion 
to a woman whose life or health is threatened by pregnancy. Id. 
It also means that the government may not regulate AccesS to such 
abortions in a manner that effectively "require(s) the mother to 
bear an increased medical risk" in order to serve a state 
interest. Tbornburgh v. Ametican Cpllege of obstetricians and 
G¥necologists, 476 U.S. 747, 769 (1986) (invalidating requirement 
that doctor use abortion procedure most protective of feta~ life 
"unless (that procedure) would present a Significantly great~r 
medical risk to the life or health of the pregnant woman" because 
this would require some degree of "trade-off" between woman's 
health and fetal surViVa~). nat is, where the government may 
not prohibit abortion outr' ht, it also may not enforce 
regulations that make t procedure more dangerou~ to the ~oman's 
health. ld.; see al Danforth, 428,U.S. at,79 (~nvalidat1ng ban 
on abortion proce e after first tr1mester ~n part beoause it 
would force "a man and her physician to terminate her pregnancy 
by methods e dangerous to her health than the method 
outlawed") -. 

lled partial-birth abortion~, 
If Congress ~Qre ~Ot~an so:~: in which the bar in question 

"in a large fraC~l.O~ 0 11 :e;aCasey 1.12 s. ct. at 2830 
would be relevan a a 't't tlonai analysis of abortion 
(discussing method of cons 1. U b inconsistent with this 
restriotion), its operation woul~ar: that the procedure at issue 
constitutional sta~d~rd. I:sa~Psafer alternative to other 
was developed specl.fl.cally, I d that in fact doctor~, 
methods of late-term abori~on, i; often poses fe~er ~edl.cal risks 

Performing this method be l.eve f pregnancy.l It 1S ll.kely, 
in the late stages a for women 

1 see Diane M. Gianel~ia'n§~~~~~~~C~~~s, July 5, 1993, at ). 
~ p cedure Amer~c 

Aport ion ro 0' . Method IE New 

, Ads Target Late-Term 

lSO Karen Hosler, Rare Abort~~~ at 2A 
2 Id:; ~e~a~e Baltimore sun, June 17'f~r wbmen); National 
Weapon ln, e_ ' d es may pose danger~ AboFtion, The 
(alternat~~e proce ~~n League, Third Tr1:mester 4 1995 (submitted 
~bortion R1gh~S Act 0 mand, Issue Paper, June 1 , 
Myth of Abortl.On on e 
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therefore, that in a hiqh percentage of the very few cases in 
Which the procedure actually is used, it is the technique 
believed most protective of the woman's health. Accordingly, a 
prohibition on the method, in the absence of an adequate 
exception, would require vomen to "bear an increasgd medical risk 
in the viev of their doctor," in order to obtain an abort.ion. As 
to women to whom the government may not deny access to abortion j 
altogether -- that is, all women seeking pre-viability abortions 
and women seeking post-viability abortions in order to preserve 
their health or lives -- this outcome is constitutionally . 
impermissible. 

g:ld8llo1hrIR33 . .,.." 

IL, 

\; 
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H.R. 1833, a bill that would ban "partial-birth abortions," 
violates constitutional standards recently reaffirmed by the 
Supreme Court. Most significantly, the bill fails to make an 
adequate exception for preservation of a woman's life and health. 
The Supreme Court has made clear that the government's interest 
in regulating abortion must yield to both the preservation of a 
woman's life and the preservation of a women's health. Planned 
Parenthood v. Casey, 112 S. ct. 2791, 2804, 2821 (1992). This 
means that the government may not deny access to abortion to a 
woman whose life or health is threatened by pregnancy, id., and 
that the government may not regulate access to abortion in a 
manner that effectively "require[s] the mother to bear an 
increased medical risk" in order to serve a state interest. 
Thornburgh v. American College of Obstetricians and 
Gynecologists, 476 U.S. 747, 769 (1986) (invalidating restriction 
on doctor's choice of abortion procedure because it could result 
in increased risk to woman's health); see also Planned Parenthood 
of Missouri v. Danforth, 428 U.S. 52, 79 (1976). 

H.R. 1833 would provide for an affirmative defense to 
criminal prosecution or civil claims when a partial-birth 
abortion is both (a) necessary to save the life of the woman, and 
(b) the only method of abortion that would serve that purpose. 
This provision will not cure the bill's constitutional defects. 
First, as discussed above, the provision is too narrow in scope, 
as it fails to reach cases in which a woman's health is a risk. 
Second, the provision does not actually except even life­
threatening pregnancies from the statutory bar. Cf. Casey, 112 
S. ct. at 2804 (even in post-v~ability period, abortion 
restrictions must "contain[] exceptions for pregnancies which 
endanger a woman's life or health"). Instead, the provision 
would require a physician already facing criminal charges to 
carry the burden of proving, by a preponderance of the evidence, 
both that pregnancy threatened the life of the woman and that the 
method in question was the only one that could sav~ the woman's 
life. By exposing physicians to the risk of criminal sanction 
regardless of the circumstances under which they perform the 
outlawed procedure, the statute undoubtedly would have a chilling 
effect on physicians' willingness to perform even those abortions 
necessary to save women's lives. 

g:\datal2dojI833 



6~0/96 15:22 ~ .. -- .i4I.QQ£. 
\, .. , 

',!12/28/!l5 18:06 ~ 

Memorandum 

Subject 

\o~ 
\c..~ 

Dote 

Ial002 

Women's Medical Professional Corp. 
(Ohio Abortion Case) 

December 28, 1995 

To 
James Castello 
Deputy WhiteHouse Counsel 

j'"rom ?t 
Dawn Johnsen U< 
Deputy .ASS·~JA totney General 
Pam Harris Iv­
Attorney-Advisor 

On December 13, a federal district court in Ohio i~sued a 
preliminary injunction against enforcement of a state law that, 
inter alia, banned (a) performance of post-viability abortions 
generally, and (b) use of the dilation and extraction ("D&X") 
abortion procedure both pre- ,and post-viability. Women's Medical 
Professional Corp. v. Voinovich, NO.C-3~95-4l4 (S.D. Ohio Dec. 13, 
1995) . The D&X procedure outlawed by the Ohio statute appea'rs to 
be the same procedu,re described as "partial-birth abortion" in the 
pending'federal legislat16riOri which we have commented. 

Our comments. on the pr,opos~d federal ban on partial-birth 
abortion,H.R. IB33, 'have. foc:used on two constitutional flaws in 
the bill: first, that the\J.ill fails to provide adequately for the 
protection of women's life' and women's health at all stages of 
pregnancy,. as IDgnd(iteo, .. by,cases: running fr.om Roe. V •. Wade' thl-ough 
casey;2andsec~>nd, that the bill !1)ay impose an "undue burden" on 
the abt.l.JtYo~(w6me!1 to ob.tainpre-v1abll i tyabortions, contrar'y to 
the 'prIhCipleapplH~d ih"'CaseY. . Rather than repeating these 
arguments here, we are' attaching a copy of Walter Dellinger's 
senate testimony on n.R. 1833, submitted on November 27. This 
memorandum summar izes those portions of the lengthy opinion in 
Women's Medical Professional Corp. that are most relevant to our 
consideration of H~R. lB33. 

1. Background 

The Ohio statute at issue, known as House Bill 135 (or "H.B. 
135"), banned both pre- and post-viability use of the D&X abortion 
procedure. The D&X procedure was defined as "termination of a 
human pregnancy by purposely inserting a suction device into the 
~kull of a fetus to remove the brain," ~nd seems to be the same 
procedure at which H.R. 1833 is aimed. The only "exception"tathe 

1 410 U.S, 113 (1973). 

2 Planned Parenthood v. Casey. 112 S. Ct. 2791 (1992), 
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ban was in the form of an affirmative defense for cases in which a 
doctor can produce prima facie evidence that all other abortion 
procedures would pose a greater risk to the health of the pregnant 
woman. Slip Ope at 4 & n.2; ide at 41 n.27. 

H.B. 135 also banned all post-viability abortions, with an. 
except i.on for abortions necessary to save a woman's life or to 
avoid a serious risk of substantial an "'0 

a ma'or The istrict court read the health 
exception as limited to physical, rather than emotional, health. 
For those abortions falling within the life or health exceptions, 
add' res r1' attacheqi the one most relevant here was a 

of method" triction Irequiring use of the method most 

IaJ003 

etal life unless it would pose a significantly 
greater risk to the life or physical health of the pregnant woma_n_.~ 
Slip Ope at 4-5 & n.5. 

2. D&X Ban 

The district court enjoined the ban on D&X abortions after 
finding that the plaintiffs had demonstrated a substantial 
likelihood of success on two alternative claims: first, that the 
ban was impermissibly vague, and second, that the ban imposed an 
undue burden on the' ,of women to obtain re-viabilit 
a ortlons. Because both holdings mIg ear on .. 1833, they 
are dIscussed separately below. 

a. Vagueness 

The disLrict court found the potential for vagueness with 
respect to the D&X ban especially problematic for two reasons: 
because any vagueness might have a chilling effect on the exercise 
of constitutionally protected rights, and because the statute 
provided for criminal penalties. Slip Ope at 19-20. Examining 
H.B. 135 in light of these considerations, the district court held 
that the definition of the proscribed D&X procedure wa!'; 
impermissibly vague because it failed to provide doctors with fair 
warning as to what conduct would expose them to liability. In 
particular, the court was concerned that the statute failed to 
distinguish the D&X procedure from dilation and evacuation ("D&E") 
procedures that also involved compression of the fetal skull. The 
court emphasized that doctors performing second-trimester abortions 
might not know which procedure they would use until encountering 
particular surgical variables after beginning to terminate a 
pregnancy. Slip Ope at 28-30. 

3 Because of the procedural posture of the case, the COUrt 
applied the "substantial likelihood of success" standard to all of 
the constitutional claims discussed in this memorandum. See slip 
op_ at 9-10 (discussing preliminary injunction standard). For the 
sake of brevity, we will not refer again to this standard. 

- 2 -
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Similar vagueness concerns have been raised with respect to 

H.R. 1833. The d 'ni· " 'l-birth abortion" 
the federal s a differs from that in 
mlght not su fer from identlcal efects. ever e ess, e roa cr 
problems are Ehe same. There appears Eo be no medical consensus as 
to what the term "partial-birth abortion," even as defined by II.R. 
1833, would cover,' and no confidence among doctors that any second­
trimester abortion, once begun, might not end with a procedure that 
would fall within the statutory bar. s The special concerns that 
animated the district court's decision the potential for a 
chilling effect and the harshness of criminal sanctions -- are 
implicated to the same degree at the federal level'- .Iq.sbq.r:t" 
though we have. nO.t before treated the vaguencssis.sue al; asi:!parate 
constitutioilcilcoricern,6 the Ohio decision maypiovide' strong 
preceden't for doing so now. 

b. Undue Burden 

The district court also enjoined the D&X ban on the ground 
that it imposed an undue burden on the ability of women to obtain 
pre~viability abortions. Relying on Danforth7 and Casey, the court 
held that banning a particular method of abort ion imposes an 
impermissible undue burden if safe alternatives are not available 
to women seeking abortions prior to fetal viability. Slip op. at 
11. . 

If this abortion procedure, which appears to pose less of 
a risk to maternal health than any other alternative, 

4 H.R. 1.833 defines "partial-birth abort.ion" as "an abortion 
in which the person performing the abortion partially vaginally 
delivers a living fetus before killing the fetus and complet.ing the 
delivery. II 

5 ~ Tamar Lewin, Wid~:r Impact is Foreseen for Bill to Ban 
Type of Abortion, New York Times, Nov. 6, 1995, at B7. 

6 We have discussed the vagueness problem in connection with 
the undue burden issue, arguing that the chilling effect generated 
by H.R. 1.833' s imprecision will reduce significantly the 
availability of all second-trimest".er abortions. 

7 

(1.976) • 
Planned Parenthood of Missouri v. Danforth, 428 U. S. 52 

- 3 -



" 

01.130/96 15: 24 'B 

"',12128/95 18:08 'B 

were banned, and women were forced to use riskier and 
more deleterious abortion procedures, the ban could have 
the effect of placing a substantial obstacle in the path 
of women seeking pre-viability abortions, which would be 
an undue burden and thus unconstitutional under Casey. 

Slip op. at 39-40. In the alternative; the district court found 
that even assuming that another method, induction, were as safe as 
the D&X procedure, the fact that induction required hospitalization 
could have a "negative impact on the practical availability" of 
abortion, itself "amounting to an undue burden." Slip op. at 40-
41. For these reasons, the court enjoined the D&X ban on its face 
~- most likely, though this is not made explicit, on the theory 
that it would operate unconstitutionally 1n a "large fraction" of 
the cases in which it was relevant. Slip op. at 13-18 (deciding 
that Casey standard for facial challenges applies). The district 
court did not address separately the potential post-viability 
application of the D&X ban. 

I4J 005 

~005 

Wehaye ,raisE?,d .similar·. concerns wLti) respect to H.R. 1833, '. /. 
arguing both ,thattl1E!'gcivethmentfuaynot., banabortionprocedures V 
that are the most protective of wolDen' 5 OeaHh and, speCifically 
with respect· to the pre~viabnityperiod, that the government may 
not banagi ven abortion proC:~c:lure\¥,hendoing so would impose an 
"undue. burden" orith€!.~?bf:rftyofw()meh to. obtain abortions. The 
district court opinioriprovides strong support for this approach, 

c. Affirmative Defense 

The district court rejected an argument that the 
constitutional defects it had identified were cured by H.B. 135'5 
affirmative defense provision. Under that provision, a doctor 
prosecuted for performing a D&X abortion could present prima facie 
evidence that all other procedures would have posed greater risks 
to the woman's health. If the doctor could make that showing, then 
the burden would shift to the state to prove that at leasL one 
other abortion procedure would have been equally protective of the 
woman's health. Slip op. at 41 n.27. 

According to the district court, the provision was inadequate 
for two reasons. First, because it was in the fprm of an 
affirmative defense rather than a true exception, it would deter 
doctor~ from performing even those D&X procedures that fell within 
the provision's scope as the safest method available. Second, the 
provision would cover only ,those D&X procedures that were 
"obviously and irrefutably" the method most protective of health; 
criminal sanctions could still attach when D&X procedures were 
arguably safer or evidently more available than other methods. ld. 

The vters.ion of H. R. 1833 enacted by the House also contains an 

- 4 -
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affirmative .. deJfense'proYisi.on<Jnlieq'·ofan exception,8 but the 
House provision is even more problematic than that considered by 
the· district court. First, the procedural burden imposed on 
doctors (and the concomitant chilling potential) is higher under 
H.R. 1833: under the federal statute, unlike the Ohio statute, 
doctors would bear the burden of proving the applicability of the 
affirmative defense. Second, and most obviously, the scope of the 
federal defense would be far narrower than that provided by H.B. 
135, reaching only those partial-birth abortions necessary to save 
the life of a pregnant woman. It a re~i~wing court, were to follow 
the lead of the Ohio. district court, then it would follow §. 

fortiori that the federal provtsitinwoiild be iriadEiquate. 

d. State Interest 

The district court gave substantial attention to the nature of 
the state's asserted interest in banning D&X abortions. Though the 
court's analysis of the issue was not critical to its holding, its 
reaso,ni!lg"on this point may be relevant to our consideration of 
H.A.. 1833; 

According to Ohio, its D&X ban· was intended to prevent 
"unnecessary cruelty to the human fetus." Slip op. at 42. The 
plaintiffs argued that this did not represent a legitimate 
interest, on the theory that the government's interests in 
regulating abortion are limited to those approved 'in Casey: 
protecting potential life by persuading women to choose childbirth 
over abort ion, and furthering the heal th or safety of women seek ing 
abortions. rd. at 42. The district court carne close to rejecting ,; 
this argument, and assumed arguendo tha,t the,re was anaddi t ional 
legitimate state interest in preventing unnecessary cruelty to 
fetuses'. .I.d.... at 43 •. At the same time, however, th,ecQu:r,t,.;foqnd., 
i tsert," unableto.concl,ude that the D&X ban served the purported 
state interest, ,because there was "no'reliableevidencg that Llle 
D&X method is more cruel than other methods Ofabbrtion;" ld. at 
49-50. 

3. Post-Viability Ban 

As noted above, the district court enjoined the D&X ban on its 
face, without giving express consideration to its possible 
application post-viability. However, the district court's analysis 
of H.B. l35's general ban on post-viability abortions bears 
directly on that question, and makes clear that the D&X ban would 

8 The Senat.e version of H.R. 1833 substitutes :Lor the 
affirmative defense a true exception for partial-birth abortions 
performed to save the life of a pregnant woman when no other 
procedure would suffice for that purpose. It will be up to the 
Conference Committee to decide whether to adopt the affirmative 
defense formulation or the Senate exception. 

- 5 • 
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be unconstitutional even as applied in the post-viability period, 
at least in a large number of cases. 

The Ohio statute banned all post-viability abortions, with an 
exception for abortions necessary to preserve the life or physical 
health of the pregnant woman. At the outset, the district court 
considered the standard applicable to post-viability regulations, 
and specifically an argument that some restrictions on post­
viability abortions necessary to protect life or health might be 
justifiable under the "strict scrutiny" standard. The district 
court concluded that balancing under a strict scrutiny standard,was 
inappropr 1a te: .·~ .... ",oman.:s_r ight to appst-viab i.l fty. a,portJpn 
necessary to preserve life or health is. absolute, in that "any 
regulation which impinges upon or narrows· [the necessary post­
viability] exceptionrnust be declared to be unconstitutional." 
Slip Ope at 11-12. 

The district court found the post~viability ban unacceptable 
under this standard, relying on a number of independent grounds. 
Two appear especially relevant to consideration of H.R. 1833. 
First,. thecou~t-held that the exception was insufficiently 
protecttye.of women's health because it covered only physical 'and 
not niental or emotional health risks. Relyin9, on Doe v. Bolton/ 
the court held that post-viability aborbon le uiatlbllS lliay Ilot 

lscr Ion 0 conSl er men a as we as 
lca ea 1 necessar to 

~reserye a HTQman' 5 be.URi Slip op. at 57-65. Second, the court 
mval idated a "cho-ic(;! of method" re,stri.c~ionthat'.r,eqtij red doctors 
performing excepted post:":viabi)ity abqrt,!.bns to use .the method mos't 
protective of fetall~fe except .whenit would pose a "significantly 
greater risk" to awbmari' s 'life or health . .' In a straightforward I 
application of Thornburgh, 10 which involved a very similar 
restriction, the court held that the provision "·traded off" women's. 
health for fetal health, and hence impermissibly required women to 
bear increased medical risks. Slip Ope at 83-85. ~ . ~ 

Again, because the district court had invalidated the D&X ban _ 
on its face r it did not have oecas ion to analyze it separately in,'­
connection with the post-viability abortion ban. Nevertheless, ,itt.' 
is clear from the district court's reasoning that the governmentf: 
generally could not enforce the D&X ban even in the post-viabilitY4. 
period. Under the district court analysis, protection of women' s:~t 
health in the post-viability period means at least two things:;:,> 
first, that women whose health, broadly construed, is threatened by::: 
pregnancy cannot be denied access to abortion; and second, that~ 
post-viability abortion cannot be regulated in a way that requiresl~ 

9 410 U.S. 179. 192 (1973). 

~o Thornburqh v. ACQ§, 476 U.S. 747, 768·69 (1986). 

- 6 -
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those women to beat increased medical risks .. Given the district 
court finding that the D&X procedure appears to pose the fewest 
medical risks for women seeking late-term abortions, the D~X ban, 
as applied post-viability, is likely to generate precisely the' 
increased medical risK the district court deemed impermissible. 

We emphasize the district court's discussion of post-viability 
abortion because it bears directly on the status of H.R. 1833. 
80th the district court's general premise -- that the government 
may not "impinge" at allan women's health interests in the post­
viability period -- and its specific amHysis of the H.B. 135 
health exception are in accord with our own analysis of H.R. 1833's 
post-viability application. In this tespect, the district court 
opinion provides substantial support for our view that H.R. 1833 is 
unconsti tutional even as applied post-vlabi li ty. 

- 7 -
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THE WHITE HOUSE 

WASHINGTON 

January 6, 1996 

MEMORANDUM FOR GEORGE STEPHANOPOULOS 

FROM: Debbie Fine 

SUBJECT: State Restrictions on Late-Term Abortions 

.State Restrictions on Late-Teou Abortions 
Following is a list of states where post-viability (usually defined between 24 and 28 weeks) 
abortions are not allowed, with certain exceptions that are identified below. Please note that 
(I) these are not absolute bans, but limits on the availability of these services; and (2) the 
Attorney General has issued opinions on several of these laws stating that they are 
unconstitutional for varying reasons. (i.e. the restriction could apply to pre-viability cases 
when a specific week of pregnancy written into the law, or the law does not account 
adequately for health. See attached for details.) The total listed here is 41 (if you include 
Alabama.) 

Alabama 
Arizona 
Arkansas 
California 

(only applies to certain facilities; with life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions, and when result of rape or incest of a minor) 
(applies to all cases after the 20th week; no exceptions) 

Connecticut (with life and health exceptions) 
Delaware 
Florida 

Georgia 

Idaho 

Illinois 
Indiana 
Iowa 

(applies to all cases after the 20th week; life exception) 
(applies to all cases in the third trimester; life and health exceptions if certified 
in writing by two physicians) 
(applies to all cases after the 2nd trimester; life and health exceptions if 
certified by three physicians) 
(with exceptions to preserve the woman's life or if fetus would be unable to 
survive) 
(with life and health exceptions) 
(with narrow life and health exceptions) 
(applies to cases after the end of the second trimester; life and health 
exceptions) . 

Kansas (with narrow life and health exceptions) 
Kentucky (with life and health exceptions) 
Louisiana (with life and health exceptions) 
Maine (with life and health exceptions) 
Maryland (with life, health and serious fetal abnormality exceptions) 
Massachusetts (applies after the 24th week, with life and narrow health exceptions) 
Michigan (applies 'after quickening'; life exception) 
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Minnesota (applies after 20 weeks; life and health exceptions) 
Missouri (with life and health exceptions) 
Montana (with life and health exceptions) 
Nebraska (with life and health exceptions) 
Nevada (applies after the 24th week; narrow life and health exceptions) 
New Haoipshire (applies 'after quickening'; life exception) 
New York (applies after the 24th week; life exception) 
North Carolina (applies after 20 weeks; narrOw life and health exceptions) 
North Dakota (with narrow life and health exceptions; requires concUrrence from 2 

physicians) 
Ohio (with narrow life and health exceptions; see below for details) 
Oklahoma (with life and health exceptions) 
Pennsylvania (applies after 24th week; narrow life and health exceptions) 
Rliode Island (life exception) 
South Carolina (applies after 24th week; narrow life and health) 
South Dakota (applies after 24th week; life and health exceptions) 
Tennessee (with life and health exceptions) 
Texas (with narrow life and health exceptions, and where severe fetal abnormality) 
Utah (applies after 20 weeks; life and narrow health exceptions, and where grave 

Virginia 
Washington 
Wisconsin 
Wyoming 

Note on Ohio 

fetal defect) 
(applies post-second trimester; life and narrow health exceptions) 
(with life and health exceptions) 
(with life and health exceptions) 
(with life and narrow health exceptions) 

IIi August, an abortion law in Ohio was enacted with the following provisions: 

• (1) bans the Dilation and Extraction (D&X) procedure for all abortions (Note: it refers 
to the procedure as 'D&X' unlike H.R. 1833); 

• (2) bans all post-viability abortions, except when the physician is acting, " ... to prevent 
the death of the pregnant woman or to avoid a serious risk of the substantial and 
irreversible impairment of a major bodily function ... ;" 

• (3) imposes a viability testing requirement and several other conditions before an 
abortion may be performed after the 22nd week of pregnancy; and 

• (4) creates civil and criminal liability for violations of the D&X ban or the post­
viability ban, and criminal liability for violations of the viability testing requirement. 

On December 13, in response to a request ·from the Women's Professional Medical 
Corporation, a preliminary injunction was issued against the law. The Judge found that there 
is a "substantial likelihood of success" of proving that the law is unconstitutional on the 
following grounds: 

I4J 010 
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.• The defInition of D&X is unconstitutionally vague. The legislation could be 
interpreted to include Dilation and Evacuation (D&E), the procedure commonly used 
in the second trimester; therefore, it lacks clear guidelines for physicians as to what 
will result in a liability. 

• This ban on use of the D&X procedure could pose an undue burden on women 
seeking abortions in pre-viability stages, because D&X may be the least risky method 
available for some women. 

• This ban on post-viability abortions could be found unconstitutional because of the 
threat it poses to the right of a woman to an abortion in order to preserve her life or 
health. (The Judge outlines several different reasons for this in his opinion, including 

Euveny narrow defirutlOn of health.) ~ 

State-by-State Suriuilaty 
Attached is a more complete summary compiled by NARAL that details all restrictions on 
post-viability abortions on a state-by-state basis. 

cc: Carol Rasco 
Jeremy Ben-Ami 
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H.R. 1833, a bill that would ban what it calls "partial-birth abortions, n violates 
constitutional standards recently reaffinned by the Supreme Court. Most significantly, the 
hill fails to make an adequate exception for preservation of a woman's health. Even in the 
po!:t-viability period, when the government's interest in regulating abortion is at its 
weightiest, that interest must yield both to preservation of a woman's life and to preservation 
of a woman's health. Planned Parenthood v. !&m, 112 S. Ct. 2791, 2804, 2821 (1992). 
This means, first of all, that the government may not deny access to 300rtion to a woman ) 
whose life or health is threatened by pregnancy. ld.. It also means that the government may 
not regulate access to abortion in a manner that effectively "require[s] the mother to bear an 
increased medical risk" in order to serve a state interest. Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U.S. 747, 769 (1986) (invalidating restriction on 
doctor's choice of abortion procedure because could result in increased risk to woman's 
health). That is. the government may not enforCe regulations that make the abortiun 
procedure more dangerous to the woman's health. Id.; see rum Planned Parenthood of 
Missouri v. Danforth, 428 U.S. 52, 79 (1976) (invalidating ban on abortion procedure after 
first trimester in part because would force "a woman and her physician to terminate her 
pregnancy by methods more dangerous to her health than the method outlawed"). 

If Congress were to ban this method of abortion, it appears that "in a large fraction of 
the cases" in which the ban would be relevant at all, ~~, 112 S. Ct. at 283() 
(discussing method of constitutional analysis of abortion restrictions), its operation would be 
inconsistent with this constitutional standard. It has been reported that doctors performing ) 
this procedure believe it unen poses fewer medical risks for women in the late stages of 
pregnancy.' If this is tme, then it is likely that in a "large fraction" of the very few cases in 
which the procedure actually is used, it is the technique most protective of the woman's 
health. Accordingly, a prohibition on the method, in the absence of an adequate exception 

_.-------- ._--------
1 Sec Hearings on H.R. 1833 Before the Subcomm. on the Constitution of the 

!louse Judiciary Comm, (June 23, 1995) (statement of James T. McMahon, M.D., Medical 
Director, Rve Surgical Centers) (procedure shown to be safest surgical alternative late in 
pregnancy); id. (June IS, 1995) (statement of J. Cortland Robinson, M,D., M.P.H.) (same); 
-see also Tamar Lewin, Wider Impact is Foreseen for Bill to Ban Type of Abortion, The New 
York Times, November 6, 1995, at B7; Diane M. Gianelli, Shock-Tactic Ads Target Late­
Term Abortion Procedure, American Medical News, Jllly 5, 1993, at 3; Karen Hosler, ~ 
Abortion Method Is New Weapon in Debate, Baltimore Sun, June 17, 1995, at 2A. 
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covering such cases, impennissibly would require women to "bear an increased medical risk" 
ill order to obtain an abortion. 

H.R. 1833 would provide for an affirmative defense to criminal prosecution or civil 
c1l1ims when a partial-birth abortion is both (a) nece.~!lary to !lave the life of the woman, and 
(b) the only method of abortion that would serve that purpose. TItis provision will not cure 
the bill's constitutional defects. First, as discussed above, the provision is too nanuw in 
!lCOpe, as it fails to reach cases in which a woman's health is at issue. Second, the provision 
does not actually except even life-thre:ltening pregnancies from the statutory bar. Cf. Casey, 
112 S. Ct. at 2804 (even in post-viability period, abortion restrictions must "containO 
exceptions for pregnancies which endanger a woman's life or health"). Instead, the provision 
would require a physician facing criminal charges to carry the burden of proving, by a 
preponderance of the evidence, both that pregnancy threatened the life of the woman and that 
the method in question was the only one that could save the woman's life. By exposing 
physicians to the risk of criminal sanction regardless of the circumstances under which they 
perfonn the outlawed procedure, the statute undoubtedly would have a chilling effect on 
physicians' willingness to perform even those abortions necessary to save women's lives. 

- 2 -
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I have reviewed the memorandum of the General Counsel of the United States 
Catholic Conference on the proposed Partial-Birth Abortion Ban Act, arguing that the Act 
would be constitutional. Because my Senate testimony (a copy of which is attached) lays out 
the basis for our disagreement with· this conclusion, I will not revisit the issue at length here. 
However, I would like to respond very briefly to some of the arguments advanced by the 
Catholic Conference memorandum (UMemorandumO). 

As my testimony indicates, one of the most significant constitutional flaws in the 
proposed Act is that it fails to provide adequately for the protection of women's health. OUf 

argument here consists of two distinct claims, one legal and one factual: first, that the 
Constitution does not permit the government to regulate access to abortion in a manner that 
makes the procedure more dangerous for women; and second, that the proposed ban violates 
this standard because the procedure in question may pose the fewest medical risks for women 
in the late stages of pregnancy. 

The Memorandum's analysis consists almost entirely of an attack on the factual 
predicate for our argument. That is, the Memorandum argues that the legal standard outlined 
above is not impJ.icated here because the ·procedure at issue is never the safest method of 
abortion, and indeed poses emater risks to women's health than other types of abortion. 
Memorandum at 2-5. To a significant degree, then, the debate here boils down to a factual 
dispute about the relative safety of the procedure in question. 

This dispute recently has been addressed by a federal district court in Ohio. At issue 
in Women's Medical Professional COJ:poratiop v. YoinQvich, No. C-3-95-414 (S.D. Ohio 
Dec. 13, 1995) was an Ohio statute banning the same "dilation and extraction" abortion 
procedure described by the proposed federal statute. After analyzing the evidence presented 
over the course of six days of hearings, during which several medical experts testified on 
each side of the issue, the district court concluded that the procedure in question "app~rs to 

IaJ 002 
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pose less of a risk to maternal health n than do other procedures available late 'in pregnancy. 
Slip op. at 38·39; ~ iW2 ill.. at 31-38 (reviewing evidence). On that hasis, the district court 
issued a preliminary injunction against enforcement of the ban; four weeks laLer, relying on 
its original opinion, the district court entered a pennanent injunction. I 

The Catholic Conference Memorandum does not mention Voinovich, despite the 
case's obvious relevance and the fact that it was decided several weeks before the 
Memorandum was issued. I am attaching a copy of an earlier memorandum provided by our 
office to James Castello assessing the Voinovitj) decision, and will not describe the case in 
any greater detail here. For present purposes, it should be sufficient that the only court to 
con~ider the question -- and to consider it at great length -- has rejected the factual claims 
made by the Memorandum and adopted instead the factual premise that underlies our 
constitutional analysis. 

Quite apart from Voinovich, I should add, the Memorandum's factual argUment is 
intrinsically weak. Obviously, of course, the Memorandum's citations are selective; there 
are no references to the doctors who testified before the House Judiciary Committee that the 
procedure at issue is in fact the safest surgical alternative for women late in pregnancy.l , 
Moreover, the Memorandum's absolutist position -- that the procedure is neyg the method 
that poses fewest medical risks for women, and actually poses increased risks to health -- is 
almost faciaUy implausible: if that were indeed the case, it would be difficult to explain why 
the American College of Obstetricians and Gynecologists has made clear that it will not 
SlIpport the proposed bal'l,3 or why individual doctors continue to perform the procedure. At 
a bare minimum, some doctors clearly f"md that the procedure at issue is the safest fOf certalnl 
of their patients, making precisely the kind of "best medical judgment" that the Court has I 
recognized is critical to the protection of women's health.4 

Though the Memorandum relies almost exclusively on its factual cla.ims to advance its 
argument, It also makes a legal claim that deserves mention. The Memorandum states on 
page 5 that ~ signals a move by the Supreme Court "away from earlier and more 
restrictive pronouncements, giving legislatures today greater latitude to regulate abortion." 
Without engaging in an exhaustive analysis of ~'s import, t do want to emphasize that as 
to the priority given women's health, ~ in no way retreats from prior case law, but 

I Women', Medical Professiogal Corp, v. Voinovicb, No. C-J-9S-414 (S.D. Oblo Jan. 12, 1996). 

2 See Hearings On H.R. 1833 Seforo the SubcolDJll. on the Constitution of the House Judiciary Comm. 
(June 23, 1995) (slatement of James T. McMahon, M.D., Medical Director, Eve Surgical Centen); id. (June 
15, 1995) (slatement of J. Cortland Robinson, M.D., M.P.H.). 

J Letter from Ralph W. Hale, MD, Excx:utive Director, ACOO, to Herbert C. Jones, MD (Oct. 24, 1995). 

• ~ Doe v. Boltog, 410 U.S. 179, 192 (1973). 
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rather reaffinns that the govemment's interest in regulating abortion must yield at all times 
10 preservation of women's health. 5 

, 'Ibis point, with references to supporting case law, is discussed in my testimony at pag~ 2-3. 
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