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Record Type: Non-Record

To: Bruce N. Reed/OPD/ECP, Elena Kagan/OPD/EOP, Laura Emmett/WHQ/EQP

cc: Andrea Kane/OPD/EQP, Karin Kullman/OPD/EQP
Subject; TANF Rule

Just a point of clarification on what | said this morning -- OMB assures me that we_can send the
rule to the federal register and still control timing of when it's on public_view and when it's_
published. The reason to send it to the reqister js so they could get it all formatted (this is a very
long rule) and all ready to go when we say go. We may still want to hold it, but we have more
options than | realized.

Re the governors -- | take it you wouldn't want to invite them to a radio address but would want to
briefms—s_o they could_respond intelligently? For a taped Friday radio address, does that we
brief selectively on Friday and then do a full roll-out on Monday?
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DRAFT
2600.31 What does the term “assistance” mean?

ments
(a) (I) The term “assistance” includes cash, [subssdies], vouchers, and other forms of
benefits designed to meet a family’s ongoing basic needs (i.e., for food clothing, shelter, utilities,
household good, personal care items, and general incidental expenses).

(11) It includes such benefits even-when-they-are provided in the form of payments by a
TANF agency, or other publie agency emits-behalf for a TANF agency, to individual recipients

as part of and-eonditioned-on their participation in a work activity as defined in Sec 407(a) of
TANF work-experienec-orcommuntity-service-getivities.

(b) It excludes:

(1) One-time; short-term benefits (such as payments for rent deposits or appliance repairs)
that:

) : : e .
EI) Are designed to deal with a specific crisis situation or episode of need; and
(ii) Are not intended to meeti ongoing or recurring needs;

(2) Work subsidies or other payments patd to employers to help cover the costs of
employee wages, benefits, supervision, and training, or services to help an individual succeed in
employment;

(3)B o defray-h ‘ -
tfaiﬂrﬂg—aﬂ&-re}ated—ae&vmes{ S gpgﬁs for wgrkmg iarmllgs, (such as transportatlon a:ﬁd-chlld

care), and education and training related to job retention or advancement) .
psubsidi 26/ o

(4) Earned income tax credits; nns “
: £ M Q ‘
(5) Contributions to, and distributions from, Individual Development Accounts;

(6) Services such as counseling, case management, peer support, child care information
and referral, transitional services and other employment-related services that do not
provide basic income support;

(7) Transportation benefits provided under an Access to Jobs or Reverse Commute
project, pursuant to section 404 (k) of the Act, to an individual who is not otherwise receiving

assistance. s
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Bruce N. Reed
03/24/99 11:02:49 AM
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP

cc: Elena Kagan/OPD/EOP, Laura Emmett/WHOQ/EQOP, Andrea Kane/OPD/ECP, Karin Kullman/OPD/ECP
Subject: Re: TANF Rule fﬂ

Yes, brief key ones Friday (govs and Hill}, do the rest Monday. By the way, Donna called this
morning to say that our welfare team has_done_an absolutely spectacular job on this rule. We're
going to let you handle all relations with HHS from.now on.
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SCHEDULING PROPOSAL

Ng.-uva ve'u»‘:E:*

TODAY'S DATE:

3/23/99
ACCEPT REGRET PENDING
TO: Stephanie Streett
Assistant to the President
Director of Presidential Scheduling
FROM: Bruce Reed
Assistant to the President for Domestic Policy and
Director of the Domestic Policy Council
REQUEST: Radio Address to Announce the Release of the

Final Rule Implementing Welfare Reform

PURPOSE:

To celebrate the success to date of welfare reform,

and to highlight the welfare rule’s provisions to help families go to work and
support low income working families. The President could also use the
opportunity to promote his welfare reform budget initiatives and possibly

announce grants.

BACKGROUND:

During his first four years in office, the President

granted waivers to 43 states to reform welfare and in August 1996 signed
into law the Temporary Assistance for Needy Families (TANF) program which
requires work in exchange for time-limited assistance. Since the President
took office, the welfare rolls have dropped by 44 percent and the number of
welfare recipients working has tripled.

To ensure the millions of people who have left the
welfare rolls stay in the workforce, these final
welfare regulations provide states with additional
flexibility to use TANF funds to provide supports
for working families such as child care,
transportation, and job retention services. At the
same time, the rules hold states accountable for
ensuring at least half of all recipients are working
by the year 2002, federal assistance is limited to
five years, and required state spending levels are
maintained so adequate funds are invested in
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PREVIOUS PARTICIPATION:

families moving from welfare to work.

On November 17, 1997 the President released the

proposed TANF rule at an event at Cessna in Wichita, KS.

DATE AND TIME:
BRIEFING TIME:
DURATION:
LOCATION:
PARTICIPANTS:
REMARKS REQUIRED:

OUTLINE OF EVENTS:
greet guests.

MEDIA COVERAGE:

April 9, 1999 Radio Address Taping
15 minutes

30 minutes

The White House

TBD

Yes, to be provided by speechwriting.

The President would tape the radio address and

Closed.

FIRST LADY’'S ATTENDANCE: N/A

VPOTUS ATTENDANCE:

N/A

SECOND LADY'S ATTENDANCE: N/A

RECOMMENDED BY:
CONTACT:

ORIGIN OF THE PROPOSAL:

Bruce Reed
Cynthia Rice

Karin Kuliman
X61732

Domestic Policy Council
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DRAFT
260.31 What does the term “assistance” mean?

(a) (I) The term “assistance” includes cash, substdies payvments, vouchers, and other
forms of benefits designed to meet a family’s ongoing basic needs (i.e., for food clothing, shelter,
utilities, household good, personal care items, and general incidental expenses).

(ii) It includgs such benefits everrwhenthey-are provided in the form of payments by a
TANF agency, or other public agency onitsbehalf for a TANF agency, to individual recipients

as part of and-conditionedon their participation in 2 work activity as defined in Sec 407(a) of
TANF work-experienceorcommumity-service-activities.

(b) It excludes:

(1) Bme=timre; short-term benefits [may be defined further] (such as payments for rent
deposits or appliance repairs) that:

(i) Are designed to deal with a specific crisis situation or episode of need; and
(ii) Are not intended to meet ongoing or recurring needs;

(2) Work subsidies or other payments paid to employers to help cover the costs of
employee wages, benefits, supervision, and training, or services to help an individual succeed in
employment;

(3) Benefits-designed-to-detfray-thecostsof an-mdtvidualreciprent-for-work;education;
traming-andretated-activities Supports for working families, (such as transportation, amd-child
care), and education and training related to job retention or advancement) in subsidized or
unsubsidized employment;

(4) Earned income tax credits;

(5) Contributions to, and distributions from, Individual Development Accounts;

(6) Services such as counseling, case management, peer support, child care information
and referral, transitional services and other employment-related services that do not

provide basic income support;

(7) Transportation benefits provided under an Access to Jobs or Reverse Commute
project, pursuant to section 404 (k) of the Act, to an individual who is not otherwise receiving
assistance.,

(¢) The definition of the term assistance specified in paragraphs (a) and (b) does not apply
to the use of the tern assistance at part 263, subpart A, of this chapter. [HHS needs to explain



why MOE treated differently]

260.32 What does the term “WtW cash assistance” mean?

For the purpose of 264.1 (b) (1) (iii) of this chapter, WtW cash assistance only. includes

benefits that; '

(A) Meet the definition of assistance at 260.31 and

(B) Are provided in the form of cash payments, checks, reimbursements, electronic funds

transfers, or any other form that can legally be converted to currency.

ISSUES

1)

2)
3)

4

(3)

(6)

Resolves wage subsidy/work subsidy issue by making payments to individuals assistance
and payments to employers “nonassistance”. We could not find a meaningful way to
draw the line within payments to employers. By broadening from community services
and work experience to any work activity under 407(a), we’ve included all the situations
that are already covered in (a)(I), but made it clear that if someone is getting a check from
the welfare agency for any of these work activities, that’s always assistance.

May want to explain in preamble how intermediaries would be treated.

NOTE: I added the edits to (b} (2) because if we’ve resolved the subsidy issue, then it
makes sense to just clarify that any employer payments or excluded from assistance

Clarifies in (b)(3) that education/training for someone who is working (and the child care
and transportation they receive) is not assistance.

Payments for education and training services could be covered under “other employment-
related services” in (6), but we’ve left HHS’ language intact which is consistent with the
1/97 guidance and NPRM on this issue. The preamble currently mentions education and
training as an example of an employment-related service. The definition could mean that
someone who only gets education services but no other assistance would not count
towards the work rates or time limits, but if they got child care and transportation then
they would count (since they are not working). However, this does not seem like a big
enough risk to justify carving out a specific exception to the exclusion (which would
further highlight it).

The term subsidies in 260.31(a)(i) could cause confusion -- may be interpreted as wage
subsidies. Suggest substituting another term.

OMB had suggested adding “directly to the employer™ after “provided™ in 260.32 but
that’s no longer necessary given the proposed revised definition for 260.31 (a) (ii).



Q)

®

®)

Might be better to use “Short-term payments” rather than benefits. Had already agreed to
strike one-time. Further definition of short-term is being reviewed by HHS.

Unintended consequences:

could pay for education under employment-related service for someone not
working or receiving cash and have this not count toward work rdquirements or
time limits.

child care/transportation for someone doing applicant job search -- if not working,
it’s not clear where this falls in proposed definition. Makes policy sense for this
to be excluded from assistance. Options: either include as a short-term benefit or
expand (3) to include job search under certain circumstances.

proposed definition for a(ii) could make it harder to draw the line that working
families in b(3) are just those in a job.

Consequences:

States will be able to provide supports for working families without having the
time limits, work requirements or data collection apply.

Individuals participating in subsidized employment where they are getting a wage
from the employer rather than a payment from the welfare agency are not subject
to time limits, work requirements or data collection. Individuals are already
working so they’re not avoiding work requirements. To the extent removing
subsidized employment from assistance makes it more attractive, states may
create more. This may create an incentive for states to put more people in
subsidized employment (vs. workfare or just getting a check). It doesn’t make
subsidized employment more attractive than unsubsidized employment.

Caseloads: narrowing definition of assistance could result in lower caseloads
(because only those receiving assistance are counted as a case).

Work participation rates: may be tougher to meet because individuals who are in
unsubsidized employment and those in subsidized employment where the check
goes to the employer will likely be excluded from the numerator and denominator,
At the same time, because they are not part of the caseload, states will get
caseload reduction credit.

Data: we will lose participant level data on individuals who are not receiving
assistance, although we will get aggregate financial data.



Cashonly | Working and | Workingand | Not working
cash no cash and no cash

Cash, vouchers etc to meet A A - --

ongoing basic needs

Benefits paid to individual A A -- -

for a work activity, i.e. '

workfare (and all other

activities counted toward the

work rate)

Short-term payments -- - Not A Not A (but

(diversion) usually tied to

employment)

Subsidized employment -- NA (but NA -

where payment goes to requirements

employer ' apply to the
cash)

Child Care - NA (but NA not specified
requirements but not likely
apply to the to occur
cash)

Transportation - NA (but NA not specified
requirements but not likely
apply to the to occur
cash)

Services (counseling, case NA (but NA (but NA NA

management, child care I&R, | requiremen | requirements |

transitional services, other ts apply to | apply to the

employment related the cash) cash)

[includes education and
training] services that do not
provide basic income
support)
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STATE OF MINNESOTA e
OFFICE OF GOVERNOR JESSE VENTURA + e

130 State Capitol » 75 Constitution Avenue + Saint Paul, MN 55155
March 1, 1999

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

The State of Minnesota is often ahead of the rest of the country. Before comprehensive
welfare reform was passed, you gave us a waiver to operate our own welfare reform program.

Minnesota’s success flourished under this flexibility. We were allowed to operate a
unique welfare reform program that supports Minnesota families as they work their way out of
poverty. We have been successfully operating our own program, MFIP, for over one year.

I strongly believe that folks who are struggling must make smart decisions and take
personal responsibility for their choices. The role of government, in my view, is to provide
opportunities for self-sufficiency. The State of Minnesota has been successfully providing folks
the opportunity to pull themselves up by the bootstraps and enter the workforce.

I am concerned that some of the proposed TANF (Temporary Assistance for Needy
Families) regulations that your Administration is currently finalizing will take away some of the
flexibility that has made our program successful. As a former governor, you understand that
when a program is working well at the state level, it should be allowed to succeed without
unnecessary federal regulation.

The enclosed letter from my Commissioner of Human Services, Michael O’Keefe, further
outlines Minnesota’s concerns about the TANF regulations.

Mr. President, we share the goal of helping more and more families work and become
self-sufficient. Please help us ensure that our success in welfare reform continues.

Jesse Ventura
Governor

Si

P.S. Terry and [ want to thank you and Mrs. Clinton for ybﬁr warmth and hospitality rduring
our first, unforgettable experience at the White House. Please extend our gratitude to
Hillary.

Voice: (651 296-3391 or (800 6373717 & Fax: (6311 296-208Y « TDD- (631) 29600075 ur (800) 657-3598

Web site: higpuavwav governorstate. ninous F=3 An Equal Opportunity Emplover



Minnesota Department of Human Services

March 2, 1999

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

Minnesota has been operating our welfare reform program, the Minnesota Family Investment
Program (MFIP), for just over a year. We are very pleased with our early success, with more
families working, becoming self-sufficient, and leaving poverty. We believe MFIP is exactly the
type of state innovation that the administration and Congress had in mind when the Temporary
Assistance for Needy Families (TANF) legislation was passed into law in 1996.

However, we are concerned that the proposed TANF regulations will hamper Minnesota’s ability
to operate MFIP effectively. As your administration works on finalizing the regulations, I would
like to emphasize some key areas that are of great concern to Minnesota.

The hallmark of the TANF legislation is flexibility for states. This is especially true with regard
to the provisions that allow states to continue waivers that predated TANF if the waivers are
“inconsistent” with TANF. Congress and the administration recognized that supporting
flexibility also meant supporting efforts states had initiated on their own, prior to TANF.
Minnesota is one of many states operating under a waiver that predates the TANF changes. The
waiver permitted Minnesota to develop our unique approach that supports families as they work
their way out of poverty.

We are concerned that the proposed regulations would define “inconsistency” very narrowly,
undermining state initiatives that began under waivers. The proposed regulations would also set
up artificial road blocks to meeting the TANF work participation standards for states with
waivers. Minnesota is committed to moving families to self-sufficiency, and we are rigorously
monitoring our progress. It is arbitrary and contrary to true welfare reform to treat waiver states
differently from other states. I hope you will support state flexibility, whether it came as a result
of TANF or as a result of state efforts that predated TANF. The National Governors’

Association proposal sets forth an acceptable definition of “inconsistent.”

444 Lafayerte Road North » Saint Paul Minnesota = 55155 + An Egual Oppormunity Employer



Mr. President
Page 2
March 2, 1999

The second issue that concerns us is the very broad definition of TANF *‘assistance® in the
proposed regulations. The proposed regulations would include work supports like transportation
assistance in the definition of TANF assistance; this means that transportation assistance like bus
tokens would count toward the 60-month lifetime limit. This seems to push states in the wrong
direction, discouraging investments in exactly.the kind of services that families need to become
self-sufficient. If we are to truly transform programs that support nonworkers into programs that
support families’ efforts to become self-sufficient, we need to be able to invest in these supports
without penalizing families. Again, I hope you can assist Minnesota and other states in ensuring
that the final regulations define “assistance” as cash or its equivalent (like vendor payments) for
basic subsistence, not as assistance for work-related costs.

Finally, the proposed regulations go too far in their requirements for data collection by the states,
Minnesota is firmly committed to measuring our performance in welfare reform as evidenced by
our aggressive and comprehensive evaluation agenda. However, the proposed regulations require
efforts that cannot be considered reasonably necessary to ensure the success of welfare reform.
While it might seem like a small administrative matter, taking on these burdensome requirements
will divert the energy of administrators and front-line staff from the real goal of welfare reform:
moving families into work.

I am excited about the success of welfare reform not only in Minnesota but across the country. 1
admire the extraordinary effort you, Congress, and the Governors put into the 1996 reform. I
hope we can continue the spirit of that effort, maintaining our commitment to a system that
thrives on creativity and innovation--not one that is constrained by unnecessary regulation.

Sincerely,

NSl Dk
Michael O’Keefe

Commissioner

cc: The Honorable Donna E. Shalala

Secretary, Department of Health and Human Services

Mr, Bruce Reed
- Assistant to the President for Domestic Policy
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American Federation of State, County and Municipal Employees, AFL-CIO
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Gerald W. McEntec 1625 L Street, N.'W., Washington, D.C. 20036-5687
Prasident Telephone: (202) 429-1000
Willlam Lucy Fax: (202) 429-1293
Sacrstary-Treasurer TDD: (202) 6590446
Vic Prasidents Website: http://eww.afscme.org

Ronald C. Alexander
Columbus, Ohio

e B, o November 20, 1998 Le Reed / KA{-\A\_J‘

Hepery L Bayer TRAMONITA O
Chicage, 8.

Peter J. Benner
St Paul, Minn,

&Tf.::::::w Mr. John Podesta
G:.:« C::;Lm Chief of Staff
The White House

W. Faye Cole
Houston, Texas . 1600 Pennsylvania Avenue, N.W.

Jan Corderman Washington, D.C. 20500

Des Moinas, kewa

Sruno Dellana

Pittsburgh, Pa

Albert A, Diop

Naw York, N, Dear Mr. Podesta:
Danny Donohue

Algany, NLY, . -

Chrls Dugovich It is my understanding that HHS has delivered to the White House their

me:::v:::;w proposed regulations for implementing the TANF welfare reform law. In your

Warthingeon, Ohio deliberations on this matter, I wanted you to be aware of concerns that we conveyed to
eptan b oo HHS about those regulations. If you have any questions, please do not hesitate to call.
Anthony M. Gingello

Rochesctr 1Y Singetely,

Stanley W, Hill /
Nuw York, N.Y. ’

Carolyn J. Holmes
Vineland, N).
Whitney L. Jackson
Derry, NLH.

e 3
%/C ey
.,y
Edward J. Keller .

Marvishurg, Pa ' . GERALD W. McENTEE

Roberta Lynch International President
Chlcago, 3.
Glenard §, Middlewon Se.
Baftimore, Md. GWMcE:mr
Michael D. Murphy Enclosures
Madisan, Wis.
Henry Nicholas
_ Philadeiphia, Pa.
Russell K. Okata
Henoluly, Hawail
George B Popyack
Cakland, Calif,
Joseph P. Rugola
Columbus, Chio

Kathy J. Sackman
Pomana, Calif.

~

Mary B Suflivan
Albany, N.Y,
Flora Walker
Lansing, Mich,
Garland W. Webb
Baton Rouge. La.
Jeanene B, Wynn
Quincy, Fla
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AFSCME.

American Federation of State, County and Municipal Employees, AFL-CIO

1625 L Strect, N.W,, Washingron, D, C. 20036-5687
Telephone: (202) 4291000

Fax; (202) 429-1293

TDD: (202) 6590446

Website: http://www.alicme.org

September 30, 1998

Ms. Olivia Golden

Administration for Children
and Families

Office of Family Assistance

U.S. Department of Health and
Human Services

370 L’Enfant Promenade, SW

Suite #600 .
Washington, D.C 0(47 L 2
oA
Dear Ms. Goldén; | /- /

\/\_,

,* T am writing to clarify the comments AFSCME submitted on the TANF proposed
regulations on February 18, 1998. In our comments we urged the Department to exclude
from the definition of TANF assistance compensation for work performed. We also
urged you to enforce the requirement that states establish a grievance procedure for
people alleging displacement as a result of welfare work programs.

Specifically, we urge you to exclude wage subsidies (unsubsidized private or
public sector employment) from the definition of assistance. The wage subsidy program
consists of payments to an employer, not to the worker. Payments to the employers
should not be considered TANF assistance attributable to workers. Although on
principle workfare should also be excluded from the definition of assistance for many of
the same reasons 25 wage subsidies, we understand that workfare presents greater
difficulty fitting into what might be excluded. [n contrast, you have a sound legal basis
for excluding wage subsidies.

In the wage subsidy program, the payments to the employer are intended partially
to cover the costs of providing training to the worker and to provide incentives for
employers to hire. The wage subsidy is similar to tax incentives paid to employers to
stimulate hiring. The person for whom the wage subsidy is paid receives wages based on
the number of hours worked.

Although there was no discussion of what constitutes assistance in the 1996
welfare debates, there is no suggestion that Congress intended assistance to inciude what
is not traditionally thought of as welfare. Congress was concerned mainly about welfare
dependency. The wage subsidy program eliminates welfare dependency because the
person is working and receiving wages rather than a welfare grant. Wage subsidies, like
child care and transportation expenses, support work and can be distinguished from
welfare payments. Thus, wage subsidies should not be considered assistance.



The HHS [nstructions on the Distribution of Child Support issued August 19,
1998 exclude from TANF assistance, for child support assignment purposes, money paid
10 an emplover who pays it out in salary to recipients. This position supporis our
arguments.

Therefore, for the reasons expressed above. the wage subsidy program should not
be considered TANT assistance,

Many states have not established or refuse to establish a grievance procedure for
redress of violations of the TANF displacement provisions.  This is contrary to the faw.
HHS should take whatever steps necessary, including imposition of penalties, against
states choosing to implement requirements they consider convenient and ignore other
requirements in the law. The law also requires the state plan to “set forth objective
criteria for the delivery of benefits, the determination of eligibility, and for fair and
equitable treatment...” [Sec. 402(1)(B)(iii)] The requirement for fair and equitable
treatment should cover both welfare recipients and other people such as displaced
workers who are treated unfairly as a result of the operation of the TAINF program.

Operating a TANF work program without establishing a grievance procedure for
people alleging displacement as a result of the state’s work program also constitutes an
improper expenditure of TANF funds. Refusal to establish a grievance procedure
constitutes an intentional improper expenditure of TANF funds. [t is your duty to ensure
states adhere to TANF requirements; otherwise, the requirements in the law are
meartingless. Section 409(a)(1)(A)) of the law gives HHS the authority to impose a
penalty for improper expenditures of TANF funds, Section 409(a)(1)(B) of the law also
permits HHS to impose additional penalties if the improper expenditure is intentional.

We urge you to exercise your authority in this area and penalize states for not establishing
a grievance procedure.

Finally, you could add a requirament that states establish a grievance procedure
to the High Performance Bonus measures.

If you have any questions or need additional information, please feel free to
contact me.

Sincerely,

SHanee . <
<{arie Dﬁ[oﬁa@ 7//QMQ“Q

Director
Public Policy Department

MDM:pb
pecihhsassis.doc
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Cerald W. McEntee
President

william Lucy
Secretary-Treasurer

Vice Presidents

Ronald C. Alexander
Columbus, Ohie

Dominic J. Badolate
New Britain, Conn,

Henry L. Bayer
Chicago. 1.

Peter ). Benner
St. Paul, Minn,

George Bancoraglio
New York, N.Y.

Gloria €, Cobbin
Detroit, Mich.

W. Faye Cale
Houston, Texas

Jan Corderman
Des Moines, lowa

Bruno Dellana
Pittsburgh, Pa.

Albert A, Dio
New York, N.Y.

Danny Donohue
Albany, N.Y,

Chris Dugovich
Everert, Wash,

William T. €ndsley
Columbus, Chio

Stephan R. Fantauzzo
indianapolis, ind.

Anthony M. Gingello
Rochester, N.Y.

Stanley W. Hill
New York, N.Y,

Caralyn |. Holmes
Williarmstawn, N.J.

Whttney L. Jacksan
Derry, N.H.

Edward |. Kefler
" Harrisbury Pa.

Roberta Lynch
Chicago, H1.

Clenard S, Middleton, Sr.
Baltimore, Md.

Michael D. Murphy
Madisan, Wis,

Henry Nicholas
Philadeiphia, Pa.

Russell K, Okata
Hanalulu, Hawaii

Ceorge E. Popyack
elmant Calif,

Joseph P. Rugala
Columbus, Ohio

Kathy J. Sackman
Pomona, Calif,

Mary E. Sullivan
Albany, N Y.

Flora Walker
Lansing, Mich.

Carland W, webb
Baton Rnusr, La.

Jeanette O, Wynn
Quincy, Fla,
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American Federation of State, County and Municipal Employees, AFL-C1O

1625 L Street, N.W,, Washington, D.C. 20036-5637
Telephone {202} 429-1000

Telex 89-2376
Facsimile {202) 429-1293 Eebruary 18, 1998

TDO (2Q2) 639-0446

s, Olivia Golden

Administration for Children and Families
Office of Family Assistance

5 Floor East

370 L’Enfant Promenade, SW
‘Washington, D.C, 20447

Dear Ms. Golden:

Atntached are comments on the proposed rule for the Temporary Assistance for
Needy Families Program (TANF), 45 CFR Part 270, et. seq, submitted on behalf of the 1.3
million members of the American Federation of State, County and Municipal Employess-
(AFSCME). AFSCME represents unionized workers in state and local government and
health care facilities around the country.

Many of our members work in welfare offices and will be implementing the final
regulations.  Additionally, many of our members work in sites where welfare recipients
are currently working and/or will be placed to fulfill their TANF work requirements.
Therefore, our comments reflect on work place issues for welfare recipients required to
work and for incumbent workers on site,

It is important that workers who will be working along side welfare recipients have
job security and do not view welfare recipients as a threat to their job security. If workers
do not feel their jobs are threatened, they will be more likely to serve as mentors and -
coaches to welfare recipients and can be a valuable asset in making welfare reform work. It
is also important that welfare recipients required to work be afforded the same rights,
protections and benefits as other workers.

In addition, we are commenting on the proposed regulations pertaining to the
Family Violence Option. AFSCME has a’long track record developing workplace programs
to prevent domestic violence and assisting employees suffering from domestic violénce. As
a result of this work, we offer our recommendations on how the barriers to seeking and
retaining employment which domestic violence victims face can be reduced.

Sincerely,
. L -
(/Z"Ld,u.é été"zu_a:_e/
Marie Monrad
Director
Public Policy Department
MM:pg

Enclosures

inthe public service



Comments on the Proposed Rule for the
Temporary Assistance for Needy Families Program (TANY)
45 CFR § 270 et.seq. Submitted by
The American Federation of State, County and Municipal Employees
(AFSCME)

Displacement Protections § 271.70(a)

The Preamble states “We are confident that States will develop procedures for
working with employers to protect against displacing other employees.” AFSCME does
not have such confidence. There are many examples of displacement both under the
AFDC program and now under TANF where employers violate the law and lay off
regular employees to replace them with welfare recipients. Without effective
enforcement mechanisms for the displacement protections that exist, unscrupulous
employers will take advantage of access to a pool of subsidized or free labor.

While the displacement protections in the proposed TANF regulations track the
language in the federal law, AFSCME urges HHS to reference the displacement
language of the Welfare-To-Work (WtW) Interim Rules issued by the U.S. Department of
Labor (DOL) on November 18, 1997, or the final WtW rules if they are promulgated
prior to the final TANF regulations. In many cases, welfare recipients will be working
under grants funded by both the TANF and WtW programs. Therefore, the WtW
displacement protections should apply in those cases since they provide stronger
protection by prohibiting partial displacement (reduction in hours) in addition to the full
job loss. The WtW Interim Rules also prohibit using WtW funds in a manner that
violates existing contracts for services or collective bargaining agreements. Where the
work activity would violate a collective bargaining agreement, the appropriate labor
organization and employer must agree in writing before the work activity can begin.

To simplify operation of the program, HHS should recommend to states that they
have one set of displacement protections for incumbent workers and one grievance
procedure for persons alleging displacement in either or both programs. It would be
administratively burdensome to have a distinct set of rules for the TANF program and
another for the WtW programs. States should be encouraged to make the necessary
administrative changes to comply with WtW provisions and simplify program operations. -
As explained in the next section, the grievance procedure must not preempt other legal
remedies in collective bargaining agresments or applicable federal, state or local law.

Employers also will benefit from having to comply with only one set of
regulations. Having two sets of regulations for the operation of one welfare-to-work
program is burdensome and complicated. This could potentially discourage employers
from hinng welfare recipients.



HHS should require states to provide notice at workplaces where welfare
recipients work so incumbent workers are aware of the anti-displacement protections
afforded them in the regulations. HHS should also require the notice to include the
remedies available to workers who are displaced. This policy will promote good
working relations between incumbent workers and welfare recipients working side-by-
side, and alleviate fear of job loss. The ongoing workforce will be more willing to train
and serve as mentors to welfare recipients if they do not feel their jobs are being
threatened by placement of welfare recipients in the work place.

AFSCME Recommendation: HHS should reference the displacement language in the
U.S. Department of Labor Welfare-to-Work Interim Guidance dated November 18, 1997,
in the TANF Regulations Preamble and § 272.70(a), and recommend states have one set
of displacerment protections for current workers. HHS also should require states to
provide notice to current workers at welfare work sites informing them of their
displacement protections and available remedies.

Grievance Procedure § 271.70(b)

The proposed TANF regulations require a grievance procedure for alleged
violations of the displacement provisions but fail to set any guidelines on the structure
and nature of state grievance procedures. At a minimum, these TANF regulations should
require that state procedures provide for a fair and expeditious decision making process.
The regulations also should enumerate possible remedies. Many states have not
established a grievance procedure for redress of violations of the TANF displacement
provisions. ’

In contrast to the TANF proposed regulations, the WtW Interim Guidance
provides specific language on what constitutes a grievance procedure and suggests
remedies. The WtW grievance procedure serves as a model for states that are uncertain
how to set up a grievance procedure for violations of the TANF displacement rules. The
WiW Interim Guidance requires a hearing upon request if there is no informal resolution
of the alleged violation. The state must specify the time period and format for the hearing
portion of the grievance procedure and a time frame for a written decision. The
regulations require an appeal within 30 days to an agency which is independent of the
TANF or WtW administrative agency The state must provide a final written
determination within 120 days of the appeal. Remedies may include suspension of
payments to the employer, prohibition of additional placements to an employer violating -
the law, and reinstatement of a displaced employee, including payment of lost wages and
benefits, and re-establishment of other relevant terms, conditions and privileges of
employment. The weakness in the WiW grievance procedure is it does not specify the
time period or format for the hearing portion and written decision, nor does it guarantee a
right to union representation at the grievance hearing. These two failings should be
remedied in final regulations. Additionally, the final regulations should recommend the
same grievance procedure for alleged violations of state displacement protections. TANF



displacement protections do not preempt stronger state protections, and many states have
enacted laws that strengthen them. HHS should encourage states to have one grievance
procedure for the same program efficiency reasons noted previously for displacement
language.

Finally, the grievance procedure established under the TANF and WtW programs
should not be the exclusive remedy or procedure for violations of displacement
provisions. Persons alleging violation of the displacement provisions should have the
option to choose the grievance procedure, use the procedures established by a collective
bargaining agreement if applicable, or access adjudicatory proceedings established
pursuant to any applicable federal, state or local law.

AFSCME Recommendation: HHS should set guidelines on the structure and nature of
state grievance procedures. encourage states to have one grievance procedure for both
TANF and WtW programs. and ensure the grievance procedure does not preempt other

lepal remedies.

Ensuring that Recipients Work (§ 271) and Applving Emplovment Law Protections

to Welfare Recipients

Under § 271, there is no reference to application of federal employment laws to
work positions funded by TANF. The U.S. Department of Labor (DOL) issued guidance
last year clarifying that federal employment laws, such as the Fair Labor Standards Act
and the Occupational Safety and Health Act, apply to many welfare recipients in work
activities. The Equal Employment Opportunity Commission (EEQOC) determined that the
laws it administers (such as Title VII of the Civil Rights Act of 1964) apply to
participants in most welfare work programs in Guidance issued on December 3, 1997.
HHS should incorporate the DOL and EEOC Guidance in the final regulations both in the
Preamble and in parts of § 271. Specifically §271.13 (governing penalties for persons
not complying with their individual responsibility plans) and § 274.14 (goveming
penalties for persons refusing to engage in work) should include good cause exemptions
from penalties for persons alleging employment law violations.

In § 271.13, persons who have not complied with their individual responsibility
plans can be penalized. Under § 274.14, persons can be penalized for failure to engage in
work. Each section has a good cause exception that is not defined. HHS should state that
penalties do not apply if a person does not comply with these two sections due to an |
employer’s violation of employment standards.

Also, §271.16 permits a state to sanction welfare recipients by reducing
recipients’ welfare grants but not reduce the number of work hours they must work. This
provision provides a perverse incentive to welfare offices to impose penalties to avoid
having to comply with minimum wage requirements. This may be more wide-spread as
the work requiremerits increase. HHS should monitor implementation of this provision



by requiring states to report the number of persons sanctioned under this provision, the
amount of reduction in their benefits, the amount of the benefits they receive after
imposition of sanctions, and the number of hours they had to work for those benefits.
States should also be required to report the number of persons erroneously sanctioned
and still required to work the same number of hours as before imposition of the sanction.

AFSCME Recommendations: HHS should include reference to the DOL and EEQC
Guidance in the Preamble. in Sections 271.12 and 272.13. and include violation of

emplovment standards as a2 good cause exemptions for non-compliance with § 271.12 and

§ 271.13. HHS should also require states to report data on imposition of penalties under
272.16.

Definition of assistance §270.30

The proposed definition of assistance is overly broad. In the Preamble, HHS
indicates it intends that the starting point for defining assistance is to identify types of
benefits or services that would be included in the definition. The proposed regulations
define assistance as “every form of support provided to families under TANF (including
child care, work subsidies and allowances to meet living expenses)...” The proposed
definition includes some limited exceptions to the definition of assistance that should be
expanded to include compensation for work.

Compensation for work performed should specifically be excluded from the
definition of assistance for the purposes of the time limits. To the extent a work position
is partially or wholly funded through a welfare grant, the grant should not be considered
assistance attributable to the welfare recipient. TAINF recipients required to work receive
compensation for work performed. Including compensation for work in the definition of
assistance is a harsh measure since the subsidy the employer receives in the form of
subsidized or free labor is counted as assistance to a TANF recipient for purposes of the
time limit. While employers would benefit from a pool of free or subsidized labor,
welfare recipients required to work for the employer should not be using up their 60
month lifetime limit to assistance. HHS should not support a policy which would cause
welfare recipients to lose months or years on their TANF lifetime clock while they are
working.

AFSCME Recommendation: HHS should exclude compensation for work performed bv.

a welfare recipient in the definition of TANF assistance.




State Penalties § 271.30,§271.52 and § 274.20

While § 271.50 imposes penalties on states for not meeting the work participation
rates, § 271.52 permits waiving the penalty if states have reasonable cause for failure to
meet the rates. HHS should add two new sections (3 and 4) to expand reasonable cause
for failure to meet work participation rates. Section (3) should expand reasonable cause
to include good faith efforts for state compliance with the employment laws. The efforts
should include monitoring work programs for violations of employment laws, directing
participants whose rights have been violated to the proper enforcing agency, providing
welfare recipients with notice of their employment rights and remedies, and denying
employers who violate employment laws future work assignments. Section (4) would
expand reasonable cause to include efforts to enforce displacement protections. The
efforts could include strict monitoring of placements to prevent displacement, denying
placements with employers violating the displacement provisions, and providing workers
in sites where welfare recipients are placed with notice of their protections and remedies.

Under § 274.20, HHS will impose the maximum penalty for states not in
compliance with the TANF child care protection for single parents of children under age
six. The proposed regulations would permit HHS to impose the penalty to states that do
not have a statewide process in place for families to demonstrate they have been unable to
obtain child care. However, this provision should be expanded to apply if the state does
not have a statewide process in place to insure that families are informed of the extent and
nature of the child care protection.

HHS can also impose a maximum penalty if there is a pattern of substantiated
complaints from parents or organizations verifying a state has reduced or terminated
assistance. HHS would impose a reduced penalty if the state demonstrates the violations
were isolated or they affected a minimal number of families. This provisioncould be
modified to impose a reduced penalty under these circumstances, but only if the state had
a statewide process in place for families to demonstrate they could not get care and the
statewide process informs families of the extent and nature of the child care protection.

AFSC Recommendation: Expand reasonable cause for a state’s failure to meet work

participation requirements to include good faith efforts to comply with emplovment laws
applicable to welfare recipients and displacement protections for current workers, The

enaitv under § 272.20(b) should be extended to applv if the state does not have a process

to inform families of the child care protection, and reduced onlv if the state had a

statewide process to inform families of the child care protection.

State Funded Programs and Penalties §271.51 and § 272.5

The proposed regulations acknowledge that states can use state maintenance of
effort (MOE) dollars to create a separate state program that might not be subject to some
of the restrictions applicable to TANF-funded programs. However, § 271.51 permits a



penalty reduction for not mesting the work requirements only if states prove they have
not diverted cases to a separate state program to avoid the work participation rates. The
regulations emphasize the potential improper motives to the exclusion of other goals state
might have to operate state-funded programs. Under § 271.51, HHS can waive the
penalty if HHS determines that a state had reasonable cause for failure to comply with the
work requirements. A pre-requisite for this wavier is a demonstration that a state has not
diverted cases to a separate state program to avoid work participation rates. Again, states
will be deterred from setting up separate state-funded programs if they have to prove their
intent to HHS. Thus, innovative state-funded programs become suspect.

Under § 272.5, HHS would not forgive a state penalty, even based on reasonable
cause, if they “detect a significant pattern of diversion of families to a separate State
program that achieves the effect of avoiding the work participation rates...” This is a far
reaching rule. HHS would be viewing virtually all state funded programs with suspicion.
The tone of the regulations might have a chilling effect on states experimenting with
innovative programs requiring work activities distinct from those required by the federal
mandatory participation rates.

AFSCME Recommendations: HHS should base its calculation of meeting work

participation requirements on a state’s TANF program onlv and eliminate the effects test
from the regulations on reasonable cause exceptions to the penalties.

Administrative Costs § 273.0 (b) Administrative Costs

The Preamble states that the 15% cap on administrative costs would apply to
subgrantees, contractors, commurity service providers and other third parties. However,
there is no reference to this in the proposed regulations. The final regulations should
make clear the 15% cap applies to all costs and it is irrelevant whether costs are incurred
by the TANF agency directly or by other parties.

The Preambie also recognizes there may be instances where individuals are
performing work that is administrative (i.e. eligibility determination) and also work that
should be viewed as a program cost (i.e. case-management functions or delivering
services to clients). The Preamble indicates that costs could be allocated to respective
categories. This guidance should be in the final regulations.

Family Violence Option (FVO) 3 271.52(b)(1)

AFSCME applauds HHS for clearly outlining the problem of domestic violence
and encouraging states to adopt the family violence option. The proposed regulations help
states with this mission by ensuring that they will not face penalties for using this option.
However, there are several areas in the proposed regulations which need to be modified in



order to maintain consistency with the statute and ensure that the goals of the statute to
screen, identify, and refer victims of domestic violence to needed services are achieved.
These areas are discussed below:

+ HHS' definition of the good cause domestic violence waiver is not consistent with the
FVO. The statutory language allows states to grant waivers of program requirements
for “so long as necessary.” However, the proposed regulations allow only a six-month
waiver, and the preamble and the regulations are at odds about whether the waivers
are renewable. Those who work with victims of domestic violence know that each
case is individual and recovery times will vary enormously. It is inappropriate and
inconsistent with the law to set an arbitrary six-month limit.

AFSCME Recommenda;tion: No time limit should be applied to waivers under the Familv

Violence Option. Rather. caseworkers should have the discretion to determine the length

of the watver.

¢ The proposed regulations do not adequately address the issue of confidentiality which
is paramount to domestic violence victims. Without safeguards ensuring
confidentiality, the safety of victims will be needlessly jeopardized, and as a result,
victims will be more hesitant to seek services or waivers.

AFSC Recommendatior: HHS should require states to implement procedures to

ensure confidentialitv of all information related to domestic violence. These
confidentialitv protections should be included in HHS' definition of *good cause

domestic viclence waivers”,

¢ The proposed regulations require waivers to be accompanied by a services plan, but -
the statute requires no such plan. This is an additional condition imposed by the
regulations which will make it more difficult for states to administer the FVO and
may make it more difficult for victims to receive waivers or assistance if they are
unable to follow their service plan, '

' AFSCME Recommendation: The service plan requirement should be deleted from the
regulations, and HHS should make it clear that domestic violence victims will not be

penalized for failing to meet all conditions of a service plan, nor should thev have
additional requirements placed on them that are not imposed on other TANT recipients.

o With respect to time limicts, the regulations inappropriately link time limit waivers
with the ability to work. However, many victims of domestic violence who are
working may need assistance in order to adequately protect themselves from their
abuser. The FVO was designed, in part, to protect women who have exhausted their
time limits, and states shiould be held harmless for protecting women regardless of
their ability to work. In addition, time limit waivers should be available throughout a
recipient’s stay on welfare, not just at the end of the five year time limit.




AFSCME Recommendation: HHS should drop the language lirikking time limit waivers to
abilitv to work, Furthermore. HHS should allow states to “‘stop the clock” for domestic

violence with respect to the five-vear lifetime limit on TANF assistance.
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leed
Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP, Laura Emmett/WHO/EOP

ce: Andrea Kane/OPD/EOP
Subject: TANF Participation Rates

We'll get you a more complete right up scon, but to answer your guestion from yesterday --

The five states that failed the two parent work participation rate and did not meet the 80 percent
maintehance of effort requirement are Anizona, Nebraska, New Jersey, Oklahoma, and Virginia.
To avoid the larger MOE penalty, these states will be given the opportunity to report additional
MOE expenditures they may have made during the reporting period. (They may very well have
additional state spending for the time period that will count as MOE. Since four of the five states
reported MOE of exactly 75 percent, they may have reported only as much MOE as they thought
they needed to meet the requirement).
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Olivia Golden, Assistant Secretary
Adniinistration for Children and Families
Office of Family Assistance

5th Floor East

370 L'Enfant Promenade, SW
Washington, DC 20447

Dear Assistant Secretary Golden:

I extend my compliments to the Department for the solid draft regulation on welfare
reform that you made available to the public last November. The proposed rule is thorough, well
written, and thoughtful. I find myself in agreement with most of the specific requirements set
forth in the regulation.

There are, however, a few issues I hope you will consider before publishing the final rule.
The broadest issue involves the assumption, which seems to underlie several of your proposals,
that states will take advantage of every opportunity to foil the 1996 welfare reform legislation.

I confess that many of us in Congress, based on experience with a number of previous
programs, assumed more or less the same thing. But I have now somewhat changed my views.
In the first place, there is no question that the welfare reform movement was receiving substantial
energy from the waiver experiments states had been conducting since the late 1980s. By the time
we passed the welfare reform law in 1996, more than 40 states were already implementing their
own reforms, some of them quite original and far-reaching. Although a few states may resist
some features of the welfare reform law. most states show no signs of resistance -- and indeed
seemn in some respects to be ahead of the federal requirements.

In addition, since the welfare law was signed in August 1996, I have experienced
something between shock and amazement at the progress states have made in changing the old
AFDC program and the bureaucracies that supported it. Like you, we have been visiting
program sites, reading reports, talking with others who are conducting systematic studies of state -
programs, and watching the remarkable decline in the welfare rolls. As a veteran of efforts to
reform various federal and state social programs, nearly all of which came to little or nothing, I
am astounded at the rapidity of change we are now witnessing.

The most obvious example is the spectacular decline in welfare rolls. Although
newspapers and scholarly papers are full of reports about the decline, two facts are especially
noteworthy. First, nearly every state has had substantial declines -- 30 states, for example, had
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declines of over 20 percent between 1994 and 1997. Second, the rate of decline is still
increasing. The caseload decline for the 6-month period ending in January 1995 was a little over
1 percent. By July 1996, the 6-month decline was nearly 4 percent, the fastest rate of decline in
the program’s history. Even so, the 6-month declines for the periods ending in January 1997 and
July 1997 were greater still -- about 8 percent and 12 percent respectively. I believe we can
conciude the caseload declines will continue for the foreseeable future. -

Finally, despite all the scrutiny state reforms are receiving, I am not aware of evidence
that states 