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How UC Admissions Have Been Reshaped

Recruiting without affirmative action

Pamela Burdman
Chronicle Staff Writer, page Al

Stark numbers have the power o
galvanize, and in the debate over
minority admissions at the University of
California, nothing seems starker than
Boalt Hall School of Law's revelation
that none of the 14 African Americans
admitied this year would be enrolling.

As the fall semester gets under way
today, the Boalt numbers stand as a
rallying point — both for those who fear
a depletion of minorities in sociery’s
professional ranks and for. these who
gpplaud the return of merit-baged
admissions.

But elsewhere around the UC System,
the situation is hardly as straightforward.
As the university enters 8 new era of
color-blind admissions. its law, business
and medical schools are resorting o a
wide array of strategies 1o keep up
minority enrollment, with varying
degrees of success,

While some schools, like Boalt, are
fastidiously keeping ethnicity out of
admissions  decisions, some are
aggressively  recruiting  minority
applicants with fellowships and poolside
barbecues, while others have devised
creative formulas that give an edge to
poor candidates with the right zip codes.

A close look at enrollment figures
reveals no neat pattern. The UC Davis
medical school expeets a fivefold
increass in **underreprescnied
minotities” — blacks, Latines and
American Indians — .who benefited
undcr the old system, Yer a1 Berkeley's
Haas School of Business, the number of
minorities will drop by more than half.

“"We're in the middle of an
ideological dispute about what is jllicit
discriminarion and what is permissible
consideration of race,” said Boall
professor Rachel Moran, member of &
faculty commintee studying law school
admisslons. “"We're in @ ‘period of
uncertainty. . That's reflected in the
variance among schools in the results.”

As debate over affirmative action

continues nationwide, UC has emerged
as case study number one. Two years
ago, UC regemis voted 1o dismantle
affirmative action in admissions, The
changes won't affect undergraduates until
next year. but graduatc students entering
this fall were the first to apply under the
new rules.

With the nation's top .professional
schools under pressure to boost student
diversity, competition for qualified
applicants is keen. Without afTirmative
action, UC admissions officers now find
themselves lacking & tool that most
others are still using,

ONE BLACK [N NEW CLASS

At  Boait. the number of
undemrepresented minority candidates
admitted dropped from 167 to 55, All but
seven — including ell 14 African
Americans — chose to enroll elsewhere,

The new class will have only one African .

American —= 3 student who was
admined last ycar but deferred.

It feels strange to be part of this
class.” said another incoming studeat,
Alex Huneeus of San Francisco, who is
Chilean. **[t must be one of the firsi
classes since the 19505 that is so lacking
in diversity.”

Huneeus. 29, wumed down Yale to
attend Boalt. “*Part of my decision o go
10 Boalt was because it was 2 state
school. and I thought there would be
more diversiry,” she said. 1 was pretry
shocked and disappointed whien I found
out there wouldn',"

Minority cnrolimemnt is also way down
#t Berkeley's Haas School of Business.
Last year, 54 blacks and Latinos were
admitied. and 26 enrolled. This year,
only 30 got in. and 11 plan to aHend,
according to preliminary figures.

As at Boalr, Haas officialg said the
minotity applicants who are admitted
without affirmative action are naturally
the ones most aggressively courted by
other schools.

“'We're one of the five most selective

programs in the counrry,” said Fran Hill,
MBA admissions director at Haas. **The
people we are admitting are so strong,
they have a ticket to any business school
in the country."

CAUTIOUS APPROACH

At UCs medical schools, minority
enrollment was croding well before the
regents' vote, falling from a peak of 117
in 1992 1o an expected 69 in this year's
entering class.

Administrators say that intense public
scrutiny had already forced them to
become more careful about affirmative
action in the admissions office. Davis,
San Dicgo and Irvine, for example, used
to review a2l affirnatdve action
candidates in 2 scparate pool — until a
few years ago. lawyers advised rhern 0
ST0p.

This ycar. despite a 22 percent drop in
minority applicants, the five medical
schools expect to enroll almost as many
minority students as last year — 69, as
compared with 73,

Law schools tend (o place
considerable emphasis on applicants’ test
scores. and because average scores of
African Amerleans and Latinos are
lower, affirmative action playcd a greater
role in admitting them. Medical schools.
on the other hand, tend to conduct 3 more
holistic review of their applicams —
including interviews evaluating the
personal qualities of these potential
physicians.

“*Those of us who are in medical
<ducation realize that test scores are not
the sine qua non of a good physician,”
said Emest Lewis, an associare dean at
UC Davis' medical school. *'Beyond that
are drive, humanitarianism, the need and
desire to help other people. Those are the
kinds of things we look for."

ALTERNATIVE STRATEGIES

The number of first-year minority
students at Davis plummeted from 31 in

1993 1 10 2 in 1996. and desplte the
regents’ vote, Lewis was determined 1o
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reverse that trend.

Although race was now off-limits, the
regents had encouraged the use of
sociocconomic  considerations  in
admissions decislons. So Lewis and his
team decided to take into consideration
applicants' home zip codes, giving exira
points to those from ““medical servies
shonage areas.” which tend 1o be poorer
n¢ighberhoods.

The number of minority candidates
admirnted dropped from 36 last year o 31,
but while only two enrolled last year, 10
plan to erroll this year. " When we found
ourselves having accepted some minority
smudents through the new process,” Lewls
said. *'we recruited hard.”

Aggressive recryitment also seems 1o
be making a difference at UCLA's
Anderson  Graduate  School of

* Management. "We had to work very

hard on the yield, because of the chilling
effect of (the regents’ policy),” said
admissions director Linda Baldwin.

POOLSIDE BARBECUE

Last spring, faculty and alumni
launched an energetic drive to recruit
minority students — sweetening the deal
with corporate money for minority
fellowships and holding special
recruitment events,

A poolside barbecue at the home of
Henry Brandon. a wealthy black alumnus
who lives in Los Angeless Ladera
Heights, an affluent African American
neighborhood, apparently helped. *"We
felt it was a culturally specific way to get
the candidates,” said Baldwin.

Although UCLA admimed fewer
underrepresented minorities — 43, down
from 61 last year — the number who

decided to enroll barely dropped — from
31 o 28. Ope student tumned down
Harvard, Stanford. and Northwestern to
come to UCLA.

WARM WELCOME

The UCSF School of Medicine has
also managed to keep minority
enrollment from fhlling. despite a
significant drop in the number of
applicants.

Michael Drake, associate dean for
admisstons, said he piaces a high priority
on making minority applicants feel that
they are welcomé, For instance, when
they visit the campus, they are
interviewed by a fellow minority.

**{ don't think they (the regenis) told
us we couldn't do that.” said Drake.

Regent Ward Connerly, author of
UC's new race-blind policy. disagrees.
**That smacks of a form of racism " he
said. “"We don't do that with white
students, [t says that the people who are
applying . . . somehow think of
themselves first and foremost as blacks
and Latinos. ] don't buy that group-think
mentaliry.”

Connetly docs not qppose other
efforts to land qualified applicants who
have already been accepted. ~"You're
lening some of those who won the
competition know that you want them to
anend," he said. T doa't have any
problem with that.”

FOCUS ON BOALT

At Boalt, some students and faculty
fault the school for not doing enough
minority recruitment '"We've necver
needed o do that before,” said Dean
Herma Hill Kay. “"Obviously we will
have to try to (ind ways to do {L."

But the future of minority recruitment
efforts could hinge on Proposition 209,
the eanti-affirmative action measure
passcd last year, which is currently held
up in the counts. If 209 is upheld. some
legal experts say. minority-targeted
recruitment could become illegal.

[n the near term, most of the anenten
is likely to. remaln focused on Boaly,
where declining minority enrollment is
aftracting federal scrutiny. The U.S.
Office of Edccation is investigating the
wmatter in response 0 a complaint from
civil rights groups.

Some at the universiry see the falling
minority numbers as proof that the old
system was admiting less-qualified
students simply because of their race.
Martin Trow, an emeritus professor of
public policy, said the drop in minorities
at Boalt reveals the tue face of -
affirmative acton — a parttern of gross
racial and ethnic discrimination.”

But some alumni and local Jawyers
plan to mark the start of school today
with a politc protest against what they
describe as the ““resegregation” of the
legal profession,

"I graduated in 1967 from a
segregated high school in Mississippi.”
said Peter Benvenutti. 2 Boalt graduate
and 2 parmer at Heller. Ehrmnan. White &
McAuliffe in San Francisco.

"I never occurred to me . . . that there
would be any chenee that my children,
were they to go to the same law sehool,
would complete that unfortunate cycie
and end up in a racially segregated law
school run by the state of California,"
Benvcnutti said. “"The prospect of that
happening is shocking beyond words.” I§

14. The State, Columbia SC

August 18, 1997

Court settles issue: Students may pray away — in

silence

By JAMES ). KILPATRICK
Special to The State
If one legal issuc in the whole field of
“church and state™ may now be regarded
as settled, it Is this; Public schools are
free 10 mandate a minute of silence
before classes begin each day, and during
that minute of silence pupils are free to
pray inaudibly to their hearts’ content.
The issue never should have been in
doubt, but for the past 12 years it has

kept bobbing up in the federal couns,
Now, with an opinion by Circuit Judge
R. Lanier Anderson in a Georgia case,
the question may be put to rest.

In 1994, the Georgia General
Assembly adopied its Moment of Silence
in Schools Act, These were the three key
provigions:

(1) In cach public school classroom,
the teacher shall conduct a brief period of
quict reflection for not morc than 60

seconds.

(2) The moment of quict reflection is
not intended to be and shall not be
conducted as a religious exercise, bur
shall be considered &s an opportunity for
silent reflection on the anticipated
activities of the day.

(3) The foregoing provisions shall not
prevent  swdent-initiated  voluntary
prayers at schools or school-related
eventis that are nonsectarian and
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Q Mr. President, your scholarship proposal
notwithstanding, there is still an assault on affirmative action
in this country. In my home state of California in the wake of
Proposition 209 and last year's vote by the University of
California Board of Regents, minority applications and enrollment
in the UC system this year are down. There will be not one new
black student enrolled at the prestigious Bolt Hall School of Law
at the University of California this fall. What specific
programs, scholarship program notwithstanding, do you propose to
stem this tide and make sure that there is diversity in higher
education in this country? (Applause.)

THE PRESIDENT: First of all, | think we need to
make sure that we continue to @@M{tﬂme maximum
extent we can to promote an integrated educatiohal environment --
(applause) — so that we have to review, whether in the Education
Department, in the Justice Department, whether there are any

further actions we can take tegatly to-promote an integrated

educational environment in higher education in the states where
these actions have been taken.

Secondly, | think we need to look at whether there
is some way by indirection to achieve the same result. | know
that the legislature in Texas, in an attempt to overcome the
impact of the Hopwood decision in Texas, just passed what they
call the "Ten_Percent Solution,” which would be to guarantee
admissions to any Texas public institution of higher education to
the top 10 percent of the graduating class of any high school in
Texas. And because of the way the African Americans and
Hispanics living patterns are in Texas, that may solve the
problem. Whether that would work in California, | don't know. |
haven't studied the way istri rganize
enough. But | think we have to come up with some new and fairly
innovative ways to do that.

Thirdly, | think, on the professional schools, my
own view -- I'm a little stumped heré."VWe have to really --
we're going 10 have o Teexamine what we ¢an do. | don't know
why the people who promoted this in California think it's a good
thing to have a segregated set of professional schools. it would
seem to me that, since these professionals are going to be
operating in the most ethnically-diverse state in the country,
they would want them to be educated in an environment like
they're going to operate. | don't understand that. {(Applause.)
But there may be some ways to get around it, and
we're looking at it and working on it. But { think it's going to
be éasier to stop it from happening at the undergraduate level

than at thé professional school level, And we're going to have

to really think about whether there is some way around it,

Rect — winwity evvdllmsns”



whether it would be some sort of economic designation or
something else. But we're working on that.

And finally, let me say, | think we need to continue
to provide more resources, because one of the real problems we
haveTs, even in the last five years, when we've had economic
recovery, the college enrollment rates of minorities in America
have not gone up in an appropriate way. And in this budget that
I'm trying to get passed through Congress, we've got the biggest
increase in education funding in 32 years, the biggest increase
in Pell Grant scholarships in 20 years, another huge increase in
work-study funds, and the tax proposal, as we structured thern,
would, in effect, guarantee two years of college to virtually
everyone in America and help people with two more years of
college. :

We've got a huge dropout problem in higher education
among minorities that | think is having an impact on then what
happens in the graduate schools and in the professional schools.
1 don't think there is a simple answer. And | think, frankly,
the way 209 is worded, it's a bigger problem even than the
Hopwood case in Texas. But | can tell you we're working on it:
first, is there anything the Justice Department or the Civil
Rights Office of the Education Department can do? We're
examining that. Second, is there a specific solution like the
Texas "Ten Percent Solution” that would overcome it at least in a
specific state. Third, come up with some more funds and some
mdre specific scholarship programs to try to overcome it.

It's a great concern to me, and | think it is moving
the country in exactly the wrong direction. And | might say, if
you look at the performance of affirmative action students, it
doesn't justify the action that was taken. That's another point
that ought to be made.

So the one thing that | believe is, 1 believe that
the rather shocking consequences in the professional schools in
both Texas and California will have a deterrent impact on other

actions like that in other states. And | believe you will see

more efforts now to avoid this. | think a lot of people who even
voted for 209 have been pretty shocked at what happened and |
don't believe the people of California wanted that to occur. And
{ think the rhetoric sounded better than the reality to a lot of
voters.

So | can tell you that, while I'm very concerned
about it, 1 think if we all work on it, we can reverse itin a
matter of a couple of years. And we just have to hope we don't
lose too many people who would otherwise have had good
opportunities because of it. But it is an urgent matter of
concern to me. (Applause.)



MEMORANDUM

TO: ELENA KAGAN

FROM: TOM FREEDMAN, MARY L. SMITH, BILL KINCAID, JULTE MIKUTA
RE: - RECOMMENDATIONS FOR HWN 209

DATE: AUGUST §, 1997

SUMMARY

The Administration is investigating options to ensure diversity in higher education in light
of some of the effects of the Hopwood decision and the University of California Board of
Regents’ decision to exclude race as a factor in admissions. Two approaches to the problem are
being pursued simultaneously: (1) litigation to reverse the decision and/or law and (2) policy
initiatives to improve diversity in higher.education. This memo is not concerned with the
litigation strategy, but rather with some possible policy initiatives that could be implemented both
long-term and short-term.

This memo first lists some of the actions already being taken in California and Texas to

combat the Board of Regents’ decision and the Hopwood case. These actions are excerpted from
a memorandum from Leslie Thornton at the Department of Education dated July 18, 1997. We

also plan to set up a meeting with Leslie Thornton, DOE, and DQJ this week,

Following the section on actions being taken in California and Texas, this memo outlines a
universal set of possible proposals to investigate further, grouped in the following categories: (1)
pre-kindergarten; (2) kindergarten through eighth grade; (3) high school; and (4) access
opportunities, regardless of age.

Following the outline of policy proposals, this memo lists some possible participants in a
planning meeting and proposes a tentative time line for planning and implementation.

L ACTIONS BEING TAKEN IN CALIFORNIA AND TEXAS

A, CALIFORNIA

t
. Forming “school-centered partnerships” among each UC campus and public 7
schools chosen for their poor academic performance, to establish standards and to
improve student achievement.

. Expanding academic outreach programs for K-12 students. : \\ 56



Creating an “information outreach” program to help students and their families }ds
prepare for college.

Alternative admissions strategies. AJune 24, 1997 article in the Sacramento
Bee set out how each of UC’s nine campuses will “experiment” with different
admissions policies in an effort to achieve drversity. UC-Davis: in filling 40% of
the places in its 1998 freshman class, UC-Davis will give weight to factors other
than grades and test scores such as extracurricular leadership experience;
attendance at a high school that is economically disadvantaged and has a
historically low level of UC attendance, residence in the three counties closest to
the university; military service; and marked academic improvement in the 11th
grade. The new policy is only triggered, however, by students who meet UC
minimum eligibility requirements of a combined 1000 on the SAT and a high
school grade-point average of 2.82 in designated college preparatory courses.
UCLA: will give an advantage to applicants from disadvantaged urban and rural
neighborhoods. UC Irvine: will look at an applicant’s entire profile, not just
grades and scores, including personal essays and extracurricular activities. UC
San Diego: will look at “special circumstances and personal challenges™ which
could include whether an applicant is trying to become the first in his or her family
to attend college.

A July 9, 1997 Education Daily article says that the UC Task Force’s $60 rrulho.\?*?
dollar plan to increase minority enrollment at UC would make training and
retaining teachers in disadvantaged schools a priority. The Task Force estimates
the total cost of professional development at $18.5 million annually or about
$370,00 at each of 450 schools --the disadvantaged high schools, plus 400
“feeder” elementary and middle schools. On July 17, 1997, a Board of Regents
committee approved the plan to double UC’s annual spending on outreach efforts-
-which seek to increase minority enrollment without using affirmative action--from
$60 million to $120 million. The $60-million additional cost projection for the
program includes $27.2 million for school outreach efforts, $17.9 million for
expanding academic programs that target black and Latino students but are open
to all, and $7.9 million for contacting students, families and schools about UC
admissions requirements.

TEXAS

The Texas legislature passed a bill that automatically admits the top 10% of all
Texas high schools students to the state’s university system.

. Ethnic Recruitment Program in which Texas residents may apply for grants \4/‘7

up to $1,000. Applicants must have a 2.75 GPA and 900 SATs. The -
awards may be used at any school in which their minority group constitutes



less than 40% of total enrollment. [The Big Book of Minority
Opportunities]

POSSIBLE FUTURE ACTIONS"I.‘HAT CAN BE TAKEN ACROSS THE
COUNTRY :
PRE-KINDERGARTEN
Revamp HeadStart to become more focused on school readiness and reading skills. \\J
Child care initiatives.
KINDERGARTEN THROUGH GRADE 8

h and ing strategi

. Pass/fund America Reads

. Push aggressively to sign-up college-work study tutors, esp. in TX and CA

’ Encourage business community and others to recruit tutors in CA and TX

. Establish additional ED-organized reading pilot sites in TX and CA for next
summer

. Organize regional meetings and target other information on best practices in

reading and math in TX and CA

. Increase funding for ED and NSF programs targeted on imgproving middle school
math in urban areas per math strategy

. Possible math partnership with private sector and other agencies, with challenging
math problems, and encourage “coaching” activities in high need areas, esp. CA
and TX

Urban testing initiative which signed up 15 urban schools systems to participate in national
tests and to form a network with the Department of Education and NSF to share
information about promising practices and resources to prepare students to meet the
standards. '

Urban systemic reform which builds on the Department of Education’s 1996 proposed
urban initiative (ACE) which focused on accountability, chowe and excellence through an

urban grants program. A
Teacher Recruitment and Preparation initiative proposed under Title V of HEA. ¢
Community Schools Program in Department of Education’s FY - 1998 budget.



After School Programs in proposed amendment to Juvenile Justice bill.
J
School Construction (action needed depends upon outcome of budget reconciliation). Qj

Summerbridge is a national program in which high school and college students teach \_)7
summer school to middle school students. Sumumerbridge is in 36 cities. Students who
teach the course have a high rate of college attendance, and many go into education.

T'echnology

. Press private sector to complete job of outfitting and connecting up schools in
poor areas in TX and CA
. Possible initiative on teacher professional development re: technology?

HIGH SCHOOL
Initiatives in California

. The University of California system has created a partnership with the 50 low-
performing high schools that will help students achieve better test scores and

grades in order to help qualify for university admissions on academic merit.

-+ SCORE is a program at Buena Park High School, CA, which was established in
1991. Students take field trips to various university campuses, attend classes, have
lunch and get an overview of the programs offered. College students visit the high
school and discuss their experiences. [Orange County Register, 1/23/97]

. Advancement via Determination is a program in which 47 schools in the Colton
Unified School District participate. This program focuses on study skills and goal-
setting with minority and low-income students.

. Cal Grants :
Grant A: from $600 to $4,500 to help low-income residents of the state
: cover tuition and fees at colleges-- renewable for up to 3 years.
Grant B: from $600 to $1,200 as a living allowance to low-income students.
Grant C: to help vocationally-oriented students obtain marketable job skills.
Initiatives in Texas
. Automatically admit the 10% of all seniors to attend any state university (proposed
in Texas). '
. Ethpic Recruitment Program in which ‘Texas residents ma;y apply for grants up to

$1,000. Applicants must have 2 2.75 GPA and 900 SATs. The awards may be used



at any school in which their minority group constitutes less than 40% of total
enrollment. [The Big Book of Minority Opportunities]

Other Initiatives

. Courses to help prepare for the college admissions tests like the SAT.

. Expand grants to pay for Advanced Placement (AP) testing (this was in our budget
proposal).

. rban systemic reform which builds on the Department of Education’s 1996

proposed urban initiative (ACE) which focused on accountability, choice and
excellence through an urban grants program.

. lc_aghe_r_&e_cmltm_em_agd_gr_qp_gm initiative proposed under Title V of HEA..
. Community Schools Program in Department of Education’s FY 1998 budget.
. r School in proposed amendment to Juvenile Justice bill,

. School Construction (action needed depends upon outcome of budget @

reconciliation).

. Upward Bound is a federally funded program for low-income high school students
which was started in 1965 under the Higher Education Act. Through the program,
students attend summer courses and after-school or Saturday classes throughout
the year either at their school site or at a college. Some Upward Bound programs
also give the students financial assistance for college preparatory activities such as
paying for the SAT processing fee.

. id with pr ing of i ith goin llege -- Some for-profit
companies target minorities with programs that will identify scholarships available
to them, assist them in their completion of forms and even college entrance essays.

ACCESS OPPORTUNITIES

Insert a proposal in the higher education reauthorization bill that would create a one-stop
shopping approach to make future students aware of all the possible financial aid that is
available.

\ .
Aggressively promote, in California, Texas-like legislation on admissions to upper-tier



universities for students graduating in the top percentage of their class.

Issue of early Pell grant proposal (Rep. Chaka Fattah).

Bully pulpit and Department of Education activity to promote HOPE scholarship and
federal student financial aid, especially with students and parents in CA and TX.

Creation of an jnteractive Website that would provide a customized list of financial aid
available.

Using existing resources and programs (Title I, Safe and Drug Free Schools, Technology
Literacy Challenge, e-rate, Goals 2000, School-to-Work, Vocational Education) to more
effectively support the improvement of urban education, by:

greater targeting of resources to urban areas through appropriations requests,
formula changes, or regulatory changes;

increased flexibility in the use of formula funds to support local improvement
strategies,

better information on effective practices for addressing urban issues with federal
program funds;

targeted technical assistance to help small number of districts use program funds
and R&D to strengthen reforms, with a special emphasis on reading and math
standards;

accessing resources in EZ’s/EC’s to support education improvement, and”
targeting funds for National Board for Professional Teaching Standards to provide

support to urban and rural teachers preparing for board certification and/or
incentives for board-certified teachers to teach in high poverty urban and rural
schools.

rams to_impr res of minoriti

Organizations, businesses, schools and colleges across the country are sponsoring
SAT study groups for disadvantaged students. For example, in Atlanta, the local -
chapter of an African-American fraternity, the NAACP, and the school board run a
course that costs $75 instead of the $700 fee of a commercial course. Prince
George's County schools work with Maryland's Bowie State University. The
program offers an intensive, 14-week SAT-preparation course for 150 high school
students, with the goal of increasing college-entrance rates. The university and
private businesses are paying for the program; the school system is picking up the
tab for transportation.

Kaplan works with volunteer organizations to train SAT tutors. It also goes into
high schools with needy students to offer services for free or at a reduced charge



to the youths. Financial aid for disadvantaged students is also available.

. The Princeton Review Foundation, the nonprofit arm of the Princeton Review,
runs reduced-cost programs in conjunction with local foundations for about 1,500
students nationwide and has distributed books and trained tutors in local groups.

. Stanford Testing Systems makes SAT-test preparation materials available at a
relatively low cost. Some of their test-prep programs are free on the Internet.

. The University of California at Riverside recently started a two-week program to
raise the SAT scores of black high school students. Students receive individual

tutoring, two hours of computer work each day, and an hour of group instruction
each day.

. Hispanic Education Initigtive (NEC is leading the effort on this).
. Racially Identifiable Schools (busing, integration)
. Tnbal Schools with reforms to come.

. istorically Black Coll nd Universiti

. QOutreach to minority students generally.

’ Fixihg failing schools.

* - Support on-going research on altemative admissions policies for gaining a diverse student
body.

. Retention at college: Several colleges run programs designed to increase the retention of

economically disadvantaged and under represented students.

POSSIBLE PARTICIPANTS FOR PLANNING MEETING

. Leslie Thomton, Department of Education

. other participants from the Department of Education
. DOJ

. Dawn Chirwa, White House Counsel’s office



POSSIBLE TIME TABLE

1. Initial planning meeting in early August.
2. Proposals from all participants by early September.
3. Implementation of certain selected initiatives by December 1997 so that they can used

during the next college admission cycle.
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Initiatives to Help More Disadvantage Students Prepare and Apply for College

1. Urban School, College and University Partnerships

2. New Early Intervention Program, in addition to TRIO, Talent Search, Upward Bound
3. Think College Early outreach campaign

4, Title V Teacher Preparation and Recruitment programs

5. Possible F attaﬁ-like proposal

6. Possible urban K-12 schools initiative
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AGENDA

MINORITY ENROLLMENT
IN HIGHER EDUCATION MEETING

AUGUST 13, 1997

The Administration is investigating options to ensure diversity in higher
education in light of some of the effects of the Hopwood decision and the
University of California Board of Regents’ decision to exclude race as a factor in
admissions. Two approaches to the problem are being pursued simultaneously: (1)
litigation to reverse the decision and/or law and (2) policy initiatives to improve
diversity in higher education. This meeting is not concerned with the litigation
strategy, but rather with some possible policy initiatives that could be implemented
both long-term and short-term.

I ACTIONS BEING TAKEN IN CALIFORNIA AND TEXAS

A.

CALIFORNIA

Forming “school-centered partnerships” among each UC campus and
public schools chosen for their poor academic performance, to
establish standards and to improve student achievement.

Expanding academic outreach programs for K-12 students.

Creating an “information outreach” program to help students and their
families prepare for college.

Alternative admissions strategies. A June 24, 1997 article in the
Sacramento Bee set out how each of UC’s nine campuses will
“experiment” with different admissions policies in an effort to achiewve
diversity. UC-Davis: in filling 40% of the places in its 1998 freshman
class, UC-Davis will give weight to factors other than grades and test
scores such as extracurricular leadership experience; attendance at a
high school that is economically disadvantaged and has a historically
low level of UC attendance; residence in the three counties closest to
the university; military service; and marked academic improvement in
the 11th grade. The new policy is only triggered, however, by
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A.

students who meet UC minimum eligibility requirements of a combined
1000 on the SAT and a high school grade-point average of 2,82 in
designated college preparatory courses. UCLA: will give an advantage
to applicants from disadvantaged urban and rural neighborhoods. UC
Irvine: will look at an applicant’s entire profile, not just grades and
scores, including personal essays and extracurricular activities. UC
San Diego: will look at “special circumstances and personal
challenges” which could include whether an applicant is trying to
become the first in his or her family to attend college.

A July 9, 1997 Education Daily article says that the UC Task Force’s
|'$'f_56‘lmillion dollar plan to increase minority enrollment at UC would
make training and retaining teachers in disadvantaged schools a
priority. The Task Force estimates the total cost of{ professional
development at $18.5 million annuall%or about $370,00 at each of
450 schools --the disadvantaged high schools, plus 400 “feeder”
elementary and middle schools. On July 17, 1997, a Board of
Regents committee approved the plan to double UC’s annual spending
on outreach efforts--which seek to increase minority enrollment
without using affirmative action--from $60 million to $120 million,
The $60-million additional cost projection for the program includes
$27.2 million for school outreach efforts, $17.9 million for expanding
academic programs that target black and Latino students but are open
to all, and $7.9 million for contacting students, families and schools
about UC admissions requirements.

TEXAS

The Texas legislature passed a bill that automatically admits the top
10% of all Texas high schools students to the state’s university
system.

. Ethnic Recruitment Program in which Texas residents may apply
for grants up to $1,000. Applicants must have a 2.75 GPA and
900 SATs. The awards may be used at any school in which
their minority group constitutes less than 40% of total
enrollment. [The Big Book of Minority Opportunities]

POSSIBLE FUTURE ACTIONS THAT CAN BE TAKEN ACROSS THE
COUNTRY

PRE-KINDERGARTEN
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. Revamp HeadStart to becorme more focused on school readiness and
reading skills.

B. KINDERGARTEN THROUGH GRADE 8

. Teacher Recruitment and Preparation initiative proposed under Title V
of HEA.

C. HIGH SCHOOL

D. ACCESS OPPORTUNITIES

POSSIBLE TIME TABLE
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Incoming ABA President Reaffirms Association Commitment To Diversity In Law
Schools, Urges Pilot Program Experiments - News Release
San Francisco, Aug. 4

The loss of diversity in this year's law school classes in California and Texas is
tragic, and the American Bar A ssociation stands ready to help schools find ways to
restore minority enrollment that comply with court rulings, said incoming ABA
President Jerome J. Shestack.

Speaking in a news conference today, Shestack reaffirmed the association's
commitment to diversity, represented in Standard 211 of the ABA's Standards for
Approval of Law Schools.
He commended the ABA Section for Legal Education and Admissions to the Bar for
a

/\commitment it adopted Friday to continue diversity initiatives, and its proposal of a
cooperative
pilot project with the Law School Admission Council to test, with law schools, the
success of
new admissions procedures in restoring minority enroliment levels.

"Recent rulings by federal courts have thrown the validity of affirmative action
programs

into question. The ban on affirmative action adopted by the Regents of the
University of

California has demonstrated with frightening clarity the risk to our nation of
assuming that the

effects of past racism have disappeared from American culture. They have not,”
said Shestack.

"We must invest our hearts and souls in efforts to bring more minority persons into
law, and fight with all our energy the effect of developments tossing them out of
pathways to our profession, or that make the pathways too inhospitable for
minorities to make the journey," he said.

The ABA Legal Education Section on Friday proposed changing the way in which
student scores on the Law School Admission Test are used in the admission
process, to reduce the test's disparate impact on minorities. Presently, schools
combine LSAT scores and grade point averages from undergraduate school in a
formula to produce an index number that is then

weighed with other factors to select students from an applicant pool.

Under the proposed pilot project, participating schools would use a minimum LSAT

test
scores alone to produce an applicant pool. All persons testing above the threshold
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score would

be considered qualified and go into the pool. Grade point averages and other
factors then would

be weighed to select an incoming class from the pool.

"This may help restore minority participation in our law schools, and entry into the
profession,” said Shestack. "But there may be other ways that we can assure
equal opportunity for qualified minority persons, and we must continue looking for
them."”

Shestack encouraged the Legal Education Section to work with other ABA entities
to seek additional options that might boost minority enrollment. "If our nation is to
thrive and prosper, all of its citizens must hawve the opportunity to thrive and
prosper with it. |f our nation is to be just, all of its citizens must have a role in
developing and delivering justice," Shestack said.

"If we do not assure that these opportunities and shared roles exist, it is not just
minorities

who will lose in the long run. Itis all of us. Woe need to finally understand that a
rising tide has

got to lift all boats, or the armada will flbunder and fail," he said.

REPORT TO COUNCIL, SECTION OF LEGAL EDUCATION AND ADMISSIONS TO
THE BAR, FROM SECTION DIVERSITY COMMITTEE, WITH RESOLUTION -
ADOPTED

BY SECTION COUNCIL FRIDAY, AUG. 1, 1997
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48. San Diego Union-Tribune

August 20, 1997

Solution for admissions: modified lottery system

By Jerry Cook

This year. not a  single
African-Ametican ¢amed admission to
UC San Diego's medical school. In
response, those wanting race-based
admissions ¢laim that race must be taken
into account, or we'll becoms bereft of
minority doctors. Can anything be done?

Yes, there is an aliemstive 1o
preferences. One that is fair, practical,
and would yicld capable physicians as
well as insurc participation of
"under-represented” minorities. Before [
outline my proposal, however, look at the
harm that has been done by preferences.
Take this year's graduating class at
UCSD medical school.

There were 324 ucsD
undergraduares who applied (o enter
UCSD Medical School in the Fall of
1993, These applicants took the same
prerequisite courses and were applying to
the same medical school at the same
point in time. an “apples 10 apples”
comparison, Nearly [0 percent of these
applicants  qualified  for  racial
preferences. However, 3 whopping 42
percent of the UCSD appiicants accepted
were “under-represented” minorities.

This pattern was repeated year after
year. In fact. one is 20 times more likely
to draw four aces in a poker hand than to
accepl as many “under-represented”
minority applicants as UCSD did over
the preceding six years. Clearly a stacked
deck! At the same time, UCSD medical
school was rejecting as many as 50
UCSD graduares in a single year whose
academic qualifications were better than
the best "under-represented” minority
applicant admired.

Quality of medical carc must also be
questioned under such a racial-preference
system. Look at U.S. Medical License
Exam Step 1. This is 2 measure of a
minitmum level of competency not unlike
the granting of a driver's license — not
an endorsement thar you will win the
Indy 500, but rather a belief that you
won't Kill sorneone on the highway. On

the Medical License Exam, well-prepared
students score significantly above the
minimum cur-off.

At UCSD medical scheol, over 8
six-ycar period, the "under-represented”
minorities pasy rate has averaged 73
percent and been as low as 64 pereent vs.
an average 98 pereem and low of 95
percent for the other accepted students.
Moreover, nearly 25 percent of the
“under-tepresented” minoritics hadn't
even attempled the exam. UCSD claims
that most the students will eventally
pass. Would you trust the care of
someonhe you love 1o a physician whom
you suspect only passed the minimum
threshold of competence on the second o
third try?

Racial preference was not the only
preference active in UC Medical School
admissions. Other preferences sl
remain, including which undergraduate
school one attended and how well
connected one might be.

The UC professional schools routinely
adjust applicants’ grades up or dowp.
depending on which sehool was atiended.
We can see the effect in the UCSD
medical school class of 1997, where over
45 percent enrolled were from privawe
collepes. For example, in 1993, 217
Stanford graduates applied to the UCSD
Medical School and 62 were accepred
(29 percent). Of the 324 UCSD graduares
applying to UCSD. only 26 were
accepted (8 percent). Contrast this with
the fact that of the [ 74 UCSD graduates
applying to Stanford Medical School,
only 2 were accepted (1 percent),

Another form of preference is the role
that influence plays in  obuaining
admission, When Allan Bakke applied 1o
UC Davis, the dean of the med school
selected as many as five students in cach
year's class. He stated that he hud
"“intervened hundreds of times" in the
admission process. In this way the
daughter-in-law of a former chancelio: of
the Davis campus; the son of the former

president of the Yolo County Medical
Society; and the sons of the state senator
and assemblyman who hecaded the
finance comminees responsible for the
Davis medical school budger. were
admined. At UCSD, the daughter of
Medical Schoel Associate Dean for
A.dmissions Roben Resnik graduated in
the class of 1997. She was one of those
accepted in 1993,

CGiven this background, we can see the
need for a better method of medical
school admissions. one which is not
dependent on preferences and which
accomplishes the goal of providing
Californians with skilled physicians.
What | suggest is a modified louery
system.

In any group of applicants. there are
those whose personal necomplishments
and academic qualifications are so
outstanding that it is clear they should be
admined. Also in any group are thase
who are so poorly prepared that they
should be denied.

However, there arée also many
applicants who are well-prepared both
academically and in terms  of
commitment and character. and among
whom it is virally impossible to
distinguish. { proposec that acceptance of
these applicants be based on 2 lonery.

Using lorteries is not a new idea. In
Holland, there are more applicants to
medical schools than there are positions.
A lottery is used among 2l applicants
who cxcced a defined set of
prerequisites. Applicants are ailowed to
participate in the pool for three years,

In the United Statcs, the majority of
the nearly 8 million men who served in
the Vietnam War were drafted using a
lotwery based upon their birthdays. Surcly
a system that is used 10 derermine
whether one may live or die in a war is at
least adequate 1o help decide who artends
a medical school.

A lonery system has definite
adwvantages. It is an honest and fair
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method of allocation of "life chances.” A
lottery will alse open the doer to many
now shut out from the study of medicine.
while retaining high-quality standerds.
Here's why.

Statistically. if 20 percent of those in

the lottery are "under-represented.” poor,
handicapped, bilingual, or whatcver other
characteristic is desired. then the chances
are that 20 percent of these selected for

admission will also be of this group. That
is, 2 poor rninority applicant will not
have 1t  overcome the almost
insurmountable obstacles of competing
with 2 Yale graduate whose father is an
MD. and the Associaw Dean for
Admigsions. ‘

To have a fair chance. the applicant
need only rise asbove the far-more

amainable hurdle of provirg qualified 10
paricipate in the lottery. Likewwise,
admission commimnees will not be trying
1o differentiate among applicants who
differ in inconsequential ways. A lotzery
assures that each qualified applicant has
an equal oppornuniry.

COOK has studied UC admissions for
more than five years.l

49. The Washington Post
August 20, 1997

Let's Open the Schools On Time

By Ted Gest and Kathy Gest, page A25

As parents and longtlime suppecters of
the D.C. public scheols, we were
outraged when the afficials renning the
systemn abruptly announced that it would
open three weeks late because of their
inability 1o complete roof repairs by the
Sept. 2 scheduled opening of the school
year.

If D.C. officials act immediately and
responsibly. they can open most if not all
of the pubic schools on time. Not only
would this provide 70,000 students with
the education ta which they are entitled,
it would show the nation that the District
can act decisively to defuse a major
govemmentsl crisis.

Here is a four-point plan:

(1} Stop the backbiing and act
positively. There will be time later 1o
determine why the coofs on about 45
schools were not rcpaired as of
mid-August, The point now is to get the
doors open. School officials should
announce (oday thar they will do
everything in their power to open the
schools by Sept. 2 and 1o make
alternative  arrangements for  those
assigned to buildings that cannot safely
be occupied.

A positive attitude sather than the
defeatist one on display during the past
week of accusation and litigation could

do wonders to rally the communiry
behind a constructive solution.

(2) Expedite construction in any way
possible. By mnost accounts only about 20
schools need work that may go past Sept.
2. Tell the public which schools they are
and what necds to be done. Use overtime
orenlist volunteer help from contractors
or parents, as has been done on other
school projects in the past.

(3) Seule the legal and safety issues
fast. School officials and Parents United
belicve that most schools ¢an be
occupied safely while roof work is going
on; Maryland allows such work during

the school year. The D.C. Count of-

Appeals is werighing the question, but in
the meantime, officials should pursue
whatever crealive ideas they can muster
10 minimize any conce¢ivable safety risks,
school by school.

(4)Make contingency plans. (f Judge
Kaye Christian's ruling is upheld — or if
conditions in a handful of schoals remain
unsafe after Sept. 2 despite expedited
construction — arrangements should be
made 10 house the affected students in
uneccupied schools, community centers,
churches or whatever other facilities are
available. Meanwhile, the pu'hlic should
be given 3 Jday-to-day status report on

construction.

Asmany D.C. parents said during the
Aug. 12 public meeting on the schools,
the current mess is unacceprable to
taxpayers on many levels. Whoever is at
fault, there are no grounds forclosing the
entire school system when most school
buildings are perfectly habinable.

And the failure of school officials 10
tell us how they would make up 14 lost
schools days is irresponsible at best. As
any parent knows. longer school days
(the plan now being put forvard) would
put a great strain on sports and other
extracurricular activities, jobs, religious
commitments and homew ork
responsibilities, pot w mention personal
and family time. :

The fiasco threatens 1o undermine the
fragile suppont for the overhaul of the
schools. Many citizens hawe little faith
that the unwieldy structure of the control
board, the emergency school board of
trustees, Julius Becton, the elected sch ool
board and groups such as Parents United
can straighten out the school system.

[f these leaders can get wgether and
get the schools open on time. some of
that faith will be restored.

The writers are parents of a Woodrow
Wilson High School srudentB




AUG, 20. 1997 2:44PM

24

OFFICE OF SECRETARY

NO, 2009 P 4/7

can he attempt before he has to reload?

Jose has 2 ounces of ¢cocaine and he
sells an 8 ball to Jackson for $320.00 and
2 grams to Billy for $85.00 per gram.
What is the strest value of the baiance of
the cocaine if he doesn't cut it?

Raoul is in prison for 6 years for
murder. He got $10,000,00 for the hit. I
his common-law wife is spending
$100.00 per month. how much money
will be Jeft when he gets out of prison?

If the average spray can covers 22

square feet and the aversge letter is 3
square fect, how many leniers can 2
tagger spray with 3 cans of paini?

SOURCE: Lancaster [ndependent
School Distric A

24. Houston Chronicle
August 20, 1997

UT freshmen face dormitory squeeze

AUSTIN (AP) — More than 2.000
freshmen gn dorm waiting lists at the
University of Texas were told to look for
housing off-campus this fall.

This is a lamiliar problem at UT.
which has 7.000 incoming students —
its largest freshman class since 1988.

The lucky ones are moving into
campus dorms this week, while the rest
ury to find lest-minute housing

off-campus in Austin's already tight
rental market. Scheo! starts Aug. 27.
UT. unlike most Big 12 schools,
doesn’t require freshmen to live on
campus their first semester and offers
housing w0 only (0 percent of is
students. That is compared to an average
of 23 pereent at other Big 12 schools,
like the University of Nebraska where
freshmen must live on campus.

“Freshmen  just ought to live on
campus. It shouid be a dircctive from
God." said Doug Zawechka director of
student housing at the University of
Nebraska.

"Staristical ly. they just do bener. They
make more friends. They get more
involved in campus activities. Thesc
things help them adjust faster to college
life."®

25, Houston Chronicle
August 20, 1957

Sharp drop in minorities at UT Law

By CLAY ROBISON
Houston Chronicle Austin Byreau

AUSTIN — Only four blacks and 25
Hispanics have indicated their intent 10
enrofl in the Universiy of Texas'
first-year law class of about 470 students.
school officials reported.

Some 31 blacks and 42 Hispanics
were in the first-year law class of 488
students & year ago.

Enrollment of blacks and Hispanics
had been expecied to drop sharply in the
wake of legal rulings that banned
admissions preferences for minority
students. State Sen. Rodney Ellis,
D-Houston and a strong supporter of
affirmative action, called the preliminary
enrollment figures announced Tuesday a
"national embarrassment” for Teaas.

"TIt's clearly a throwback to the Jim
Crow era." he said.

Law schoo] Dean M. Michael Sharlat
said fina! enroliment figures won't be
known unti! after classes begin next
week. '

This year's entering ¢lass is the first
since Anomey General Dan Morales, in
a far-reaching opinion issued earlier this
year, ruled thar Texas universities could

not use roce as a prefersnce in
admissions, scholarships and other
Student programs.

Morales acted in response to a federal
court order striking down & previous law
school admissions policy that had given
preferenice to minorities.

In the so-calied Hopwood case, four
white students sued after not being
admirred into the UT law s¢hool. The Sth
U.S. Circuit Court of Appeals in New
Ortleans held the law school's race-based
admissions pelicy unconstitutional in a
ruling last year. and the U.S. Supreme
Court ler the appellate court's decision
stand.

Ellis and other crilics argued that the
attorney general’s intcrpretation of the
ruling, which applies only to Texas, was
oo broad.

But Morzles urged state legislators
and university officials to redouble their
efforts to recruit disadvantaged students
of all races,

The Legisiature cepnacted a npew
admissions law designed to assist
minority applicants. It will guarantee
automatic admission to stare pniversities
for high school seniors who graduate in

the wp 10 percent of their classes —
regardless of their standardized test
scores.

But Sharlot said the new faw applics
only to undergraduates. not 1 students in
graduate or pro fessionel schools.

Sharlot blamed the dropoff in
minority ¢enrollthent at the UT law school
on the Hopwood decision and Morales
interpretation of it,

"] can'timagine any other (rcason).”
he said. "There's wery little extra that we
¢an do.”

He said the change was "very, very
close 1o what we anticipated.”

Sharlot said many minority sudents
from Texas will be admined to law
schools in other states that still use
affirmative-action programs. Three of the
four blacks who plan 10 eater the UT
School of Law are on Harvard Law
School's waiting 1ist, he saijd,

Sharlot szid minority encoliment could
perhaps be boosted in Texas if private
funds were raised to help tutor minoriry
students tking the Law School Aptitude
Test a major admissions factor.

He said he has wrinten the Ford
Foundation for possible help but has net
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received a response.
Ellis, a UT law school graduate, said
there were at least 15 blacks. including

himself. in his cntering class in 1977. He
said the anti-affirmative-action ruiings
came at a particularly inopportune time,

with blacks and Hispanics expscted 10
account for & majority of the Texas
population within the next generation B

26. Denver Post
August 20, 1997

Sign up sponsors,

By Janet Bingham
Denver Post Education Writer

US West has committed $2 million.
Pepsi has offered an additional $2.1
million.

Other corporate sponsors are waiting
in the wings. And the Jefferson County
Schools are well on the way toward
getting a new $3.1 million football
stadium, paid for with private funds,

In fact, the district is doing so well
Jrawing corporate spongors that it is now
considering using private money o build
not one_ but two ncw $5.1 million
football stadiums - in the north and south
parts of the district. Until recently,
district officials figured they'd have 1o
fund at least one stadium with tax
dollars.

"Our goal is to raise $10 million_" said
purchasing director Mike Mitchell. "We
have additional sponsars that we're ready
1¢ announce to the board soon.” The fund
drive puts Jeffeo in the forefrant of the
national trend toward corporate
sponsorships for schools, already widely
sccepted on university campuscs where
the Nike swoosh is a5 prevalent as the
graduation tassel.

The school board will vote Thursday
10 allow officials to negotiate a contract
with Pepsi, Approval is expected, The
board has alreedy given the go ahead 1o
work out a final deal with US West.

US West would get 10 put its narne on
a new stadium at West 63th Avenue and
Ward Road. It would also become a
“preferred provider™ of telephone service
to the district - if its prices and service
remain in line with competitors. And it
could sell telephone calling cards with
schocl emblems for fund-raising.

Pepsi, in addition to its $2.1 million
stadium contribution, will give the
district a 50 percent commission on sales
of its products disurictwide - an estimated
$700,000 a year. [r will also establish a
scholarship fund cstimated at $48.000 a

get stuff

wcar. Overall, the district expects (o
collect $7.3 million over the seven-ycar
term of the agreement.

In retum, Pepsi gets exclusive rights
to sell its soft drinks in the district's 140
schools, serving 88,000 srdents. (t could
also advertise in district stadiums,
gymnasiums and baseball ficlds.
Coca-Cola. which bid unsuccessfully
against Pepsi. could not advertise.

Other potential sponsors - newspapers,
fasi-food franchises, banks. grocery
stores, hospitals, athletic equipment
suppliers - are lined up or are being
courted by Major League Marketing, a
firm hired by the district.

"We're breaking ncw ground. We're
doing something that we bzlieve has
never been done before - going to
wvendors and asking them to partner with
the school district,”

said Tom Manoogian of Major
L eague Marketing.

If the district reaches its $10 million
goal. it would have three stadiums.
T railblazer Stadium in the central part of
the district opened about a vear ago, built
with money from a 1992 band issue.

The deals put Jefferson Caunty at the
front of a national meévement toward
corporate sponsorship. said Anne Bryant,
executive director of the National
Association of School Boards.

A Massachusetts  district  sells
advertising space on textbook covers
which it hands out in schools. [n another
district, @ company has paid 1o print its
name on a school roof. In Colorado
Springs and Cherry Creck, advertisers
can buy space on schoo! buses.

“Parmerships can be terrific. We need
more businesses thinking about how they
can help our public schools," Bryant said,
B ut districts must look closely at both the
benefits and the risks. .

“Obviously they are not doing i

totally for philanthropic reasons. They
are also doing it becauss they have access
to kids - a chance 10 introduce their
pteducts 1o the current generation of
buyers and to a fuwre generation of
buyers. Districts need to look carefully
and make sure that the district is
accepting only those offers and producis
and programs that will really incrcase
student achievemenr.” A Jeffco policy
requires school board approval of
advertising, said purchasing director
Murphy. Pepsi and US West will not be
perminted to advertise in classrooms.

The Jeffco deals reflect an evolution
in the sponsorship movement. said
Randy Quinn, exccutive director of the
Colorado Association of Schoal Boards.

"It started on the upiversity lovel,” he
said. "Nobody blinks an gye¢ when Nike
arranges for a coatract with university
football teams, or someonc sponsors 2
scorcboard in university stadiums. The
next fogical progression in that
movement would be the public schools.

"There was a time when we would
have said, ‘No, that's comrmercialization.
We need 10 keep it out of the
schoolhouse.’ But given the reality of
economics and the seramble for dollars.
it just seems to reflect reality.

"But | have a couple of cautions: This
will not be the ultimate solytion 1o school
financing problems. Whatever i
forthcoming from corporate sponserships
in a normal school district would cover
only a small portion of the needs.
Although these dollars will help. they
won't substitute for a long-term solution
1o financial challenges.

“The other caution is that it is easier
for big districts, more visible districts,
like Jefferson County and Colorado
Springs to arrange for this kind of thing
than the smaller more rural districts."I
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56. The State (Columbia S.C.)

August 20, 1997

College fuels economy

A good economy and a good
higher-gdycation system go
hand-in-hand.

The Southem Regional Education
Board argues that "the region’s colleges
and universities are prized assets during
an ¢ra when technological change and an
increasingly global economy make
higher education more essential than ever
to the South's prosperity.”

Scientific research on  university
campuscs changes our lives daily, says
the paper. Bolstering that statement was
2 list of Southern colleges eaming
millions in royalties on inventions and

discoveries. Nearby colleges <aming
more than a million include the
upiversities of Georgia and Florida. as
well as Clemson. Emory, Duke. Florida
State and North Carolina State
universitics. :
However.  appropriations  and
long-range decisions show that higher
education is not a top ptiority in this
region, claims the commission. To
bolster why higher education should be
leading the list, the commission cites
Utah, recently selected for a Micron
computer chip factory. Why? Because of

the first-rate higher cducation system.
according to Micron execulives.

Thirty pereent of Utah's populatioa
has a bachelor's or professional degree.
In South Carolina. 16.6 percent of our
popularion has eamed 2 bachelor's degree
or higher. Is it any wonder then that
Utah's poverty rate is 11 percent, while
ours is 20 percent?

It's 50 obvious: Bener public schools
and stellar higher educalion are the way
te get this stare and its people out of

. poverty. That requires investments of

time, anention and money

57. San Francisco Chronicle

August 20, 1997

Why Boalt Hall Failed And Others Succeeded

THE FIRST DAY of classes at UC
Berkeley's Boalt Hall School of Law this
week had little of the excited anticipation
or the giddy fear that usyally comes with
embarking on a grand and portentous
cducational adventure,

Instead, old and new students — one
with 2 “'Linte Rock Had Nine" placard
— talked of the palpable tensian. of the
feeling of betrayal, of a move backward
in tine to “'de facto segregarion” with
only one African American first- year
law swudent.

1 was grestly surprised and
disappointed when [ leamned that I was
the only Aftican American matriculsting
into the program this ycar," reluctant
celebrity law student Eric Brooks read
from a statement. *"When choosing a law
school, I placed a high value on the
diversity of the student body and
contemplated going to school elsewhere
after hearing the news."

The ''news" was the University of
Colifornia Board of Regents' 1995
decision to ban affirmative action. No
maner how much Ward Connerly and
other supporters of the ban deny it, one
of the sirongest messages of the vote to
blacks, Latinps and American Indians
was that they were no longer welcome at
UcC.

That message is distressingly bur
sharply illustrated by the fact that 14 star
African American college graduates were
admitied 10 Boait this year, but not one
chasc to enroll. Brooks deferred his
enrollment from a 1996 acceptance.

If UC schools are to live up to their
stated commitments to diversity on
carnpus. they must find ways around the
limitations of the affirmative action ban.

Fortunziely., there are ways. As
Chronicte staff writer Pamela Burdman
wrote in an article about the reshaping of
UC admissions policies, UC medical

schools came close to enrolling as many
minority students as the year before by
considering a range of characteristics that
make good physicians, such as drive,
humanitarianism and the desire to help
other people.

They also considered socioeconomic
staws and zip codes, giving exira points
to those from ““medical service shorage
areas.” which tend w0 be poorer
neighborhoods. They were not as narrow
as the law schaols, which tend to facus
on grades and test scores.

Unprecedented recruitraent of students
after they were sent their agceplance
announcements also paid off. Vigorous
efforts 1o ensure that minority students
know they arc welcome can mean the
difference berween clagses with a healthy
representation  of  underrepresented
minorities and those with a shameful
few.l
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53. Orange County Register

August 19, 1997 Category: Edirterial

Subverting Prop. 209

Is the Clinton administration seeking
10 subvert the decision of California
voters when they adopted Proposition
209, which bans quortas and other forms
of racial and gender discrimination by
state agencies?

Some such aim is hard not to infer
from the Department of Education's
launching of an investigation into
admissions policies of thres University of
California law schools.

The department's Office for Civil
Rights has "sufficicnt information™ to
justify a probe of possible racial and
cthnic discrimination in faw-school
admissions at Berkeley, UC-Davis and
UCLA. according to a lemer that the
Education Department sent o the
university last month. ‘

What is this "evidence"? 1 involves a
“disparity” berween the numbers of racial
and cthnic minorities admired and the
representation of those groups in some
larger sampling of the populstion,
department spokestnan Roger Murphy
told us on Thursday.

Classes began yesterday at the Boalt
Hall school of law in Berkeley, where |4
blacks were admirted. down 81 percent
from 1996, and 39 Hispanics, down 50
percent. The incoming Boalt ¢lass of 271
students has only one black, Eric Brooks.

The reasons cited for the admissions
declines at UC faw schools include the
the new admissions process, befter offers
from privale universities, student
concerns that they weren't welcome and
fear of isolation,

But the mers fact that admissions
policies don't yield a frteshman class that
mirrors the cthnic composition of the
community, or even of the applicant
pool, does not signal discrimination —
and clearly doesn’t auzomatically viclare
{aw or the Constitution. As long as an
admissions or evaluation test is aimed ar

measuring 4 legitimate criterion — such
as probabje suceess in law school — and
is strucored s© that it does indeed
"measure what it purports to measure,”
then it passes legal muster, as UCLA
Constitutional Law Professor Eugene
Volokh reminded us.

Performance by applicants on the Law
School Admissions Test (LSAT). on
which the UC laww schools heavily rely in
admissions decisions, "has been carefully
studied, and (L SAT performance)} has
shown to correlate well with subsequent
law-school student achigvement,” he
said. [f some cthanic or racial minorities
aren't scoring @s well on average, the
probiem "reflects a failyre in the pyblic
schools systems.™ he said, "and it is that
failure thar needs to be addressed.”

Strategies to improve inperscity
eduycation, such as school choice, are
preferable to evading the root problem by
selectively lowering admissions critcria
later in life, Set rigorous, but reasonuble
standards — and then give everyone the
groundwork that allows them, through
derermined effort. to aim to meer them
— that's a policy that honors people of
all colors.

It's imponant 10 note, also, that even
now, every intelligent and academically
diligent candidare, of any color, can find
a number of crediblie law schools with
admissions policies  that  will
accommodste him or her. There are many
institutions with criteria less demanding
than that of Berkeley or UCLA.

But the government has no business
~ and ng legal warrant — to suggest
that because academic critetia are
demanding, they arc discrimingtory. "The
Department of Education is going 1o end
up with egg on its face if it goes throygh
with this investigation,” Professor
Volokh predicted. Why? Again. because
valid academic  standards. applied

without reference 1o race or gender. arc
legitimate admissions tools. )

It is the timing of the investigation
that stirs suspicions about the
administration's motivations. The probe
comes only months after the enactment
of Prop. 209, which cemented in place an
earlier UC Regents' decision to abandon
racial classifications in admissions.

“Yes, this is politically, ideologically
inspired — targeted at Prop. 209 and the
statc thet enacted it,” said Professor
Volokh. "The Clinton administration is
on record, after all. supporting race
preferences. And if their claim is that the
LSAT is discriminatory, then why are
they investigating lts use only in
California?

“The fact is, even the most left-wing
law schoois, alf around the country,
schools whose faculty arc supponters of
quotas and preferences as a general
public policy rool. employ the LSAT in
admissions becsusc of its success in
predicting law-school performance.”

Even if that assumption about the
LSATs effectiveness might deserve
scrutiny, an henest investigetion should
focus not on rscial implications and
outcomes. as the Depatment of
Educarion seems to be doing. but rather
on the LSAT's accuracy as a predictive
tool for students of any color or
background.

The country will be healthier when
obsessions with race are supplanted by a
focus on standards — standards equally
applied, across racial and gender lines.
with no quotas or prefercnees to weaken
their integrity, standards held up for
people of all races as a challenge, a goal,
an inspiration to hard work and
accomplishment. That was the principle
behind Prop. 209, and ought 1o be the
ideal embraced by the Clinton
administration Ik
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Anited States Senate

WASHINGTON, DC 20810
July 31, 1997
Honorable Richsrd Riley
Secretary
U.S. Department of Education
600 Independence Avenue SW

Washington, DC 20202
Dear Mr. Secretary:

As you are aware, the University of California has implemented a policy for its graduate

schools that grants admission to applicants regardless of race, ethnicity, or national origin. This
race-neutral policy has recently come under the attack of your Assistam Secretary, Norma V.
Cantu, who has Initiated a formal investigation of the University of California and implicitly
threatens to cut over $1 billion of faderal funds. We are writing to urge that you onder Ms.
Cantu to terminate this politically-motivated investigation.

Unfortunately, it appears that Ms. Cantu has developed a pattern and practice of threatening to
cut-off federal funds for higher-education institutions that implement policies to end
discrirninatory racial preferences. To make mauers morc egregious, Ms. Cantu’s threats fly in
the face of clear docisions by the courts.

- As you will recall, last year, the Fifth Circult in Hopwood v. Texas corcluded that public
universitics generally are prohibited from considering the race of its applicants. The Supreme
Court denied certiorari in that case. In March of this year, Ms. Cantu, undeterred by the
Hopwood rtuling, ordered Texas colleges and universities to ignore the Fifth Circuit's decision
and to begin reinstating ruce-bused admisvlons programs. Ultimately Ms. Cantu reversed her
policy position, but only after public outrage and letters from public officials, including a letter
to the Department of Education from Acting Solicitor Ganeral Walter Dellinger.

Now, Ms. Cantu is using taxpayer dollars to atack the University of California’s decision to
end racial preferences in graduate admissions. The Los Angeles Times recently reported that
Judith Winston, the Education Department’s general counsel, is asserting thay *the University of
California may have violaied federal civil rights law by dropping its affirmative action rules and
relying on test scores and grades as a basis for selecting new students.”

We respectfully suggest that it is absolutely wrong to use federal tax dollars to investigate
whether schools are discriminating by rafiusiog to discriminate. The University’s decision is
right as a matter of law and policy. The decision has been validated by the Ninth Circuit Count
of Appeals in Coalition for Economic Equity v. Wilson, which upheld Proposition 209.

With the adoption of Proposition 209, the University’s race-neutral policy is clearly consistent
with the Cotistitution of California. Further, as the Ninth Circuit has affirmed, this policy is
congistent ud.ith the Canstitution of the UInited States.
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Moreover, Ms. Cantu’s Wmﬁkﬂ'nmﬁmﬁrﬂmpmleoninhudby
threatening schools that use rece-blind admissions policies and objective measures of merit, such
as grades and test scores. ‘This investigation has provoked criticism even from those who
typically defend race preferences. For example, University of Texas Law School professor
Samuel lssacharoff, recently stated that “[Ms. Winston) is voicing a theory that does not have
support in the courts.” Professor Issacharoff went on to explain that he was “not aware of any
legal support for the idea that would say the Harvard Law School, for example, cannot accept
only the cream of the crop if doing 30 wouid have an impact on a minority group.”

And in an editorial yesterday, The Socramento Bee, also a supporter of race preferences,

referred to the Administration's legal theory as “an Orwelliap misreading of the law.” “Equally
important,” the Bee concludes, “the inveatigation is an abuse of federal power, designed to
punish California and its cititizens for [its] decision on affirmative action . . . ."

We urge that you order Ms. Cantu to cease and desist her investigation of and threats against
the University of California for its decision to implement nondiscriminstory sdmissions policies.
We firmly believe that the feders] government should take the lead in ensuring that ill persons
are guaranteed equal protection of the law—regardicss of race, ethnicity, or national origin.
Neither Ms. Cantu nor the Deparmment of Education can ride roughshod over the
nondiscrimination principle firmly established by the will of the people, the courts, and the
Constitution.

Additionally, we request that you provide us with an explanation of the legal and constitutional
analysis underlying Ms, Cantu's decision to commence an investigation of the University of
California. Also, please provide us with all documents pertaining to any complaint or

complaints regunding (he 1993 decision by the UC Board of Regents to terminate racial
preference programs. including but not limited to: correspondence with third parties,

memoranda or other imemal communications assessing or discussing legal or other aspects of
the UC decision, documents regarding the decision to investigate UC, and documents pertaining
to that investigation to date.

We look forward to your prompt response. 1f this matter is not satisfactorily resolved, we will

cousider all iegislative options, including hearings and an amcndment to prohibit the use of
Department of Education funds to investigate race-neurral policies.

R PR-7

Orrin G. Haich
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13. San Francisco Chronicle

Aupust 18, 1997

How UC Admissions Have Been Reshaped

Recruiting without affirmative action

Pameia Burdman
Chronicle Swaff Wriler, page Al

Stark numbers have the power to
galvanize, and in the debate over
minority admissions at the Upiversity of
California, nothing secms starker than
Boalt Hall School of Law's revelation
that none of the 13 African Americans
admitted this year would be enrolling.

As the fall semester gets under way
today, the Boalt numpers stand as a
rallying point — both for those who fear
a depletion of minoriti¢s in. society's
professional ranks and fer those who
applaud the retumn of merit-based
admissions.

But etsewhere around the UC system.
the situation is hardly as straightforward.
As the university enters a new era of
color-blind admissions, its law, business
and medical schools are resorting 1o a
wide array of strategies to keep up

minerity enroliment, with varying

degrees of success.

While some schools, like Bealt, are
fastidiously keeping cthnicity outr of
admissions  decisions, some are
aggressively  recrvjting  minority
applicants with fellowships and poolside
barbecues, while others have devised
creative formulas that give an edge 10
poor candidates with the right zip codes,

A close look at enrollment figures
reveals no neat pattern. The UC Davis
medical school expects a fivefold
increase in *“underrepresented
minorities” — blacks, Latinos and
American Indians — who benefited
under the old system. Yel at Berkelcy's
Haas School of Business, the number of
minorities will drop by more than half.

“We're in the middle of an
ideological dispute about what is illicit
discrimination and what is permissible
consideration of race,” said Boalt
professor Rachel Moran, member of 2
faculry commitiee studying law school
admissions, “We're in & period of
uncenginty, That's reflected in the
variance among schools in the results.”

As debste over affirmative acrion

continues nationwide. UC has emerged
as case study number ons, Two years
ago. UC regents vored to dismantle
affirmative action in admissions, The
changes won't affect undergraduates until
next year. but graduate students entcring
this fall were the first 1o apply under the
new rules. ’

With the nation's top profcssional
s¢hools under pressure to boost student
diversity, competition for qualified
applicants is keen, Without affimarive
action, UC admissions officers aow find
thernselves lacking a tool thar most
others are still using.

ONE BLACK INNEW CLASS

At Boalt. the nonumber of
underrepresented minority candidates
admitted dropped from 167 w 55. All but
seven — including all 14 African
Americans — chose to enroll elsewhere.
The new class wil] have only one African
American  — a student who was
admined last year but deferred.

"It feels strange to be pant of this
class,” said anather incoming student.
Alex Huneeus of San Francisco, who is
Chilean. *"It must be one of the first
classes since the 1950s that is 50 lacking
in diversity.”

Huneeus. 29, wmed down Yale to
antend Boall. “"Part of my decision to go
10 Boalt was because it was 3 state
school, and | thought there would be
more diversity,” she sajd. "'l was pretty
shocked and disappointed when | found
oul there wouldn't.” .

Minority enrollment is also way down
at Berkeley's Haas School of Busincss.
Last year, 54 blacks and Latinos were
admived. and 26 e¢nrolled. This year,
only 30 got in. end 11 plan 10 artend.
according to preliminary figures,

As at Boalh. Haas officials said the
minority applicants who are admimed
without affirmative action are naturally
the ones most aggressively couned by
other schools.

“We're one of the five most selective

programs in the country,” said Fran Hill,
MBA admissions director at Haas. "'The
people we gre admining are so strong.
they have a ticket to any business school
in the country.”

CAUTIOUS APPROACH

At UC's medical schools. minority
cnrollment was eroding well before the
regencs' vote. falling from a peak of 117
in 1992 to an expected 69 in this year's
enteting class. .

Administrators say that intense public
scrutiny had alreedy forced them to
become more carefu] about affirmative
action in the admissions office. Davis,
San Dicgo and Irvine, for example, used
to review agll affirmative action
candidates in a separatc pool — until a
few years ago, lawyers advised them w
stop.

This year, despite a 22 percent drop in
minority applicants, the five medical
schools expect to enroll almost as many
minority siudents as last year — 69, as
compared with 73.

Law schools twend to place
considerable emphasis on applicanis’ test
scores, and becsuse average scores of
African Americans and Latinos are
lower, affinnative action played a greater
role in admitting them, Medical schools,
on the other hand, tend to conduct a more
holistic review of their applicants —
including interviews evaluating the
personal qualities of these powential
physicians,

“Those of us who are in medical
education realize that test scores are not
the sin¢ qua non of a good physician,”
said Ernest Lewis, an associate dean at
UC Davis' medical school. "Beyond that
are drive, humanitarianism. the need and
desire 10 help other people. Those are the
kinds of things we look for.”

ALTERNATIVE STRATEGIES

The number of first-year minority
students at Davis plummeied [rom 31 in
1993 10 to 2 in 1996, and despite the
regents’ vote. Lewis was determined to
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reverse that trend,

Although race was ngw off-limits, the
regents had encouraged the use of
socioeconomic  considerations  in
admissions decisions. So Lewis and his
team decidad to take into consideration
applicants' home zip codes. giving exira
poinis to those from “"medical service
shortage arcas.” which tend Lo be poorer
neighborhoods.

The number of minority candidates
adminted dropped from 36 last yearto 31,
but while only 1wo enrotled last year. 10
plan to enroll this year. *"When we found
ourselves having accepted same minority
students through the new process,” Lewis
said, ""we recruited hard.”

Aggressive recryitment alse seems to
be making a difference at UCLA's
Anderson  Graduate  Scheol of
Management. ""We had 10 work very
hard on the yield. becayse of the chilling
cffect of (the regents' policy)” said
admissions director Linda Baldwin.

POOLSIDE BARBECUE

Last spring, faculty and elumni
lgunched an energetic drive to recruit
minority students — sweetening the deal
with corporate money for minoriry
fellowships and holding special
récruitment events.

A poolside barbecue at the home of
Henry Brandan, 8 wealthy black alumnus
who lives in Lot Angefes’ ladera
Heights, an affluent African American
neighborhood, apparently helped. ~*'We
felt it was a culturally specific way to get
the candidates,” said Baldwin.

Although UCLA admined fewer
underrepresented minoritics — 49, down
from 61 last year — the number who

decided to entoll barely dropped — from
31 to 28. One siudent turned down
Harvard. Stan{ord. and Northwestern to
come to UCL A,

WARM WELCOME

The UCSF School of Medicine has
also managed 10 keep minority
enrollment from falling. despite »
significant drop in the number of
applicants.

Michacl Drake, associate dean for
admissions. said he plages a high priortity
on making rminority applicants feel that
they gre welcome. For instance. when
they visit the campus, they are
interviewed by a fellow minority,

1 don't think they (the regeats) told
us we coyldn't do that,"” said Drake.

Regent Ward Connerly, author of
UC's new race-blind policy, disagtees,
“"That smacks of a form of racism.” he
said. "We don% do that with white
students. [t says that the people who are
applying somehow think of
themselves first and foremost as blacks
and Latinos. | don't buy that group-think
mentality.”

Connerly does not oppose other
efforts to land qualified applicants who
have already been accepted. “"You're
lerting some of those whoe won the
competition know that you want them o
atend.” he said. 'l dont have any
problem with that.”

FOCUS ON BOALT

At Boalt, some students and faculry

fault the schoo! for not doing enough
minority recruitment. “Wec've hever
needed to do thar before.” said Dean
Herma Hill Kay, "Obviously we wilt
have to 1ry to find ways 10 do it.”

But the future of minorily recruitment
efforts could hinge on Proposition 209,
the anti-affirmative  action  measure
passed last year, which is currently held
up in the counts, If 209 is upheld, some
legal 2xperts say. minority-targeted
tccruitment could become illcgal.

In the near werm, most of the attention
is likely to. remain focused on Boalt,
where declining minority enrollment is
attrracting federal seruiiny. The U.S,
Office of Edusation is investigating the
matter in response 1o 2 complaint from
civil rights groups,

Some at the university see the fslling
minority numbers as proof thar the old
system was admitting less-qualified
students simply because of their race.
Martin Trow, an emeritus professor of
public policy. said the drop in minorities
at Boalt reveals “the true face of
affirmative action — a pattern of gross
racial and ethnic discrimination.”

But some alumni and local lawyers
plan to mark the start of schaol wday
with a poelite protest against what they
describe as the “‘resegregation” of the
legal profession.

"1 graduated in 1967 from a
scgregated high school in Mississippi,"
said Peter Benvenutti, a Boalt graduate
and a panner at Heller, Ehrman, White &
McAuliffe in San Francisco.

"1t never occurred to me . . . that there
would be any chance that my children.
were they to go to the same law school.
would complete that unfortunate cycle
and end up in a racially segregated law
school run by the state of California.”
Benvenumi said. “"The prospect of thar
heppening is shocking beyond words.” Wl

14. The State, Columbia SC
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Court settles issue: Students may pray away — in

silence

By JAMES J. KILPATRICK
Special 1o The State
if one legal issue in the whole field of
“church and state” may now be regarded
as sentled, it is this: Public schools are
free to mendate & minute of silence
before classes begin each day, and during
that minute of silence pupils are free to
pray insudibly to their heans’ content.
The issuc never should have been in
doubt, but for the past 12 yeass it has

kept bobbing up in the federal couns.
Now. with an opinion by Circuit Judge
R. Lanier Anderson in a Georgia case,
the question may be put to rest.

In 1994, the Georgia General
Assembly adopted its Moment of Silence
in Schools Act. These were the three key
provisions:

(1) In cach public school classroom,
the teacher shall conduct a brief period of
quict reflection for not more than 60

seconds.

(2) The moment of quict reflection is
oot intended 1o be and shall not be
conducted as a religious cxercise, but
shall be considered as an opportunity for
silent reflection on the anticipated
activities of the day.

(3) The forcgoing provisions shall net
prevent  student-initisted  volupiary
prayers ot schools or school-relaicd
events that are nonseclarian  and
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Boalt Hall Alumni Blast UC Policy

Race-blind admissions hurts diversity, they say

Pameta Burdman
Chronicle Staff Writer

Dozens of Boali Hall alumni came
back to campus vesterday to decry their
alma mater's loss of cthnic diversity,
while the flonc African American
firstsyear student said he is not giving up
on diversity at Boalt.

Some 300 students, faculty, and
alumni packed @ sunny courtyard on the
first day of classes at the University of
California at Berkeley's prestigious law
school — the latest Nash point in the
nationwide battle over affirmative action,

The regents two years ago outlawed
race-conscious sdmissions, clalming such
policies -~ constituted reverse
discrimination. But yesterdsy. no one
showed up to defend the regents'
decision.

“We're 1alking about de facto
segregerion in a public institurion here in
California." said Maria Blanco, a Boalt
graduate and associate law professor at
Golden Gate  University in  San
Francisco. Fourteen Alfrican Americans
were admitted to this fall's first-year
class. bur ail of them chose other schools.

One African American, Eric Brooks,
a 1992 graduare of Indiana University,
was admirnted last year under the old
system and deferred enrolling until this
fall. Yesterday, he had to contend with
dozens of reporters as he began his law
schoo} studies.

After refusing several interview
requests, Brooks reluctantly called a
news conference at lunchime. delivering
a one-page statement in a lectuce room
filled with network TV news cameras.

Brooks said he was *"greatly surprised
and disappointed™ 1o discover he would
spend the next three years as the only
African Americen in his class. After
hearing the news, he contemplaed

choosing another school, he said. but in
the end decided he would still get a good
cducation a1 Boalt.

*“Much of the reason why | decided to
become a lawyer was (o effect change in
our society and to fight for thase things
in which | belisve," said Brooks. I
believe that by anending Boalt this fall, [
hawe been given a unique epportunity to
work to make needed changes and
irmprovements for furure students of color
at Berkeley," _

He left the lecture hall immediately
aftér he finished his prepared comments,
declining to take any questians.

Moments later. speakers gathered ina
courtyard 1o 1ake their alma mater to task.
They included some of the Bay Area's
most prominent ¢ivil rights anomeys —
who said they would not have been able
to attend Boalt under the new policies.

Eva Jefferson Paterson. executive
director of the Lawyers' Comminee for
Civil Rights, called the opening of Boalt
““a sad and disgreceful day for the
University of Celifornia, for the state of

* California and for Americs.”

Paterson, a 1975 graduate, said the
knowledge that Just seven
undemepresented  minority  students
cnrolled this year — compered with 52
in the 1996 first-year class — made her
hesitate on the sidewalk for several
minutes before stepping into the Boalt
courtyard.

“There was almost a force ficld
outrside the university-saying. ‘Latinos
and blacks not welcome,' "' she said.

Just §5 black, Latino and American
Indian flaw  students — the
““underrepresented”  groups  who
benefited from affirmative action in the

past — were admitted to UC, compared
with 167 last ygar.

Professor Marjoric Schuliz. a 1976
Boalt graduate. said that diversity in the
classroom is essential for discyssion of
such legal topics as immigration policy
and crimina! procedure,

Len Weiss. partner with Steefel. Levin
& Weiss of San Francisco, said a
depletion of minorities at Boalt could
pose problems [or law firms’ hiring.

**We cannot survive without s diverse
group of lawyers working in our law
firm.” he said.”

Boalt's dean, Herma Hill Kay, said she
remains commited to diversity despite
the disappointing figures this year. She
said she plans 10 work with professors to
consider changes in the school's
admissions criteria.

She will also try 10 raise private
money in order to compete with the
minority scholarships offered by private
schools. But. she added, "' don't think
we can hope to get the kind of
represcntation we had when we were able
1o use affipmative action measures.”

Members of the [irst-year class
received a letter from the dean a few
weeks ago wamning them of the
controversy surrounding the school.

Many said they have mixed feelings.

It creates a conflict for me,” said onic
27-year-old white srudent who requested
anonymity. [ support affirmative action.
But the fact is that maybe the change has
opened up a spol for me here.”

Said another student, Ron Dor, who is
also white. "'I'm nor going 10 say
affirmative action has wtaken us where we
need 10 go, bur this isn't a solution
either."D
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grades this year, Wilson proudly pointed
out that per-pupil spending has reached
$5.144 in California. a $240, or 4.9
percent, increase over the last budget.

Eastin, however, said California still
lags well behind much of the nation.
Califormiz ranked 37th nationally in
per-student spending last year. Per
student funding averaged $5,652 in the
United States during the 1995-96 fiscal
year, according to a spokesman for the
National Education Association.

Overall, the budget reflects a general
fund increase of 7.6 percent, counting 2
$1.3 billion, coun-ordered repayment 1o
the ' Public Employees' Retirement
System,

Wilson's late wetoes boost the reserve
to $112 million, but that is expected to
swell by perhaps as much as another
$450 million thanks to the recent cut in
the federal capital gains tax. As
Califomians cash in investments to take
advantage of the lower fcderal rate. they
will continue to pay stale laxes on those
ransactions,

In anunusual move. Wilson cut a total
of nearly $1.5 rnillion that lawmakers
sought for audits of the California Youth
Authority and the departments of
transporiation.  social services and
correclions.

“There's some real concerns about
social services and  comections

(departments).” said Ass:mblywoman
Denise Moreno Ducheny. 2 San Dicgo
Democrat who served on the two-housc
budger panel.

"We'll try again, [ think " she said.
“The Legislature docsn't go away on
these kinds of things.”

Elsewhere. the budget apparcntly
sounds the death knell for the Industrial
Welfare Commission, a panel of
gubernatorial appointecs that angered
Democrats when it abolished ovenime
rules involving the eight-hour day.

The Legislaure eliminated all but
£50,000 of the commission’s funding.
Then Wilson cut that. B
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Post-affirmative action era begins at Berkeley
Law student sees chance to help 'future students of color’

By Michelle Locke
ASSOCIATED PRESS

BERKELEY == The only black
student in the first law school class since
the University of California dropped
affimnative action said yesterday he's
been “"given a unique opportuniry” to
improve the campus {or minority
students.

Surrounded by news camecras, Eric
Brooks of Bloomington, Ind.,
acknowledged he has been thrust to the
forefront of the race debale, byt he said
he expects 1o be treated as "an individual
who has ¢amed the right to arend this
prestigious university.”

"Much of the reason why I decided o
become a lawycr was o ¢ffect change in
our socicty and fight for those things in

. which { believe,” Brooks said, reading

from a statement.

"I believe that . . . 1 have been givena
unique opportunity t© work o make
needed changes and improvements for
future students of color here at
Berkeley.”

Other first-year students said they had
been pondering thc challenges their
classmate likely will face.

“It's really gutsy for him 10 come here.
That's honorable, 1 think, to stick it out."

said first-year student Joshua [rwin, 24,

Overall, Irwin said. having only one
black swdent in a class of 271 is a
disappointment. "There's not going 10 be
as many views represented in this class.”
he said.

This is the first semester that a
university policy banning race and
gender prefercnces in  graduate
admissions has bcen in cffect.

It was approved \wo years ago after
resident voted to dismantle California's
affimative  action  policics. The
university sy stem weni ahcad with its
ban. while the measure contipues to be
contested in court,

The fallout began at the university's
Boalt Hall law school this spring, when
officials announced that 27 percent fewer
blacks had applied (104, down from 414)
and 24 percent fewer Hispanics (355,
down from 467),

Of those. | 4 blacks. down 81 percent
from [996. and 3% Hispanics, down 50
percent, were admitted,

Then. surprisingly, oll 14 blacks
admitied declined to enroll. leaving only
Brooks, who had been admitied in 1996

and had postponed enroliment.

Qfficials said some students may have
gorten berter  offers  from  other
universities or worried that they wouldn®t
be welcome or would be isolated at
Berkeley.

Similar but less dramatic declines
were scen at fwo other major law schools
that dropped affinmnative action this year:
the University of Texas and the
University of California at Los Angeles.
As of last month, Texas was expecting
four black students compared with last
year's 31, and UCLA was expecting 10.
down from 19.

Hispenic enrollment dropped from 32
to 21 ar Texas and from 45 to 4] a
UCLA.

“Tt's going 1o be a somewhat difficult
year.," said Marvin Peguese, a black
third-year srudent at Boalt Hall,

Gov. Pete Wilson, a strong supporter
of the new policy. told reporters he
thinks thiags will work out over time.

"There's no question about it 1 think
that what we will see is high achicvers in
every ethnic group will display their
abilities," he said. @
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vanished. and Clinten's most prominent
education initiatives — 2 new lending
program for college students and Goals
2000 grants for school reform - are
largely intact.

Bur the emerging debate over the
national tcsts may be.the most sensitive

yer, becpuse they would cxpand the
federal government's role in cducation.
Republican alarm about that change.
particularly if it .comes without
congressional approval. is growing. One
lawmaker. Rep. Robert W. Schaffer

(R-Calo.). recently sent a lerter to his
House collsagues that  denounced
Clinton's plan as “the first step 10 a
top-down. national curriculum” —
exactly the image the White House docs
not want of the new tests.ll

2. Los Angeles Times
August 19. 1997

Lone Black in Boalt Hall Class Urges Change

By AMY WALLACE
Times Education Writer

BERKELEY —On an ¢motional first
day of classes at UC Berkeley's Boalt
Hall School of Law. the lone black
member of the 270-student incoming
class revealed himsell Monday to be a
Bloomiagion. Ind.. native who values
diversity and was “surprised and
disappointed” 10 leam of his solitary
status.

Al 2 news conference in a cavemous
lecture hall, first-year swudemt Ere
Brooks., a 1992 graduate of Indiana
University whose identity had been kept
secret, walked through a swarm of
photographers before wking the podium
and reading a short statement,

"When choosing a law school, |
placed 3 high value on the diversity of
the student body and conlemplated going
10 school clsewhere after leaming the
news,” Brooks said. his vaice firm.

Brooks said he ultimately decided,
however, that Boalt was where he would
best be able "to effect change in our
society and to fight for those things in
which { belicve,”

He vowed "to work to make needed
thanges and improvements for future
swdents of color at Berkeley.”

Minutes later, in a courtyard outside,
200 swdents, faculty and graduates
gathered for an "alumni Speak-out" at
which Boalt-rrained lawyess.rose one by
cne to condemn the University of
Califomia regents’ roliback of affirmative
action —a ban that has resulted in sharp
declines in the enrollment of blacks,
Latinos and Native Americans a1 some
UC professional schoals.

Some alumni said they would
withheld donations from UC, hire fewer
Boalt graduates 1o join their firms and
lobby legisiatars to repeal the regents'
1994 decision.

“"We need to send the message loud

and slear that our dolters will notgoto a
university that does not value diversity
among its students.” said Rene Saucedo,
a 1990 graduate who is exccutive
director of the Northem California
Coalition for Immigrant Rights.

"1 feel ashamed of this institution.”,

Leo Brazil. 3 1974 graduate who said
he has his ewn law practice, wore &
T-shirt that sald. "Danger: Educared
Black Man." He exhorted the faculty and
students to go on surike. saying, "You
going 1o tell me you're going to take our
tax dollars and make this an elitist
institution?”

The ratly was an aticmpr, organizers
said, to spotlight what was lost when the
regents banned consideration of race and
gender in graduste and professional
school admissions. The same ban will go
inw effect for undergraduate admissions
next ycar, so the professional school
enrollment numbers have been closely
monitored.

{n June. UC officials revealed thar not
one of the 14 black studenis admined to
Boalt this year had decided 1o enroll. In
addition o its one black student, Brooks
—wha had been admired to the school
last year bwt delayed staming —the
entering ‘class has 18 Latines. There are
no Native Americans. A ysar 3go, the
entering class included 20 black students,
28 Lasinos and four Native Americans.

UCLA's law school also reported a
drastic drop in the number of
“underrepresented minorities.”

Then, carlier this month. UC San
Diego’s School of Medicine revealed that
it had accepled not one of its 196 black
applicants. According to preliminary
tailies, the aumber of blacks. Latinos and
Native Amcricans accepled at two other
UC medical schools also dropped.

Opponents of afficmative action have

said that the decrease in the aumber of
blacks. Latinos and Native Americans
who are being accepted and enrolling in
UC's professional schools this yepr is
evidence of how large a factor race had
become in admissions. Groups like the
American Civil Rights [nstitute. which
was co-founded thas year by UC Regem
Ward Connerly 1o promote the
climination of racial preferences. have
rejected the idee that diversity is an
essential pan of a good education, They
call instesd for educators to work harder
to make sure every student can compele,

Buton Monday, speaker after speaker
said Boalt will not be excellent ynless it
is diverse.

Lenard Weiss, a 1962 graduate,
recalled that his class included just three
women and iwo blacks. The partner in
the San Francisco firm of Steefel Levit
& Weiss said diversiry made cconomic as
well as moral sense. "We must have a
diverse tody of lawyers serving our
diverse clients.” Weiss said of his firm,
"If we can't get it from Boalt Hall, we'll
go elsewhere.”

Marjoric Shulrz, a Boalt professor
and 1976 graduate, said the quality of
education would suffer. "What do
lawyers do? Lawy ers resolve conflices . .
. and monitor standards of conduct in this
sociery, like justice, equiry. faimess and
reasonablengss.” she said,

While Boalt's new students are very
accomplished, she said, "How can [they]
be excellent collectively if {they] have
experiences that are narrower than the
experiences of this population?”

Shuliz was one of many who stressed
that all Boalt students will suffer from
increasing homopgeneity. With fewer
points of view represented, intellectual
debate will inevitably become less
rigorous, they argued.
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Herma Hill Kay. Boalt's dean, did not
panticipate in the rally- Monday. But at
the earlier news conference, she said she
was worried about maintaining the
quality of instruction. Without diversiry,
she said, "It is more difficult w0 have a
classroom discussion: Ir's like the old
days. when we didn't have any women.
When we alked sbout alimony, it was
only from the men's poing of view.”

Kay also shed more light on the 14
black srudents who rejected Boalt's offer

of admission. She acknowledged that the
school had been siow o release their
names to current black students. who had
hoped to cecruit them.

Because of the way the application
was worded. Kay said, Boslt officials
were advised that they could not lawfully
reltease the students’' names. By the time
this mix-up was rcsolved, all but three
had chosen to amend law schools
clsewhere: Four of the 14 went to

Harvard. two to Stanford and two o
Yale, Kay said.

Asked if she had intentionally been
less aggressive (o create 3 worst-case
seenario, as Connerly has alleged. Kay
was adamant.

“1 categorically deny that | have
attempied 1o sabotage the regents
resolution.” she said.

But next year. she vowed. "we will
do a berer job of recruiting."

3. The Washington Times
August 19, 1997

Activists prompted probes at University of California

By Carol Inneest
THE WASHINGTON TIMES

A [ederal investigation of admissions
practices a1 University of Califomnia
graduate schools was launched without o
single applicant charging that he or she
was  discrimineted  against,  the
Department of Education’s top eivil
rights official acknowledged over the
weekend,

Appearing on the Court TV program
“Washington Warch,” hosted by Fred
Graham. Norma V. Cantu, hend of the
Education Department's Office for Civil
Rights (OCR). declined to specify what
actions by the university arc being
investigated. but said “the enrire
admissions practices” would be looked as
to determine “if anv racial bias had snuck
into" the process.

The interview with Miss Canru aired
Friday and was repeated Saturday and
Sunday evenings.

The rights officc 2 month ago
confirmed that in response 10 8 dramatic
drop in minority admissions to the
University of California's law schoals, it
was probing the system's new
"colorblind™ admission policy to find out
if it is discriminatory. .

University officials said in May the
number of minority applicants admitted
1o Berkeley, Daovis and Los Angeles law
schools for the fall term dropped from
946 to 685. This is the first academic
year in which race. ethnicily and sex
considerations have been excluded in the
admissions process for graduste and
professional schools.

Al Berkeley's Boalt Hall Law School,
where the new sernester began yesterday,
oaly 304 blacks had applied for fall

classes, compared with 414 last year, Of
thé 304 blacks who applied, 14 were
offered admission, down from 1996,
when 75 blacks were accepred. Nong of
the 14 blacks chose to anend Boalt, The
sole black student in the class was
accepted last year but had deferred
admission until this year.

The OCR probe was triggered by a
March 19 complaint filed by the Mexican
American Legal Defense and Education
Fund, an organization with close ties to
Miss Cantu, and five other groups that
sypport affirmative action. Miss Cantu is
{ormer regional counsel for MALDEF in
San Antonio.

The other complainants were the
Asian Pacific American Legal Center of
Southern California, Equal Rights
Advocares of San Frantisco. the NAACP
Legal Defense and Educational Fund of
Los Angeles. La Raza Centro Legal of
San Francisco and the Califomnia
Women's Law Center based in Los
Angeles.

The six organizations that filed the
complaint with the OCR did not 3ct on
behalf of any individual minorities
denied admissions. Joseph E. Jaramillo,
a lawyer in MALDEF's San Francisco
office, said at the time.

"My understanding is  that the
complainants are aware of students. and
we will collect facts,” Miss Cantu said in
the televiged interview.

“Why ae you doing -this?™ Mr.
Graham asked Miss-Cantu. "The officials
out there sa¥ 'If's bureaucratic bullying.™

Miss Canre denied that OCR was
investigating whether the law schosl

admissions test is racially biased or
whether using grades and tests as primary
criteria resuits in discriminasion.

"Notatall. Not atall." she said.

“Well then, I don't know what you're
going to investigate,” Mr. Graham said.

Responded Miss Cantu; “We begin
first by asking. ‘What is the purpose of
the admissions programn —what types of
students is the campus loaking for? We
understand thar  thar  will  require
interviewing people, ... First we inguire,
‘What is your purpose in admissions?
Secondly, we inquire, ‘What do you at
the :dmissions comminee look for ..
how do you implement your purpose?
And we interview witnesses 1o find out if
any racigl bias has snuck into. ...~

The groups’ complaint charges that the
regents' July 1995 resolution banning
preferences created the perception of a
“chilly climaze” that has deterred women
and minorities from applying 1o
University of Califorma graduase
programs. The imperus for the complaint
was a series of proiections showing a
sharp decline in black and Hispanic
admissions.

"We arc mot investigating the
withdrawal of aflTirmative action,” Miss
Cantu said. ~We are investigating
whether the current policies of practices
have within thern any kind of racial bias.
We are not assuming that we will find
racia} bias. ... The complainants specified
that there were programs and policies in
place which had discriminatery «ffect in
excluding racial minorisies ...”

Califernia could lose its $1.1 billion in
federal education tunds. she said. but
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Title V - Urban Partnerships Program DRAFT 1/25/97
“PART C -- URBAN SCHOOL, COLLEGE AND UNIVERSITY PARTNFRSHTPS

“FINDINGS, PURPOSE; PROGRAM AUTHORIZED

| “Sec.531.(s) EINDINGS,~The Cong'ess finds thet— ' L‘”
o

“(1) The Nation's urban schoé; are ficing substantial pmhlmfind neexd s in such
areas as inadequate academic prepuatlon of students and low levels of educativngl asplrations, low
levels of parental involvement, and other urban social problems that impinge upon the school
environment.

“(2) The Nation's urban institutions of postsecondary education have available
resources that by virue of the institutions’ close relationship with thel wiban conununities, arc

uniquely situated to hel ;mWscﬁbcdin aragreph (1).
Quely P el robtems described inp greph (1)

“(3) The skills, knowledge and experience in these urhan ingtintions if applicd in a
systematic and sustained manner, and gugmented as needed by other urban community-based
orgenizations, working -with urban elementary and secondary schouls cen inake a significant
contribution 10 the solution of such problems confronting these schools.

“(4) The application of such skills, knowledge and experience is hindered by the
limited funds available to redirect attention to such ptoblems of urban education.

“ () EL!BLQSE.--I! is the purpose of this part to improve the performance of urben
elementary and secondary schools with a Wigh percentage of under-performing students by promoting
partnerships among these urban schools and school districts, institutions of higher education, and
other public and private groups in order to assist these schools to sddress the barriers they fice in
sccessfully carying out thelr educational mission. Institutions of higher educalion we encouraged
to use the full range of their institutiona, faculty, and student resotrces, to help these urban schools
to improve their students’ performance in guch areas as relantion and graduation rates, &cores on
standardized teste of achievement in mathematics, science and reading, and the rate ar which their
students enroll at institutions of postsecondary education. -

(¢} PRQGRAM AUTHORIZED. (1) The Secretary is authorized to make grants to eligible
institutions on behslf of pannerships to enable them to solve problems feced by elementary and
" pecondary eshools in urban areas which himit their educational effectiveness.

*(2) Grants under this par shall not exceed § years.

&

“3) To ihe extent practicable, the Secretary shell ensure equitable geographic
distribution of grants under this part.

33
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| “PAR TNERSHIP AGREEMENT
“SBEC.532. (s) AQREEMENTY,~To be cligible for a grant under this part, an eligitle
institution ghall enter into & written partnership sgrecment with 8 one ot more local educational
agencies In an urban area that focuses on improving urban schools and eliminating the burriers thesc

schools face In preparing their students for postsecondary education or careers. Such partnerships
may also include businesses, community-based organizations, civic organizations, and other public

or private organizations or agencies.
- () CONTENTS OF AGREEMENT. ~The written agreament shall include.

“(1) & Hst of one or mmore urban schools thst are the focus of the partnership
agresment; )

*(2) 8 list of &ll partnership pardclpanu and thelr official representalive, including the
representative for each of the urben schools, .

*(3) a description of the: re:ponsibi“!ie.s of each partnerchip participant; and
“(4) a st of the resources to be contributed by each purinership pui Geipant,
“APPLICATIONS
“SEC. 533. (a) IN GENERAL ,--An eligible institution desiring to receive a grant under this
pant on behalf of a partnership shall ubmlt an application to the Secretary at such Ume, in yuch foim,
and providing such information & the Sccretary may reasonably require.
*(b) CONTENTS --Each application shall include,-
“(1) the partnership agreement described m section 532,
. *“(2) aneeds assessment documenting, through quantifisble data, the basis for sclecting
eich participating urban school, and including information on student performance and other

educational problems or barners 1o succass that the urban schools fece and that will be targeted by
the program;

“(3) 8 description of the programs and activitles to be developed and carriad out by
the partnership; and . .

“(4) essurances sstisfactory to the Secrctuy that —

“(A) the partnership will embhsh a 3ovarmng board, including one
representative of each participant in the pantnership;

“(B) federal funds will provide no more than 70 percent of the total cost of the

29



project in the frst year, 60 parcent of such costs in the second yesr, and S0 percent of such costs in
the third and any subsequent year,

*(C) no loca! educational agency or institution of higher education participating
in a partnership under this part will reduce its combined fiscal effort per student or its aggregate
expenditure on education from non-Faderal resources; and

“(D) each local educational agency or Institution of higher education
pamapanng ina parmmlup under this part will use funds under this part to supplement, and 1o the
extont practicable, increase the resources that would, in the absence of such funds, bo made svailable
from non-Federal ecurces for the education of students end, in no case, to supplant non-Federal funds
that would otherwiss be available.

“(c) SEECIAL RULE —The non-federal share of grants awarded under this part may be in
cash or in kind fairly evaluated, including services, supplies or equipment.

“USE OF FUNDS

“SEC. §34.(a) I‘H_QENEBAL—( 1) Funds under this part, to the extent practicable, shall be
used to assist elementary and secondery schools in urben arcas that serve & high percentage of
under-performing students to eliminste the bamiers these schools face in helping their students’
echieve their academic potential end prepare for and pursue 8 postsecondary education.

“(2) Ac;ﬁvitics described under pmyapii (1) may include program design and

developmert, training, inproving the use of technology, sharing of resources, and other services and
sctivities designed to assist urban schools meet and wddresa thelr educationsl problems.

“Q) Fuﬁds under this part muy nol be used for programs whose primary purpose is
to meet postsecondary education degree requirements, such as student teaching or practics.

“(b) W—hﬁnmtmm of higher education are encoursged to place
students receiving ﬁmds under Title IV, Part C in grant-supported projects. '

“PEER REVIEW
“SEC. 535. The Secretary shall uge a pecr review process 1o review applications submitied
under this part and make recommendations for funding.. The Secretary ghall ensure, to the extent
practicable, that the panel is googrephlcally balanced and is cunipused of persons with expertisc in
the area of urban educstion and the problems eonfrommg urban achools.
“DEFINITIONS
“Sec. 536, As used in this part--

“(1) The term “urban areg” means & mcfropolitan ‘statistical area having & population
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of not less than 350,000

“(2) The term “eligible Institution” mesns an institution of higher education, or 8

consortium of such institutions any one of which meets ell of the requirements of this paragraph,
which— '

“(i) is located in anurban area;

(i) draws at least $0 percent of its undermduate students from the
urban area in which such institution is located, or from contiguous areas;

“(iii) carries out programs 10 make posisecondary educational
opportunities more accessible to residents of such urban ureas, or contiguous ares;

“(iv) has a range of institutional, faculty, and other resources available
that are relevant to the needs of urbun schivols; and

“(v) has 8 record of scﬁ?ice to the local community, including
partnerships with organizstions the purpase of which is to address the necds and priorities of the
comimunity. :

AUTHORIZATION OF APPROPRIATIONS

“SEC. 537. There are autharizad to he appropriated such sums as may be necessary for each
of fiscal year 1998 through 2002 to carry out this part.
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Urban Community Partoership Program

The existing Urban Community Service Program will be reauthonized as the Urtan Community
Partnership Program. The new program will establish pmnmh:ps between urban institutions of

thigher edueation and urban elementary and sscondary schools to improve the performancs of

- thess schools. The inclusipn of additional partners such a3 businesses, community-based
organizations, ei¢. will be encouraged.

This pa.rtncuhip program recognizes the important role that urban postsecond ary institutions can
play in their community to improve the performance of elementary and sscond ary schools and help
students better prepare for postsecondary educauon and successful careers.

>

Panngrships

. A wrnitten partnership agreement will be included s pant of an application under this

program. This agceement will identify not only the individus! pantners, but the rationale for
choosing the particuler urben schools with which 10 work, as well a5 the educationel issues
the partnership will address.

Astivities supported under this program

UnJike the cuirent Urban Cammunity Service Program, this new partnership program will
foeus exclusively on addressing problems of urban education. Funds will be used to assist
urban elementary and secondary schools having & high percentsge of under-performing

students (o eliminale the barriers thess schools face In achieving their educational mission.

Grantiess will have considerable ﬂcx.ibihty in the activities of the funded parinerships, such
&5 program design and development training, improving the use of technology, sharing
resources, etc.

H

‘ ;Qﬂ.ahndng- gmn ! d"nngn

Pedere! funds wil provide no more than 70 percent of the total costs of the project in the
first year; 60 percent in the sacond year, and 50 percent in subsequent years. Partacrships
may bs funded for up to five years.

“Utban area” means s mctropolitm statistical arca having 3 population uf not less than
350,000. Tobe eligible, institutions must be located in an urban"srea, draw a significant
percentage of thelr students from the area, and demonstxate g clear commitment to the
community. . .

>
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MEMORANDUM )
Hede & Sove ’
TO: TOM FREEDMAN, MARY SMITH pshingapd on Pt
FROM: JULIE MIKUTA {Pos =
-/-\‘b’\fvv
RE: UPWARD BOUND
DATE: AUGUST 18, 1997
SUMMARY

This memo gives background information on Upward Bound, a program that is regarded as
successful in encouraging minority and low-income students to attend college. Upward Bound is
one of the TRIO programs authorized under the Higher Education Act of 1965. The TRIO
programs are described in the second part of this memo.

Upward Bound:

.

Upward Bound helps low-income students prepare for higher education. Students receive
academic instruction as well as counseling, mentoring and other support services throughout
the school year and in an intensive five to eight week residential summer program.

Upward Bound programs are funded under Title I'V of the Higher Education Actof 1965 and
are one of the TRIO Programs.

Average grant award:  $285,967 (The minimum grant award amount is $190,000).
Number of grants (1997): 601

Number of participants: 44740 students.

Average cost per participant: $3,838

Funding for FY 1997: $178,805,194

Upward Bound projects are generally operated by two or four-year colleges.

Students in the Upward Bound program are 4 times more likely to earn an undergraduate
degree than those students from similar backgrounds who did not participate.

Two-thirds of the students involved in Upward Bound programs are from families with low
income (150% of poverty), and where neither parent graduated from college. The remaining
students are either from low income families or are potential first-generation college students.



Currently, there are 681 Upward Bound programs W# throughout the United States serving
over 42,000 students.

A 1997 Department of Education report (based on surveys done in 1992 and 1994) of
Upward Bound freshmen and sophomores found that participants and parents of participants
had higher educational expectations than members of the control group. The Upward Bound
students earned significantly more academic credits, particularly in English, social studies,
science and math. The average participant was exposed to approximately 17% more academic
instruction than the control group.

TRIO PROGRAMS

General Information

TRIO Programs were established in 1965 to aid students from low-income families who
needed “special services” to successfully finish high schoo! and prepare for college.

TRIO Programs are direct grant programs funded in rank order on the basis of competitive
proposals. There is one federal employee for every 28,000 TRIO students served. Despite
substantial increases in the number of TRIO students and programs, fewer federal employees
are working with TRIO today than 20 years ago.

Although 11 million Americans are eligible for TRIO Programs, there is federal funding for
fewer than 5% of eligible youth and adults to be served.

Over 1,900 TRIO Programs currently serve nearly 700,000 low-income Americans between
the ages of 11 and 27. Many programs serve students in grades six through 12.

39% of TRIO students are White; 36 % are African-American, 16 % are Hispanic; 5 % are
Native American and 4 % are Asian-American. 16,000 TRIO students are disabled.

“Over 1,200 colleges, universities, community colleges and agencies now offer TRIO

Programs. TRIO funds are distributed to institutions through competitive grants.

Since 1965 an estimated two million students have graduated from college with the assistance
of TRIO Programs. The Ronald E. McNair Post-Baccalaureate Achievement Program is one

of only a few programs in America that encourages low-income and minority undergraduates

to prepare for doctoral study.

TRIO programs in addition to Upward Bound

Student Support Services:

These programs help people from low-income families to stay in college until they earn their
baccalaureate degree.

Participants receive tutoring, counseling and remedial instruction.

Over 707 colleges and universities nationwide participate,



» Students who participate in this program are more than twice as likely to remain in college
than those students from similar backgrounds who did not participate in the program.

Talent Search

» These programs help young people in grades 6 through 12 better understand options in higher
educational, and available financial assistance.

*  QOver 302,000 Americans are enrolled in 319 Talent Search TRIO programs.

Educational O ity C _ |

» The Centers help workers from low-income families-- often women on welfare and displaced
workers-- to choose a college and find financial aid.

s There are 74 Educational Opportunity Centers in America.

1 ir - ] i
« Faculty mentors and research opportunities encourage people from low-income families and
minority undergraduates to pursue college teaching careers or post-graduate education.
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Thomas L. Freedman
07/30/97 05:10:42 PM

e L ramenen

Record Type: Record

To: Elena Kagan/OPD/EOP

ce:
Subject: Re: civil rights etc. fj

Thank you. We've meet with Bill K. now and here are the steps | would propose on Hopwood/209.

The problem bifurcates between litigation (overturning the decision/taw) and substance, ensuring
actual diversity in higher education. The litigation peice i$ going forward. We set ourselves the
task of figuring out ways to promote diversity in higher education-- no matter the strict legal
requirement.

This issue seems to break down into parts: longer term-- preparing students to be ready for college
and graduate school, and more immediate-- making sure they have agcess to those college/grad
programs.

Thus, our urban/race agenda is very applicable to this problem as part of our long-term solution.
Listimg changes to make sure students get the preparation to be ready to take advantage, and
compete in higher education. We break this down te programs for pre-K, K-8, and high school.
(inner city teachers, head start, pell grants for 6th graders, etc.)

For the access issue we are creating a laundry list of possible reforms {reaching out to talented
minority students, universities partnering with urban high schools, free AP tests, automatic
admission if you are in the top 10% of your H.S. class, etc} we can start looking at.

We'll put together a memo we hope to get to you by Friday, it should include a very preliminary list
of programs along the lines of above and a suggested process: who we invite to our first meeting,
what we are looking for from them and by when.

This seems like a useful way to start the effort.

Regards, Tom
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July 30, 1997

The Honorable William Jefferson Clinton
President

United States of America

The White House

1600 Pennsylvanila Avenue

Washington, D.C. 20500

Dear President Clinton:

When you delivered your %race relations" speech at the University
of cCalifornia (UC) on June 14, 1997, I, like most Americans,
listened with an open mind to your message. You rightfully pointed
to race relations as one of America’s greatest challenges. While
you and I do not agree about how to heal race tensions, I believed
that our goals for our nation and its people were shared ones.

When you announced the appointment of your Presidential Advisory
Panel on Race, although I was deeply concerned about the one-sided
composition of that panel, I essentially reserved public comment
because of your assurance that the panel would "listen to© Americans
from all races" and "promote a dialogue in every community" as well
as "help educate Americans about the facts surrounding the issues
of -race."

Yet, in the weeks following your San Diego speech, you, your
panelists, and members of your administration, have given speeches
and made public remarks which demonstrate that this endeavor is
anything but open-minded and objective.

Let me give you some examples. First, during your San Diego
speech and your recent appearances before the Natiocnal Association
for the Advancement of Colored People (NAACP) and the National
Agssoclation of Black Journalists (NABJ), you made highly critical
remarks about California’s Proposition 209, as well as about the
proponents of that Initiative.

Those of us who voted for Prop. 209 khow why we supported this
measure. For you to tell the nation that the vast majority of
Californians voted for the measure "with a conviction that
discrimination and lsolation are no longer barriers to achlevement"”

1
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is just plain wrong. Your statement to the NABJ - "I don’t know
why thae people who promoted 209 in cCalifornia think it‘’s a good
thing €o have a segregated set of professional schools*- is just
plain i rresponsible.

No one "promoted" 209 more than I, so I believe it 1is fair to
assume that you are characterizing me as a proponent of racial
segregation. This is pot my position nor that of anyone I know who
was inwvolved in the Prop. 209 campaign. We do not bdelieve a
segregated set of professional schools is a *‘good thing":; that is
why we are the ones in this debate who are fighting to unify
Americans by having our government treat everyone as equals
regardless of race--ags thae U.S. Civil Rights Act of 1964 intended.
We acknowledge that discrimination still exists and we call on you

to strengthen the enforcement of those anti-discrimination laws
that are on the books.

No one of goodwill wants our public institutions segregated. Yet,
under your leadership the federal government continues to give
financial support to historically black colleges. Are you not
offended by government supporting the segregation manifested in
these schools? Wouldn’t your leadership be better demonstrated by
encouraging those black students who were admitted to Boalt Hall,
but who chose not to attend, to enroll at Boalt. -

You know as well as I that few public institutions =—- even those
with a prestigious reputation like Boalt =-- can compete with the
financial packages offered by Yale, Harvard, Columbia, Duke and the
other private schools which most of those fourteen black students
admitted to Boalt will be attending. The only way we can come
close to matching such packages is to provide massiwve race-based
scholarships -~ and, this we will not do.

Instead of making inflammatory statements about "resegregation,"
why aran’t you talking about what America needs to do to make black
and Latino students competitively admissible without the need for
"honua'™ points based on race, or without our having to lower or
change the academic standards for students based on race? Wouldn’t
it be more productive to engage the nation in a discussion on
school reform -- including the benefits of magnet schools, charter
schools and school choice?

You went on to say, in speaking to the NABJ, "It would seem to me
that, since these professionals are going to be operxrating in the
most ethnically diverse state in the country, they would want them
to be educated in an environment like they’re going to operate."
Of course, we do. But, we are not prepared t©o abandon our
commitment to the moral principle of equal treatment under the law
in order to achieve that diversity.

I am including in this transmittal a paper written by one of the
most preeminent political science professors at the UC Berkeley
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Graduate School of Public Policy, Martin Trow. Trow'’s paper -

Racial and Ethnic Preferences in Admissions to the Law School of
erke 9

1997 - =should dispel any doubt about the extent of the

discrimination against Asians and whites which has been occurring

at Boalt Hall in the name of “diversity."

If after reading this report you are still inclined to blast
Prop. 209 - which hasn’t even taken effect, due to efforts on the
part of your administration to thwart implementation of the measure
- then I can only assume that you are, indeed, a proponent of
preferences and discrimination.

In your speech to the NAJB, You said that #. . .a lot of people who
even voted for Proposition 209 have been pretty shocked at what
happened, and I don’t believe the people of California wanted that
to occur. I think the rhetoric sounded better than the reality to
a lot of people." -

What "shocks" us, Mr. President, is finding out that the
magnitude of the preferences has been so obscene. What “shocks" us’
is that you and others are so content to allow so many black and
Latino students suffer the illusion that they were academically
competitive when they were not. What *shocks" us is the
predisposition of some, led by you, to maintain this fraud without
honestly confronting the problen. '

What '"'shocks" me is that the President of the United States and
his Education Department believe that race~-neutral criteria (such
as grade point averages and standardized tests) are discriminatory
solely against blacks and Latinos - a position which the Sacramento
Bee characterizes as "an Orwellian misreading of the law." ' I anm
“ghocked" that your administration would foster the notion that
black and Latino high school and cellege graduates should not have
academic criteria applied to them , and that they are incapable of
conmpeting in an open academic competition against Asians and white
applicants?

As the dean of admissions at UCLA law schecol, Michael Rappaport,
sald, "I hope ... the federal government is not suggesting an
academic institution can’t use academic criteria when evaluating
candidates for its academic programs?" And, yet, that is precisely
what you are suggesting, and it is truly "shocking.™"

Yes, I am *"shocked" that an American President would say that he
is looking for "ways to get around" a vote of the electorate (Prop.
209) and a decision of a Circuit Court (Hopwood).

Which brings me to my concern about your race panel. Recent
statements by the panel, including "one of America’s greatest
scholars, Dr. John Hope Franklin," glve an indication that this
panel is not, . in fact, approaching its task with open minds.

3
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For example, Dr. Franklin, upon learning of your scheduled
appearance at the NAACP conference, said, "The white side (emphasis
added) has been in control of everything, so they’re the ones who
need educating on what justice and equality mean." Do you
serlously think comments like this will inspire all Americans =--
including white Americans == to Join in this ‘“great and
unprecedented conversation about race?" I think not.

I am not the only one who is recognizing a bias on the part of
your race panel. Ronald Brownstein of the Los Angeles Times
reported last week that the message coming from the first meeting
of the race panel was that "America is a racist country. Deeply,
broadly racist. Perhaps irredeemably racist.®

Angela Oh, the only Califernian on the panel - and one wvhose
views do not represent the mainstream of her state on this subject
- commented that the panel should not -waste its time documenting

the extent of discrimination because, in Brownstein’s words, "it is-

80 widespread." Oh herself said, "I Aon’t need the data. I don’t
think any of us need the data; we know it’s there." How does that
square with your statement that this panel will help "educate
Americans about the facts surrounding issues of race?" C(Clearly, at
least one member of your advisory board is not interested in facts.

Dr. Franklin. then described American culture as pervasively
racist. "Our whole country, our vhole practices are suffused with
it,"” he said. "...Wherever you go, you are going to see this." I
and the majority of Americans take great issue with this comment,.
Anmerica is not a racist nation. We surely have people-~-of all
colors--who are racists, but our nation is not racist.

These statements confirm that you and your panel seem to be less
concerned with improving race relations than you are with derailing
the national movement to eliminate affirmative action preferences.
This has to be what you meant when you called on the NAACP to help
you "turn this thing around."

On the day that you told the NABJ and the NAACP that you were
trying to get around Prop. 209, the UC Regents approved a plan,
developed by a Task Force which my resolution (SP-1) created, to
improve the academic performance of black and Latino students so
that they won’t need preferences based on thelr skin color and
ethnic background. Why can’t you applaud our efforts to engender
diversity at UC the right way instead of complicating them?

I sent you a letter before your speech in San Diego which
articulated a perspective shared by the supporters of Prop. 209.
It is clear from your comments of late that either you did not read
the letter or that you simply chose to ignore the alternative
perspective presented (a perspective, I might add, that is shared
by a majority of Americans).



One paragraph from that letter bears repeating: "If your legacy
is to be that of a president who provides leadership in improving
race relations among our people, I respectfully submit, MNMr.
President, that it must be as one who smoothed the transition from
race matters ldeclogy to a less race- and color-conscious America,
and eventually to a nation where race and skin color are as
irrelesvant as our blood type in American life and law."

_ Until now, I have been hopeful thit your l1llth-hour entry into the
debate about race in America would advance the 1ssue and move us
forward toward one nation, as you profess. Now, I pray that at the
end of this year-long project that matters will not be worse as a
result of your efforts. To accuse a majority of the people in the
state which represents one-eighth of the nation’s population of
promoting racial segregation is not my idea of improving race
relations. To describe this nation as a racist nation is neither
productive nor true. To the -contrary, ‘it is a sure-fire formula
for hejghtening resentment, bitterness and polarization.

From the beginning, many have said that your panel is not
balanced enough to reflect the different American perspectives on
this issue. If you are truly interested in hawving this panel’s
work taken sariously, I strongly suggest that you expand the panel
to include an egqual number of those with views different from those
presently represented. People like Shelby Steele, Linda Chavez,
William Bennett, Anita Blair of the Independent Women’s Forun,
Sally Pipes of Pacific Research Institute, Ablgail Thernstrom, an
Ed Koch, a former Mayor of New York come to mind. '

Further, i{f you want to advance the dialogue about race
relations, and if you want to know what prompted the people of
California to approve Prop. 209, I invite you to come to Ccalifornia
to an audience of my choosing and make your NAACP/NABJ speech,.and
I will go to one of your choosing and make the case for Prop. 209.
It is no act of courage for any of us to appear before crowds that
are selected for their affection toward our respective positions
and tell them what they want to hear.

Above all, for the good of the nation, I plead with you and your
advisors to discontinue using inflammatory rhetoric suggesting that
the proponents of 209 want to '"resegregate" America. This most
assuredly will divide us into separate camps that will be more
pelarized at the end of this dialogue than Wwe were at the
beginning.
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Racial and Ethnic Preferesxces in Admissions to the Law School of the
University of Califormia, Berkeley (Boalt Hall) in 1996 and 1997

Martin Trow
Graduate School of Public Policy
U.C. Berkeley, 94720

Affirmative Action and Discrimination at Boalt

In all the talk about affirmative action we hear a good deal more
thetoric than facts, There were vexy few facts during the President's speech in
San Diego on June 8, but he, along with many others, have made reference to
Berkeley's Law School (as well as to the Law School at the University of
Texas) as evidence of the bad effects of the abolition there of what is called
"afflrmative action.” What almost no one has talked about are the effects of
the old ethnic and racial preferences in admissions on those excluded as well
as on those admitted. But it might be useful to actually look at the patterns of
racdlal and ethnic preference basecl on information about the applications and
admissions to Boalt Hall in 1996 provided by the School itself, that s, the
patterns in place before the new policies passed by UC's Regents in July 1995
were put into effect there.! What we see in these figures s a pattern of
discrimination based on raclal and ethnic preferences that far exceeds almost
everyone's notions about the natware and effects of affirmative action, which
most of its supporters have imagined to refer to a marginal advantage given
to members of some groups over others of roughly equal abllity and
qualification. What we see in these data are not marginal advantages to
disadvantaged sodal groups, but gross preferences that can only reflect a
pattern of racial and ethnic bias.

Admissions to Boalt has been organized around pladng applicants
into one of four ability Ranges, A. through D, from the highest scores to the
lowest, defined by a combination of the student’s grade point average and
scores on the LSAT.2 In 1996 only 855 students were admitted to Boalt out of
4684 who applied.? But the proportions admitted were very different among
the different ethnic and radal groups and in the different ranges.

1 These data were obtained by Mr. Dan Gubhr, a graduate studeat at Oxford University doing
his dissertation on comparative patterns ©f access to higher education in several advanced
societies. We want to thank the Office Of Admissions at Boalt Hall for making these data
available ta us, _

2 For example, the chart for California residents defines Range A as including stepped
combinations of GPAS fram 4.00 to 3.30 and LSATs from 167 10178, S0 a GPA of 4.00 and L6AT's of
167 ta 171 are included, as are a GPA of 3.80 and a LSAT scare of 178, C

3 In both 1996 and 1997 fewer than 1 ap plicant out of every 5 were admitted by Boalt, (18.2% in
1996 and 19.9% in 1997),
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Let us first look at those students whom we can call "Aslan,” made up
of those who identified themselves as of Chinese, Japanese, Korean,
Vietnamese, East Indian and Pacific Island origins; then at students in four
groups — Blacks, Chicancs, Puerto Ricans and Native Americans - whom we
can refer to as "Affirmative Actlon,” or A.A., groups, who were the objects
and benefidaries of raclal and ethnic preferences befare the Regents' action of
July 1995; and then at the group of applicants who are "Caucasians."d Each.
cell in Table 1 shows the numbers in a specific ethnic and ability Range group
who were admitted to Boalt as a-fraction of the number from that group who
applied, with the ratio of those numbers in percent below.

Table 1
Ratio of Applications to Admissions, UC Berkeley Law School, by
Ethnic or Racial Group and Ranges, 1996 .

Abliity Range

A (high) B C D (Low)
ethnlc admit/app admit/app admit/app admit/app i
group ratio ratio ratio ratio
Asian 36/37 = 59/85= 24/17 = 2/492=

97% 69% 19% 4%
AA, group 2/2= . 15/16= 27/35= 2100/696 =

100% 94% 77% : 14%
White 157/166=  182/295= 101/607= 19/123=

95% 62% 17% 1.5%

4 Five applicant groups reported by Boalt are omitted from these tables and discussion.
Students classified as “Foreign" "Other,” and “Declined ta Answer" wvere clearly treated in
1996 as not eligible for affirmative action preferences - with admission/applications ralios
much like Caucasians and Asians. We also omit the small goups of "Pilipino and “Lating®
applicants, who were admitted at slightly higher rates than Caucasians and Asians, but were
not accarded the same affinmative action preferences as were the four groups that we include in
that category. The key is in the proportions admitted fromRange D applicants: in 1996 only &
out of 111 Latinas and 2 out of 64 Pilipinas who were Range D ap plicants were admitted.
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A glance at this table shows dramatically the workings of affirmative
action as it was exercised at Boalt Hall before the application of the new
Regents' policies, a pattern of very large differences between these groups in
the ratlos of actmissions to applicants within the three of the four abllity
ranges. Only 18 applicants from the AA groups fell into the top two ability
Ranges, and all but 1 of them were accepted. And that Is true for the other
two groups: almost all appHcants from Range A were admitted. But
substantial di fferences In admission rates begin to appear among applicants
from Range B (69% and 62% for Asians and Whites respectively, versus 949,
for AA groups), and are very large in the lower two abllity Ranges Cand D.
Of the 124 Asian applicants in Range C, only 24, or 19%, were admltted; and
of the 607 whites in that range, 101, or 17%, were admitted. But of the 35
members of Affirmative Actlon groups in that Range, 27 or fully 77% were
admitted. And in the lowest abllity Range D, only 2 out of 492 Aslan
applicants were admitted (.4%), as compared with 100 out of 696 (14%)
Affirmative A ctlon applicants. The proportion of Whites admitted from that
ability Range, 19 out of 1223, or 1.5%, was almost as low as among the Astans.

When we look at specific ethnic groups, not shown in this table, the
differences are even more striking. In ability Range C, 10 students of )
Japanese origins applied; an equal number of Blacks applied for admission in
that same Range. All 10 Black applicants in that Range were accepted, not one
of those of Japanese origins. Of the 384 Black applicants in Range D, 62 were
admitted. By contrast, of the 174 applicants of Chinese origins in that same
abiltty Range, not one was admitted to Boalt Hall.

Changing Pattems in 1997

The application of the new Regental rules had a noticeable effect on
these disciminatory patterns of admissions, In 1997, the corresponding
numbers and ratios for these groups look as follows (Ranges A and B are
combined for simplicity) in Table 2: -
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Table2
Ratio of Applications to Admissions, UC Berkeley Law School,
by Ethnic or Racial Group and Ability Ranges, 1997

Abllity Range

A + B(high) C D{low)
ethnic admit/app admit/ app admit/app
group ratio ratio ratlo
Asian 75 /79= 35 /81= - 4/282=

95% 43% 14%
AA. group 15/14= 9 /20= 26 [461=

100%3 45% 5.6%
White 326 /380= 134 /515= 23/978=

86% 26% 2.3%

While in 1997 traces of raclal/ethnic preference are still to be seen in
the admissions pattemns — the distinctly lower proportions of Whites
admitted in Ranges A through C than of the other two groups, and the higher
proportions of A.A, groups admitted in Range D —still the contrast with the
patterns of 1996 is clear: the inequities in adm{ssions raHos among the several
groups are greatly reduced. The impact of the Regents’ policles abolishing
race and ethnic preferences {s visible in the figures, and take on added
significance when we see what inequities they were addressing in Table 1.

On the decline in minority admissions between 1996 and 1997

Varfous observers of the changes in the pattern of admissions to Boalt
Hall between 1996 and 1997, including the President of the United States,
have noted that when the new rules were put into effect in UC, Black and
Chicano enrollments in Boalt fell dramatically. And that 15 in fact the case.
We might ask how that decline came about, and in what portion of the
applicant pool it was most pronounced?

Between 1996 and 1997 the applications to Boalt by Blacks fell from 401
to 254, a drop of over a third (37%). The number of Blacks admitted to Boalt
in those years fell from 77 to 18, an even bigger decline of over three-quarters

3 This anomaly exists in the original data; we have just treated the ratio as 100%

4
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(77%). Slmilarly the number of Chicano applicants to Boalt fell from 283 to
195, a drop of nearly a third (31%), and of admits from 53 to 27, a drop of
nearly half (49%).

Where did these dedlines come from - among the ablest or least highly
qualifled applicants?

First, let us look at the changes in applications and admissions of
Blacks in the three higher ability Ranges between 1996 and 1997. In 1996 15
Black students in those Ranges applied, and 15 were admitted. In 1997 11
applied and 7 were admitted. So there were only 4 fewer Black applicants
between those years, and 8 fewer admits {n those higher Ranges. However, in
Range D, where almost no Aslan or Whites are admitted (see Tables 1 and 2),
the sharpest declines in both Black and Chicano applications and admissions
occurred. Between 1996 and 1997 there was a decline in Range D Black
applications from 384 to 239, and of admissions from that Range of from 62 to
11. Thus, of the total decline of 59 in the number of Blacks admitted to Boalt
between 1996 and 1997, 51, or 86% were from the ability Range D, where few
non-AA students were admitted in elther year. One can at least raise the
question of whether so many of those students should have been admitted on
affirmative action preferences in 1996.

Among Chicanos In Range D, the decline in applications between 1996
and 1997 was from 250 to 175, a drop of nearly a third (31%), and of admits
from 53 to 27, a fall of nearly haif. But again, the decline came largely though
not entirely from Range D candidates, Of the whole decline of 26 Chicano
admits between those years, 12 were in Ranges A through G, and 14 in Range
D. So a little over half (54%) of the decline in Chicanoc admits came from
applicants in Range D,

If we were to add in the smaller A A categories, Native Americans and
Puerto Ricans, the figures do not change onuch. In 1996 18 applicants from
these two group were admitted as compared with only 4 in 1997. Of the
difference of 14 applicants, 5 came from the higher three Ranges, and 9 from
Range D, nearly two-thirds (64%) of the total decline in admits from those
groups between those years.

If we combine these AA groups, as we did in the Tables 1 and 2, we see
that there was a decline of 99 persons from these four AA groups admitted to
Boalt between 1996 and 1997, Of these, 74 represented a decline in admissions
of appiicants from ability Range D, or almost exactly three-quarters (74.7%).
These were applicants who probably would not have been admdtted in 1996 if
they had been Caucasian or Aslan, or had “"Declined to Answer” the question
about their ethnicity, or in fact in any other than the four AA categories.
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Conclusion

A fter all the talk about diversity and excellence, we see in the 1996
figures the true face of "affirmative action,” a pattern of gross radal and
ethnic Aiscrimination that reminds us of past patterns of academic
discrimination against Blacks and Aslans, Jews and Irish, and others. No
rhetorle can justify these patterns; and the Regents were right to abolish those
practices, as also were the California voters who passed Proposition 209 in
November 1996. Much of the justification for raclal and ethrdc preferences
has pointed to its supposed advantages for the preferenced groups —
"advantages” which may Include the stigmatizing of all the members of those
groups, including those who gain admissions to universities on their own
merits. But almost nothing is said about the costs to the non-preferenced
groups, many of whom also suffered discrimination in the past and who now
suffer the new forms of discrimination that "affirmative action” has
institutionalized. '
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~  Racial cynicism

Clinton probe of UC: admissions ignores the _law

.Department of Education, apparently
believes that federal civil rightslaw
requires the University of California to do
what the U.S. Supreme Court and the law
" barely permit: Grant racial preferences in
ydmissions. Alarmed that black and Hispanic
ghifollment at University of California law
séhoo]s is falling in the wake of the universi-
ty’s decision to end racial preferences in
admission, her department’s Office of Civil .

J udith Wlnston. general counsel of the U.S:

Rights is now investigating UC on the t.heory |

that using academic standards in
48missions is & form of racxal dis-
crimination.

That is an Orwellian mxsreadmg of
the law unally important, the
mvestxgahon is an.abuse of fede: al

' power, designed to pumsh
Cahforma and its citizens for

------

'Brbad it may have been asa
riatter of policy, is plainly
within the scope of the
Constitution.

n comments to the Los
Angeles Times, Winston said
that, in dropping racial prefer-.
ences and relying on individual

ades and test scores, California may -
have broken the law. She implied that if UC’s
%se of academic standards in admissions
Watked to exclude minorities, the burden .
wihld fall to the umverslty to prove “those are
hhe best measures” for selecting students and

“naoother nond:scnmmabory alternatwes are
ava:lable '

hat next? Will the Clinton administra-

tion also decide to investigate Cal and
UGLA because their use of such criteria as
scoring averages and rebounding prowess,
which have worked to exclude whites, Asians
a.n.d I-hspamcs from their basketbull tearns,

pwas

AIRE

Magulra + Special

10 The 8

are also racial discrimination?
In cases involving employment, the Supreme

. Court has indeed held that employment stan- ’

dards that have a disparate impact on minori-' " -

. ties and women must be justified. That has- -

properly allowed job-seekers to challenge job
requirements, such as minimum hexght ‘
requirements for firefighters, that aren't rele-
vant to the Job and were used to exclude :
women. ' '
Buit in the 1978 Bakke case, which upheld
affirmative action at UC, the us. Supreme’ .

~ Court gave broad deference to universities in .

setting admission policies, even per--

" . mitting the use of race as.a -

“plus” factor. The theory. .

. behind the Clinton -

administration investi- .. -
gation turns Bakke on* -
"its head: Universities . .

get no deference in admis-

~ Y& sions, an always subjective
process, and racial] criteria
are mandatory. And peace -

_iswar and love i is hate

t would be wrong for UC

to rely entirely on mecha-

" nistic measures such as grades and.. .
test scores in admissions. Grades :»
. mean different things at different -
schools and tests cannot measure per- -
sonal qualities such as initiative, empathy,. - ',
leadership and creativity. And in fact, the UC R
law schools correctly used other criteria, - .
including giving preferences to students from Lo

fi;'lf\-

. _disadvantaged backgrounds in plckmg thexr =

next class. ‘

But the, Chnt.on administration i 1gnores that’
fact as blithely as it ignores the law. With its . "~
‘investigation, it courts minority votersby .~
holding out the false hope of restoring affirma--
tive action at UC. How does that kind'of cyni- -
cal politics lead to the racial healing the presi- *
dent,says he sceks?
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rthur Colemnan has been pamed 2 for Civil Rights. a newly creared position, ,/ fer «civil rights for thres-and-s-half
depury assisiant secratafy in the

Educstion Deparment’s Office

Coleman has served g5 the senior

polley advisor to the assislanl $ecreta
t

vears.l
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TO RAISE MINORITY ADMISSIONS, TASK FORCE
LOOKS TO TEACHERS

1ask force's $60 million plan to
Aincrease minorty earollmen at
the” Universitv of California
{UC) wouyld make training and teinlning

teachers in_disadvantage 2

prioricy.
ror the university system's outreach
program  to  impreve  academic

achjcvemnent 2t 50 poor.performing high
schools, the task force says in o recent
report,  spending "must  focus
particularly'”ox improving the 1gaching
of subjects required for UC admission.

While the task force acknowledped
that faclors such as poverty and parents'
educatien level contribute 1w poor
achicrement. its report said teaching in
the bottom fifih of “cducationally
disad~antaged” schools can be improvad.

Among students who take the SAT.
the average score in the bottom fifth of
schools is 715, compared 10 1007 in the
wop fifth. '

The tesk forcs estimatss the total cost
of professional development at 3185
millien annually, or abeut $370,000 at
rach of 430 schools == the disadvaniaged
high _schools, plys 400 “feeder”
elementary and middle schaols.

The governor's office and the swte
Jegislature commitied aboyt 34 million
annually for the university sysiem's

ouyeach programs before the task force
made i15 recommendations, The task
force says the rest must be rmised through
2 massive campalign by parents. schools
and industry.

The UC board of regents is to voue
next week op the propesal. which is a
response to the university eliminating
affirmative action in updergraduate
admissions beginning this fal) (ED. Juiy
24, 1995). .

The__35-member _task forse  has
outlined an__ambltious program of
"school-centered partnerships’’ between
UC campuses and the disadwvantaged
secohdary schools, Where 20 parcent of
the ftodens are minorties (ED- May 22).

Tumover Terrible and the group's
spending guidelines unveiled lpst week
emphasize the nezed for bemer~trainad
teachers in college preparatory subjects.

The repon said the need fior new
teachers in disadvanisged schiools is
“especially pewts” because  of high
yrmover raes.

"Teachers in these schools ase much
more likely w0 bce young nnd
inexperienced and much mote frequently
teach outside their ares ¢f raining,” the
report said. “Mathematics and  science
teachers ae in especially short supply for

El_ijadvanmgcd schools,”

The task_fores uwrges intensive

foup-week summet training for wachers,
as well as schooi-based inservice
training.
“Expanding__teacher training an
retention_programs would double the
nufibet of K-12 strudents who participate
in ouyueach, the repont says, by making
better use of the university system's
resources and passing along that
information to students.

The plan also calls for $7,9 millien
annually in informational outreach 1w
families, and $7.55 million per year for
technology.

Coliformia vorers last foll spproved
Proposition 209, which oytlawed racial
pteferences in swate hiting and sae
university admissions (ED. Nov. 7,
1996).

A three-judge federal appeals coun
panel upheld the ban becduse it reats all
races  peutrally, but supporiers of
sffirmative actioh have appesled that
ruling to the fuil U.S. Ninth Circuit Count
of Appeals (ED. April 9).

Ta view the University of Callfomia
oureach task force’s dratt report, visit the

group's Web site at
hup/hwvww ucop.edu/acedaff/ot/cover]
.ntml — Dave Boyer B
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Beyond the numbers: UC admissions to consider human

qualities, too

Folloswring the University of

California regents' decision to abolish
race- and gender-based affirmative action
programi. UC’s nine campuses are
actively sewrching for ower ways to
compést sudent badics that refleet the
state’s growing diversizy. The task s Eey
not only for the unjversity system but for
the entire state, whose cconomic snd
social well being will depend on UC's
ability o kecp 1ts doors open to a broad
swath of cepable students from all
comens of the sTaic and all backgrounds.

Sensibly, the nine campuyses
will cach expenment with different

admissiens effort o

achieve that_diversity. [n considering

swdents for  admission, each  will
examitbe a  varety of personal

circimsiances and accomplishments in
ﬂdi@a_gmmMo_r:;_- its 2
refreshing deparrure from the prior
myopi¢ fosus on numbers and, in some
instanees, skin color.

VUC Davis, for example, will
offer 60 percent of the 3,700 places in ils
1998 freshmnan class 1o applicanty with
the highest grades and test scores. But in
filling the remaining 40 percent of the
class, the admissions office will give

weight to other [lacters, including 1
extracurriculor |eadership cxperience:
snendance a1 & high school that is
economically disadvantaged and has s
historically low level of UC anendance;
residence in the three countics —
enln, Solapo and Yolo - closest
the yniversity: milliary service; and
arked academic improvememt in the
1th grade. e
Though this gives UC Davis
some flexibility, the new policy cnfls for
considsPEioR only of studentsswho meet
UC minimum ehgibility requirements: &
combined 1,000 on the SAT and a high
school grade-point average of 2.82 in
designated collcge-preparsioly coursss.

UCLA will give an advantage
to applicants from disadvanwzed urban
and rursl neighborheods, UC Irvine will
Ioam%tm_r‘s_\#hole profile: not
just grades and 1est scores, which the
camuses in the past have relicd upon so
heavily, but also personal essays and
exgacyrricular activitjes. UC San Diege
will look at “special circumsiances and
personal_ chalienges,”  which  could

include whether an applicant is trying (o
become the first in his or her family o

anend college,
These new cfforts promise to
mzke the admission s process much more

comphicated swhere The special
considerations subjcctive,
In a public universj le anced
with taxpayer do it could lend itself
1o conpversy. But human factors can

el as much or mere as numbers about a
studenr’s poiential, and UC is right to
weigh them. .
There may need to be tuning.
UC Davis may find that its special
consideration of sTudents from the three
surrounding counties draws too small a
circle. UCLA will probably discover that
finding qualified candidates from the
poorest high schools will require
assisting Glose Schools in preparing
srudents for the UC workload — 3 task
the unlversity system has already
identified 85 key to the success of
mainsining a diverse. student body
without re¢e preferences in sdmissions.
And with the fomure of the

" propesed Merced ¢ampus uncentain, the

rest of the system must ensurc that
students from the Central Valley and the
sute's faf eaches are giveh a fair shot. B

@oos
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After affirmative action, what happens?

UNC Greensboro professor Linda Wightman has the data on diversity in decline

By FOON RHEE
Staff Writer

t made national headiines when the top
I publiclaw schools in California and Texas

said they would enroll virtually no new
black students this fall be-
cause of new bans on affir-
mative action.

It didn't surprise
UNC Greensboro’s Linda
Wightman.

In fact, she predicted itina
study getting lots of national
attention in the race prefer-

And she says the same Wightman
thing would happen in the Carolinas and
other states if racial preferences ended in
admissions. “Absolutely,” Wightman says.
“The student body would look dramaticaily
different than it does now.”

The bottom line: While black law school
students graduate and pass the bar exam,
many just don’t have the highest test scores
and grades to get in if race is entirely
removed as an admissions factor.

is of the Conge.

R

That decline in diversity would be a great
loss, she says —to black students who would
lose -opportunities, to white students who
would lose different views in class, to the
legal profession and to the country.

“We are increasingly a multicultural soci-

ety,” Wightman says. “Any steps we take"

that make higher education institutions
mostly white is a result under which every-
one loses.” - -

Wi is looking for a “surrogate” for
race in admissions — another factor that
could be used to create a diverse student
body.

To her dismay, she hasn't found one. In

her study, she looked at giving added weight -

to:

dn:s::(t;looi%;onﬂc background. Many pun-
and policy analysts argue that nearly the

same number of black students and gther

minorities would be admitted if schools gave

preference to those who overcome poverty

‘and other hurdles,

“It does not,” at least for law school
applicants, Wightman says.
- She found that black students with higher

; “Ball— b

grades and test scores come from the upper-
middle class as well. She also found that
there are poor white students who would
also get a leg up.

And she found that giving enough weight
to socioeconomic status to create a diverse
student body would mean admitting students
who are less well-prepared, widening the
academic gap between white and black
students

w Undergraduate major. Another theory is
that black students are concentrated in
certain majors, such as education. So they
would get admitted more often if schools
gave more credit for those majors.

But Wightman found that black students

and other minorities applying to law school

are scattered throughout lots of majors.

“That didn’t work either,” she says.

® Selectivity of the undergraduate school.
Another idea: Give more weight to the
selectivity of the applicant’s college.

But she found that black applicants are
scattered through all kinds of schools.

Please see LAW SCHOOL / page 4C
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Here's what happened to
the number of black
students after affirmative
action policies ended at two
top public law schools, and
comparable figures for the
Carolinas.

University of Qalifornia,

1997 §

USC, Columbia
1996 §
1997 §
Note: Figures are for students who

enrolled in 1996 and those
expected to enroll this fall.

SOURCES: The universities

Staff graphic
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After affirmative action, what happens? |
Professor’s prediction is playing out '

LAW SCHOOL
Continued from page 1C

““None of these factors showed
promise for helping to identify an
ethnicaily diverse group of quali-
fied students,” her study says.

She says it's “very difficult”
and subjective to find factors
othier than pure numbers — test
scores and grade point averages
— to use for admission decisions.

Wightman, 52, brought a
wealth of experience from her job
as vice president at the Law
School Admissions Council,
which administers the Law
School Admissions Test. She
joined UNCG in January as an
associate professor of education
research methodology, doing her
studies and teaching graduate
students in education and other
fields.

The last few weeks, she and
her study have won mention in
national magazines such as
Newsweek, Time and U.S. News
and World Report. She's ap-
peared on cable TV's CNBC and
MSNBC, and on National Public
Radio.

Her study, “The Threat to Di-
versity in Legal Education: An
Empirical Analysis of the Conse-
quences of Abandoning Raceasa

L

Factor in Law School Admission
Decisions,” appeared in the New
York University Law Review in
April.

Looking at all law school appli-
cants nationwide in 1990-91, it
found that if test scores and
grades alone decides who gets in,
law schools would look like the
largely white ones of 30 years
ago. Only 10 percent of black
applicants .admitted under affir-
mative action would get in, she
estimates.

Reality is proving even more
dramatic than her prediction.

Two weeks ago, the University
of California at Berkeley an-
nounced that it expects only one
black student in this fall’s new
law school class of 270. That's

down from 20 black students in -

last year’s entering class.

The University of Texas at Aus-
tin said it expects three black
students among 500 first-year
students this fall — down from 31
in the class that started last year.

They are the top public law
schools that provide many legal,
business and political leaders in
the nation's two biggest states.

Now, they're the pioneers in
the reversal of two decades of
affirmative action.

The University of California’s

S

governing board voted in 1995 to
eliminate race and gender as fac-
tors in admissions, a policy that
takes effect with graduate stu-
dents starting this fall and with
undergraduates next year.,

The U.S. Supreme Court last
ear upheld a ruling barring pub-
ic colleges and universities in A

Texas, Louisiana and Mississippi L
from considering race in admis- !
sions. i

So far, the Caiolinas and other
states haven’t followed suit,
though some politicians are push-
ing for race-neutral policies.
Meanwhile, the number of black
law school students isn't declin-
ing nearly as drastically.

Of 268 students accepted and
considering attending UNC Cha-
pel Hill’s law school in the fall, 30
are black, compared to 38 in the
class that started last fali. USC's
law school in Columbia expects
15 black students to enroll in the
fall, compared to 21 last year.

Wightman plans to continue
her research into diversity in the
legal profession. She’s now
looking at national bar exam re-
sults.

And she hopes to continue
bringing hard data to the raging,
affirmative action debate.

“It's very much my role now,"”
she says.
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. THE THREAT TO DIVERSITY e
IN LEGAL EDUCATION: AN EMPIRICAL
ANALYSIS OF THE CONSEQUENCES
OF ABANDONING RACE AS A FACTOR
IN LAW SCHOOL ADMISSION DECISIONS

LINDA F. WIGHTMAN*

The use of aﬁirmauve action pohcr,es in school’ admrssrons has been a
continuing source of controversy. In the wake of Hopwood, it is un-
clear r.f their continued use will even be, possible. In an effort to in-
form “the. debate, Professor Wrghtman has engaged in .a
comprehenswe -empirical analysis to examine the impact .of aban- ;
donmg constderauons of race and ethnicity in the law school admis-
L sion process Usmg data obtained. from students who applied to.law
© - $chools in 1990-1991 and fromi. Fall 1991 first-year law students, she
- ‘exaniined the. lzkely effects of an admission policy that relied .exclu- -
sively on LSAT scores and’ undergraduate grade-poznt averages -

- Countering arguments that afﬁrmaave action policies merely ‘réallo-

" cate minority students among schools, Professor. Wrghtman s study
indicates that such a “numbers only” policy would result in_a sharp
increase in the number of minority applicants who would be denied

“access to a legal education, hot just at the schools to which they ap- = .
plied, but to any of the law schools included in the study. .In striking
contrast to the decline in admtsszon rates, Professor thhtman found

* Associaté Professor Department of Educanonal Research Methodology, University

- of North Carolina at Greensboro.. Ed.D., 1982, Rutgers University. At the time this re-
search was conducted, Professor W:ghtman was Vice President for Testmg, Operatlons

and Research, Law School Admission Council, Inc. The opinions expressed in this Article.
are those of the author and do not necessarily reflect those of the University of North
Carolina or of Law School Admission Council, Inc. The review and critical comments

provided by Lloyd Bond George Dawson Charles Daye, and Leigh Taylor are gratefully
acknowledged.




2 NEW\YORK UNIVERSH'Y LAW REVIEW " [Vol 721

* no stgmﬁcanz d:ﬁ'ermccs in the graduation rates ami bar passage - -

. rates berween those minority studenis who would have been accepted
to law schools and those who would not. Thus a “numbers only”
‘policy would deny a legal education 1o many minority applicants who
were fully capable of the rigors of legal éducation and of entering the .

- legal profession. Professor Wightinan also examined whether drty of |

- several faciors, such as socioeconomic status, could serve as an effec-
tive proxy for race and ethnicity in order to achieve a diverse student

~ body. Noné of the factors she studied indicated satisfactory. resulis.
In shon, Professor Wightman’s study shows-that affirmative action
policies are likely a necessary prerequisite to maintaining a diverse
yet capable law school stdent body.

INTRODUCI']ON - ' ’ -

Quesuons about what role, 11‘ any, race should play ina vanety of

' decisions ranging from awarding government contracts to offering ad-
" mission to undergraduate, graduate, or professmnal school programs -
- have attracted considerable public attention and debate in recent

years.! This study focuses on empirical data related to only one -of

- those questions—the role of race as a factor in the law school admis-
sion process. In order to bring forward current data and statistical and
- psychometnc models that can inform the discussion, this study exam- -
ines, first, statistical evidence that law school admission practices pro-

vide preference-to applicants of color and, sécond; the potentlal effect

-on the ethnic makeup of legal education today if those pracucet are
abandoned. The results reported here sometimes support—and other

. times refute—assertionis- about the, applicant pool, the Law School

Admission Test (LSAT), and the admission process that frequently

.are’ incorporated into the competing legal and social arguments put

forth during discussion of ‘affirmative action issues. ,
. The debate over the role of affirmative action in the law ‘school
admission process is closely linked to the difference in opinions about

. the role of the two most commonly used quantitative predtctors of
future academic pcrformance—undcrgraduate grade-poinf averages
' (UGPAs) and scores on the LSAT, a standardized mult1ple-ch01ce test

~

* I See, e.g., Stephen L, Carter, Reflections of an Affirmative Action Baby (1991) (dis- -

cussing case for and agains; affirmative action’ from author's perspective as black profes-
sional in era of affirmative action); Cornel West, Race Matters 63-67 (1993) (supporting

- affirmative_action. as ‘necessary to.redistributive measures.in America); Stephanie M.-.

Wildnian, The Dream of Diversity and the Cycle of Exclusion, in Privilege Revealed: How
Invisible Préference Undermines America 103, 103-37 (1996) (dtscusmg obstacles to ob-
- tainment of noudxsaunmauon in area of law. school mculty hiring),
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of acqutred reading and reasomng sktlls.2 The dlsagreement is fueled,
in part, by a perceived tension between two approaches to admissions.
~ On the one hand, thére is support for achieving diversity-in student

enrollment: through consideration of the race of apphcants as one of
the numerous factors evaluated. On the other, there is support for -

" limiting consideration strictly to competitive indicia of an applicant’s
. individual academic achievement by relying heavﬂy on quantifiable

factors such as LSAT score and UGPA.?
In the world of high stakes, competitive law school admissions,

' the LSAT score and UGPA provide readily available, quantifiable,

and apparetitly objective aids to admission decisionmaking. Partly at

~issue in the debate is the proper role of grades and test scores in the

admission process.* Should their role be limited to prov1d1ng evidence
that- the applicant is likely able to meet the academic rigors of the

. legal education program to which she is applying? Or should compar-
 atively higher test scores and grades alone warrant being preferred in

all cases for-a seat in a particular law school over all applicants with
lower test scores or grades'? Data are available to inform this debate,
and this study analyzes and summarizes some of those data.

Part I examines data from law school applicants and matriculated
law 'school students’ to empirically evaluate several assertions about

. affirmative action pracuccs and outcomes in legal education. First,

- the analyses presented in this study address the question of whether
. aggressive affirmative action admission practices.are still necessary in
.Iegal education. Results from data analyses are presented to demon-

strate both the ‘extent to which affimative action appeafs to play
role in law school admission decision$ and the overall consequences,
in terms of ethni¢c makeup of law school classes, of abandoning consid-

.eration-of race in admission dccxsxonmakmg In Part II, the appropri-

- até role for numerical indicators is scrutinized: Data about the
- validity of using the quantitative measures for law school admission in

general, and for minority applicants in particular, are presented and

: dlscussed In addition, data about law school graduation and bar pas;
' sage for law students who tmght not have gamed admission absent -

-

2 See.c.g..]amch Wilson, Sins of Admission, The New.Republic, July 8, 1996, at 12-

. 16 {discussing affirmative action in undergraduate and graduate admissions). See generally

Pau! M. Sniderman et al., The New Racism, 35 Am. J. Pol. Sci. 423 (1951) (discussing
tension between aﬂinnanve acuon and neganve images "of blacks as lazy and

irresponsible).
.3 See Leigh H. 'I‘aylor, A Faulty ‘and Narrow Understanding of Merit and Qualification

in. University Admissions, Chron. Higher Educ., Sept. 15, 1995, at B¥ (criticizing overre-

, liance on standardized test scores and grades in law school admission Process and empha-

sizing importance of nounumzncal factors)
. - 4.See id .



o

4 - ' NEW YORK UNIVERSITY LAW REVIEW . [Vol.721

some considération of race-in the admission’ process are compared
with similar data.for-students who would have been admitted strictly

on numerical indicators. The first part of the discussion addresses.the -

" question of appropriate use from the perspective 6f whether the
LSAT score and UGPA are valid for the purpose for which they are
intended. The second part focusses on the ability of those who would

_ be systematically excluded from legal education by these two factors
to complete law school successfully and gain entry to the profession.
Part 11 of this study then examines several nonnumerical factors to
evaluate whether they might be useful alternatives to considerations
of race in'order to achieve an ethnically diverse law school class.

. I :
THE ROLE OF AFFIRMATIVE ACTION IN LAw ScHooL
' ADMIsSION DECISIONS
_ o A Methodologies.
1. The Samples - -
* Two samples were used in this study, The first includes applicants
to 173 law schools approved -by the American Bar Association
(ABA).® This study examined application and decision ‘data for
90,335 applicants from the 1990-1991 application year, each of whom
completed LSDAS,¢ had reports sent to one or-more law schools, and
- had at least one.admission decision reported by a law school.” These,
90,335 applicants generated 416,005 applications to multiple schools.
More than half of these applicants (57%) received an offer of admis-

sion to at least one law school. | _
The second sample includes Fall 1991 first-year students, from

163 ABA-dpproved Jaw schools located in the United States, who .

. % Although the ABA approves law schools located in Puerto Rico, those schools were
excluded from this study. ' ‘ . .
. © The Law.School Data Assembly Service (LSDAS) is offered by the Law School Ad-.
. mission Council (LSAC) to organize and summarize the biographic and academic informa-
tion.of law school applicants. Almost all LSAC-member law schools in the United States
réquire applicants to subscribe to this service. Through LSDAS, law schoals are provided
wu.h a report containing standardized summaries of academic work, copies of college tran-
scripts, LSAT scores, and writing samples. - s
~ 7 More than 99,000 applicants ase reported for the 1990-1991 application year in Law
School Admission Council, National Statistical Report, 1986-87 through 1990-91, at 18
(1992)_. The smaller number of applicants included in this study results primarily from the
exclusion of applicants for whom LSAT score, UGPA, or both were missing.” There were
approximately 6600 applicants with missing data. In eddition, applicants who applied only
to law schools located in Puerto Rico were also excluded. A final source of the discrepancy
is some incomplete reporting of decision data by individual law schools. With sregard to the
last source, the amount of missing data is too small lo affect the aggregate statistical find-
ings baszd on data from so large a sample. o - :

¢
-
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'_agre.'ed to paft'icip.ate_ixi the ,LSAC- Bar Passage Study® The over-
. - whelming majority of students who entered law school in Fall 1991 are
" found: in the 1990-1991 applicant pool.? Thus, the second sample. is

essentially a subset of the first sample: Indeed, the 1990-1991 appli-

:cants were selected for analyses in this study primarily because the

LSAC Bar Passage Study provides extensive data about the Fall 1991

: entering class, including socioeconomic status (SES) data, law school

graduation data, and bar examination data.!® These students repre-
sent approximately 70%. of the Fall 1991 first-year students at ABA-
approqu law schools in the United States (excluding Puerto Rico and

Hawaii), and by every indication are an unbiased representative sam-
ple of that entering class.!! - : ‘

- In order.to_test the several assertions about affirmative action

*2. Developing & Model - e

*. 8 The LSAC Bar Passage Study is a national longitudins] study on legal education and
entry into the profession that is being sponsored by the Law School Admissicn. Council.
The study has followed a sample from the class that entered law school in the fall of 1991
through graduation and entry to the bar. Entering credentials; extensive background data
gathered at the time they entered law school (including informatior about their goals, aspi-
rations, self-concepts, and perceptions, as well as their extracurricular activities, personal
responsibilities, and employment aspirations); law school performance data; and bar exam-
ination data are-available for the sample, which includes approximately 70% of the Fall
1991 entering class. The students from the sample remain in the active bar passage study
file for three years after graduation (six bar examination administrations) or until they pass
a bar ‘exam, whichever comes first. See generally Linda'F. Wightman, Law Sch. Admission
Council, LSAC Bar Passage Study: Study Design (Mar. 1991) (providing basic description
of original design; note, however, that study has changed considerably from this design).

- “The study is ongoing and wil] produce a series of reports. For the. first two reports pub-
" lished using this data, see infra notes 11, 51, v :

" % A'small and nonsignificant number of first-year students did not go through the
LSDAS process for some reason or went through it at an earlier time and deferred their

- date of entry until Fall'1991. )

10 Participants in the LSAC Bar Passage Study agreed-to the release of their law school
performance data and their bar examination performance data for research purposes« #
11 See Linda F. Wightman, Legal Education at the Close of the Twenticth Century:
Descriptions and Analyses of Students, Financing, and Professional Expectations and Atti-

.practices and outcomes, a model was built of an admission process _
. that relies exclusively on LSAT scores and/or UGPAs.'? Two, different

tudes 18 .12 (Law Sch. Admission Council Research Report Series 1995) (noting that datd *

in this report can be generalized to entire Fall 1991 entering class, due to large participa-
tion rate among law. schools and wide. distribution among clusters). .
12 The statistical models used in this study do not suggest that law schools rely exclu-

" sively and solely on LSAT scores and UGPAs {or a combination of these measures) in

admitting either white students or students of color. In fact, as will be discussed later, the
results demonstrate that in' the admission of law students, law schools do consider factors
that are not numeric and that, therefore; cannot be accounted for by the models developed

- for this study, -The pugpose of the models is to evaluate differences in admission practices

between and among spplicants from selected ethnic groups, as well as to estimate the im-
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: mcthodoldgical approaches were utilized to build the model. One

method, the Logistic Regression Model, mimicked the relationship -

- between the two predictor variables and the actual admission decision
uniquely for each school by using each school's applicant and -admis-

sion' decision data. Thus, 173 regression models were developed, one

for each of the 173 schools included in the study. The second method,

called the Law School Grid Model, collapsed. applicant and decision *

data acioss all sghools to obtdin a more conservative estimate of the
-impact of an admission process that does not take race into considera-
tion. This second method was also used to test the claim that eliminat-

. ing affirmative -action admission practices would not reduce the
- number of law students of color overall, but rather would reallocate

them to less selective law schools.13

& The Logistié Regression Model. For the first method, logis-
tic regression models were employed. ‘The logistic procedure used in

this study fits linear logistic regression’ models for binary data by the

method of maximum likelihood for the purposes of (1) investigating
1h§ relationship between the admission decision (translated to a bi-
nary response of admitted or not admitted)!4 and the LSAT score ‘and

'UGPA (the explanatory variables) and (2) determining whether the .
same admission model could be used to-predict admission decisions .

for applicants of color as accurately as it predicts for white applicants.
In-order to test for comparable prediction accuracy among applicants
of color, the logisti¢ regression models predicting admission decisions
. (admitted/not admitted) from LSAT score alone fmodel 1), UGPA
alone (model 2), and LSAT score and UGPA in combination (LSAT/

UGPA-combined) (model 3) weré developed separately for each law |,

.school using only application and admission data for white applicants
to that school1s - _

pact of discontinuing consideration of the race of applicants on admission decision out-

comes. And, as will be shown, such factors do account for a ignificant amount of the -

varli:no'c in the admission decisions,

Probks;“ 13'7!8’; “_’r IStu'nmcm Preferential Admissions: An Unreal Solution to a Real
dards 4 not ine ol. L. Rev. 377, 384-86 (concluding that preferential admission stan-
shifting minorit ;‘-:19: total number of minority law students, but rather have eitect of

schools whose Y students from law schools whose normal standards they meet to law
¢ normal standards they do not meet). . : '

14'Fo e )
T & More complete discussion of binary-response model methodology, see gener-

ally D.R.-Cox’ . X
" A orooap Suel, Analyss of Binary Daa (O ed. 1989). .
respanse mode| iiﬂjog-admmiqn model was produced for each law school using a binary-
" to take on only U?,EB t;c regression procedure. That is, the response variable was allowed
Ivzed in this study, 3 o O Ossible values—admitted or not admitted. For the data ana-
: Y. ¥ = 1if the applicant is admitted and ¥ = 2 if the applicant is ‘not

-admitted. The linegr lozisuc mode] bas the form:

i
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Béfoi-e results from these analyses were used to address the ques-
. “tions poséd, the fit of each of the three models was evaluated to deter-
'mirie’ the- adequacy of a model based on these variables to predict
admission decisions. - A likelihood-ratio chi-square test statistic was

" ‘used to test the joint significance of the predictor variables used in

each model separately for each school. Additionally, the overall cor-
. relations between the predicted admission decisions based on each lo-
gxstxc regression model and the actual decision were calculated.!®
© " After it was established that the'models fit the observed data rea-
"~jonably well,17 the next step was to determiné whether applicants with
- the-same LSAT score and UGPA who were members of a different
ethnic group had thi same probability of admission as did the-white
applicants upon whom the model was built. This was accomphshed by
" identifying an ethnic group of applicants (e.g., all black applicants) for
-evaluation. The likelihood that each individual in that group would be
‘admitted to law schgol was estimated using the logistic function calcu-
lated for each law school to which she or he applied. The likelihood
" estimates were summed to obtain the proportion of the group that
would be expected to_be admitted based exclusively on LSAT scores
" and UGPAs. - This sum-of the probabilities provides an estimate from
the model of .the proportion of applicants who would be admitted.
The estimated proportion can be compared with the proportion of ap-
plicationsin the studied group that actually was admitted. The extent
"to which the predicted proportion differed from the'actual proportion
provides information about the prevalence of affirmative action ad-
mission practices in legal education. For that reason, the statistic of
primary interest is the, residual selection rate. The residual selection
rate is calculated. by subiracting the proportion predicted to be admit-
ted from the proportion actually admitted. - If the proportion actually

_ logit(p) = log(p/(1-p)) =o'+ P'x ) _
"~ where, for the model examined in this study, ]
" xis.a vector of LSAT scores for model 1, UGPAs for model 2, and LSAT scores and

UGPAsformodelX ~ = e
- p’is the probability that the applicant is admitted given his or her LSAT score and/or --
UGPA (Pi(Y = 1—x)); : ' ’ -
' q is the intercept parameter; Co
P is the vector of slope parameters. : N
Using the logit estimate produced by the logistic model described above, the probability of
- each individual applicant being accepted is calculated as follows: - .
© p = eoR [ (1 4 O, o )
16 The correlation coefficient is a measure of the degree of relationship between the
- predictor variables (e.3., LSAT score and UGPA) and the criterion (¢.. admission deci-
sion). A correlation coefficient of 0 indicates no relationship, while a value of £1 indicates

a perfect positive of, negativé relationship. - .
17 See discussion infra Part LB.1 (Evaluating the Logistic Regression Model},
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admitted exceeds. the proportion predicted. to be admitted, the
residual is positive, A statistically significant positive residual for a

studied group would suggest affirmative action admission practice for -

|

applicants in that grovp.  * _ a
_ The logistic-regression procedures. described above developed
separate regression weights for each school using applicant data for
- that school; but ther summed actual decisions and probabilities across
* schools to obtain summary data. Many applicants submitted more
than one law school application. ' Those applicants were counted once

within each school to which they applied and, thus, more than once in -

. the across-school summary data. These data are appropriate for esti-
mating and analyzing residuals but are inadequate to approximate the
actual number of individual students from different ethnic groups who
would be admitted to at least one law school by these models. Thus,
the final step was to determine whethet each individual applicant

- ‘would have been admitted to the schools to which they applied if only
LSAT score and/or UGPA were used to make the admission decision.
‘This was accomplished by first determining the number of admission

.. offers made by each law school in the 1990-1991 application year. Ap-
plicants were then ranked in descending order. with respect to their

- probability of admission to each'school to which they applied. Within

cach law school, the applicant whose rank order equaled the number

- of admission offers made by that law school in 19901991 defined the

probability value that separated admitted from not admitted -appli-
«cants. That-is, all applicants whose probability met or exceeded that

of the defining applicant were identified as predicted. to be admitted -

“on thie numbers” and those with'a lower probability as predicted not
to. be admitted “on the numbers.” For example, if a school offered

admission to 400 applicants, applicants with a probability of admis- -

Sipn. ' ba:scd" on the school's logistic regression model, equal to or
higher than that of the 400th ranked applicant were identified as pre-
dicted to be admitted and those with alower probability as predicted
not to be admitted. R o

As noted previously, three different models (LSAT only, UGPA

only, and LSAT/UGPA-combined) were considered. Using different

“models provided information about the impact on applicants of color
of including the LSAT in the numerical models of the admission pro-
. cess given that, on average, the discrepancy between applicants of
- color and white applicants is larger for LSAT scores than for. UGPAs.

" In fact, frequently the LSAT is seen by applicants of color as the ma--

jor barrier to' admission to law school. For that reason, even though

the data demonstrate that the LSAT/UGPA-combined ‘model pro- -
duced the most accurate prediction of admission decisions, a model
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‘ thléllt reﬁed only oni UGPA for admission decisions was also evaluated.

“That is, analyses ‘were undertaken to determine whether eliminating

'LSAT scores from consideration and relying only on UGPA (the

UGPA-6nly model) would eliminate the impact on racial diversity
-among admitted applicants. ' : _
b, . Th Law School Grid Model. The second method to model
the admission process uses a mathematically and conceptually simpler
model that collapses the data nationally. Again, LSAT score and”

- "UGPA were the only factors included in the model. The model was

built under the assumption that if race were not a factor in the deci-

- sions, patterns of admission decisions observed for white applicants

would also hold for applicants of color.)8 The first step 'was to repre-
sent the LSAT scores and UGFAS of the 1990-1991 white applicants in
a two-way table similar to the admission grids provided by many law

‘ " schools in"I_‘he Official Guide to. U.S. Law Schools.'® For the data re--

‘ported inr this study, UGPAs were divided into nine groups and LSAT
scores into eight groups. For example; LSAT scores greater than or
equal to 452 defined one LSAT score -group; scores from 40 to 44

" inclusive, the second group. This produced an LSAT/UGPA grid with

seventy-two cells. To build the model, the number of white applicants
in each LSAT/UGPA cell who were admitted to at least one of any of

* the law schools included in the study was summeéd, The probability of

gaining admission for applicants in a given LSAT/UGPA range, as de-

" fined by each cell, was estimated by dividing the number of admitted
“white applicants in' the cell by the total number of white -applicants

with scores and grades in the range of that cell. ' Next, the number of
applicants who fell into each LSAT/UGPA cell was counted sepa-

| - rately for each nonwhite group, resulting in a separate nine-by-eight

grid of applicants for each group. The final step was to multiply each
cell of the nonwhite-applicant grids by the proportion observed in the
corresponding cell.of the white-applicant grid. Summing these prod-

- ucts produced an alternative estimate of the consequences of an ad;
- mission model -that depends. on the LSAT.score and UGPA.. -
" independent of _Ehe race of the applicadts. The reasonableness of the

18 The second method used in this study is similar 1o and based on one used by Frank

Evans. Sce Franklin R. Evans, Applications and Admissions to ABA Accredited Law
" .Schools:. An Analysis 'of National Data for the Class Entering in the Fall of 1976, in Re-

poris of LSAC Sponsored Resgarch: Volume 111, 1975-1977, at 551, 579-85 (Law Sch. Ad-

mission Council Report No. LSAC-77-1, 1977). -
19 Sec,e.g.. Law Sch. Admission Council, The Official Guide to U.S. Law Schools 97,
351 (1997 ed. 1996) [hereinafter Official Guide), .o

Sn The LSAT scores used in this study were reported on a scale that ranged from 1010~ -
- 48. That scale was set in 1982 to a mean of 3) and a standard deviation of 10.
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assumptions underlying this model is discussed later in this Article

when the results from these analyses are presented.?!

B. Resilts

" The first qu_esﬁons ‘of interest are M to whatjeiteni‘ doés consid--

eration of race impact law school admission decisions, and (2) what
.- would be the consequences, in terms of €thnic diversity in legal educa-
tion, of abandoning the use of race as a factor. Results from analyses
of a within-school logistic regression admission model are provided as

- one method to evaluate relevant data22 Sound statistical practice dic-
tates that the adequacy of a proposed model be evaluated before the
consequences of applying it to the questions of interest are examined.

1. " Evaluating the Logr's;ic Regression Model

_ The first evaluation task is to determine how well the data fit the
mgdel. Results presented in this section show that the data used in
this study ﬁt_'.tht_:'model very well when LSAT score and UGPA .are
used in combipation. They fit less well when UGPA is used alone, and

‘they do not fit at all when LSAT score is used alone.

A mode] that uses LSAT score and/or UGPA to pfediqt admis- -

sion decisions is reasonable only if there is a relationship between

each of the variables and actual admission decisions. . For the data
from white applicants, the correlation between LSAT scores and ‘ac-,,

tual admission decisions is 33 the correlation between UGPAs and
actual admissionr decisions is .28, Correlations of data for white appli-

cants are relevant because those are the data that were used to build
the models.* Coiuparison with other admission-test data helps put -
these correlations in perspective. In a study to evaluate admission de-

2" Sec infra Part 1B.5 (countering assumption that stadents of col i
.attend any ‘school to which they were admiuelzi). ents.of golor would, fn fac,

% See supra notes 14-17 and accompanying text (describing 1ogistic regression models

developed for this study), . . : -

B Note that while the magnitudes of these carrelation coefficients demonstrate the rea-
sanableness of using them in a model of law school admission practices, they do not deter-
mine which of these variables will fit the logistic regression model better, nor that either-
one alone or in combination will provide a satisfactory model fit. This is a consequence of
. the fundamental differences between a logistic regression model and a linear least-squares

* regression model. In the linear model, the regression. coefficients are those that produce
the smallest sums of squazed distances between the observed and the predicted values of
‘the dependent varizble. In contrast, the logistic regression model is noalinear. Therefore,
an iterative algorithm is used to identify the coefficients that would make the actual admiis-
sion decisions the most probable or “likely.” : ;
u 'Ih_e_'cprrelar.ion between actual admission decision and LSAT score and between
actual decision and UGPA differs slightly within other cthnic groups, as follows. The dif-
ferences are not of sufficient magnitude or in a direction to suggest that these varigbles aré
"not appropriate to include in the admission decision model. ' -
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 cisions for undergraduate schools, Warren Willingham réports a corre-

lation of .37 between Scholastic Aptitude Test (SAT) score and

. ‘undergraduate admission decisions, and .36 between high- school
" grade-point average and undergraduate admission decisions.>® These

data 'suggest.a slightly stronger relationship between high school
grades and-undergraduate -admission decisions than between college

- grades and-law school admission decisions, although _the lower corre-

lation might be a consequence of more severe restriction of range in’
the. UGPAs of law school applicants.2é - Regardless,: the law- school

- data support the contention that the LSAT score and UGPA are use-
ful ineasures to include in a model designed to predict admission deci-

sions. Additionally, for- the LSAT/UGPA-combined model, the
likelihood-ratio chi-square test statistics were significant (p < .001) for
each individual school, attesting to the joint significance of LSAT

" score and UGPA  to predict admission decisions. :

The final statistic used to evaluate the model is the correlation

_between the predicted and actual admission decisions made by. the

school, For thé LSAT/UGPA-combined model, the correlation for
white students is .78. This correlation is very high, indicating that -
thesé two variables account for approximately 60% of the variance in
admission decisions for white students. Another way to think about
these correlations is that -the higher the composite of LSAT and

“UGPA, the greater the probability of gaining admission.

_ Neither. of the other models—ESAT-only and UGPA-only—fit
the data as well-as"the LSAT/UGPA-combined model. The correla-
tion between decisions predicted by the LSAT-only model and actual

" . decisions is .07 for white applicants, and the model diagnostics con-
- firm a la_ck of fit?? For the UGPA'-only m_odel. the correlation for
" white applicants is .49, suggesting a far better fit than the LSAT-only

o . o TasLE N1 .
- CORRELATION OF ACTUAL ADMISSiOoN DEeCISION WITH LSAT ano UGPA

- Ethnic Group .’ - LSAT Score - UGPA

° American-Indian s - 028 - : 018 .,
Asian American | o : 029 o (025 -t

- Black - N : 045 Co ] 0.30
Hispanic - . . 0.34 : ' 029 :
Mexican American. . 045 - R 034 -
Puerto Rican, = . . 034 . 030
White - S 0.33 . 0.28

25 See Warren W. Willingham, ‘Admissions Decisions, in Testing Handicapped People

71, 71-81 (Warren W. Willingham et al. eds., 1988). . : .

2% Sec infra text accompanying notes 73-74 (explanation of restriction of range).
" ¥ The likelihood-ratio chi-square statistic is not significant for any school. Examining

" _the measures of association of predicted probabilities and observed responses reveals that
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. model, but not nearly so good a fit as the LSAT/UGPA-combined

*_ model. ST oD

" .. Because the LSAT-only model simply does not fit the data, pre-
" dicted admission decisions based on that model are not estimated-and
" that-model is not considered in any further analyses. - Additionally,

“because the fit of the LSAT/UGPA-combined model is so superior to

“the fit of the UGPA-only model, results from the majority of the anal-

. yses reported in this study include only the estimates provided by the
LSAT/UGPA-combined model. - )

f» . L . \ -
2. Evaluating the Prevalence of Affirmative Action Admission-
Practices in Legal Education ]

-The 1990—1991 law school -application and -adm.iéSion data suggest
widespread use of affirmative action admission practices in Jegal edu-

cation.- Results from analyses of data that support this conclusion are

- presented next. o
The first goal of the logistic regression analyses was to determine
whether the admission model developed from data from white appli-

- canits fit the data from applicants of color equally well. If affirmative
action admission practices are prevalent, the proportion of actual ad--

_mission offers would be éxpected to exceed the proportion predicted
by the model, and the data for applicants of color would not fit the

model as well: One way to evaluate the data is to compare the corre”

lation between predicted and actual admission decisions for applicants
* of color when decisions are predicted from the models developed us-
. ing data from white applicants. Thé correlations ‘are not nearly as
high for any group of nonwhite applicants as they are for white appli-

cants. When the LSAT/UGPA-combined mode! is used to predict, the -~
correlations range from a low of .34 for black applicants to a high of - .
.67 for Asian’ American applicants. These substantially lower correla-- - -

tions support the asfsertion that factors other than LSAT and UGPA
play a more important role in admission decisions for applicants of
“color than for white applicants. The correlation between actual and

_ predicted admission decisions is also higher for white applicants than-
for any group other than Asian Americans when ghe'UGPA—only

model is used,?s

_ The residual selection rate is another important statistic for.evalu-
_ating the prevalence of affirmative action admission practices: in legal .

- the percentage of concordant pairs is approximately equal to the percentage of discordant ’
!‘_ A N - -

pairs consistently acress schoo| .
# The cormrelations of actual admission decisions with predicted admission for selected
ethric groups using the combined model and the UGPA-only model are_as. follows: .
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- education.?®" As a statistical consequence of the regression model, the

;irdponion of applications from white applicants that are predicted to

. be admitted equals the proportion actually admitted. As noted prevr-
ously, the data reported in Table 1.represent the number of applica-

tions; not the number of individual applicants. Thus, individual -
applicants. who' made more than one application are counted more

" than once, If the model fits data from applicants of color equally well,

the proportion predicted would be approximately equal to the propor-

" tion dctually accepted for each of the ethnic application groups. Table

1 shows the proportion- of applications predicted to be admitted, the.

‘ proportion actually admitted, and the residual selection rate for differ-
ent ethnic groups. Thesé.data show that actual admission decisions

result in approximately _equal proportions of admission offers across

ethnic groups. Specifically, approximately 26% of the applications. .

from white applicants result in offers of admission. Among the other -
groups, offers vary from 24% of the applications from Puerto Rican

" applicants to 32% of the applications from Mexican American appli-

cants.®. This is in stark contrast tothe proportions predicted by. the

- model, under which predicted admission offers to members of various -
- ethnic groups would range from a high of 15%- of the applications
" from Asian Americans to a low of 3% of applications from blacks,

compared with 26% of those from whites. The residual selection rate

_ among the applications submitted by nonwhite applicants is positive, -

large, and statistically significant for every group. The magnitude and-
direction of the residuals strongly support the-claim that law schools

- " Tasle N2 - :
CORRELATION OF ACTUAL ADMISSION DECISION wWITH PREDICTED DECISION
- Ethnic Group LSAT/UGPA-Combined Modet  UGPA-Only Model
~* American Indian ) : 0.49. - 034

- Asian American - - 067 . 048 -

" Black . . 034 .o032
Hispanic R 0.53 0.45
Mexican American . 046 037 .

" Puerto Rican . - 049 : 0.41

- White I " 078 - 049

. 29 See supra text following note 17 (explanation of residual selection rate).
~30 These relatively small proportions partly reflect the multiple applications that are

. submitted and the practice by many applicants of making application to one or more

schools at which their chances of gaining admission are uncertain. See, ¢.g., Linda F.
Wightman, Analysis of LSAT Performance and Patterns.of Application for Male and Fe-
mals Law School Applicants 45 & tbl21 (Law Sch. Admission Council Research Report
Series No. 9402, Dec. 19%4). ‘As reported later in this study, the proportion of individual
applicants recelving at least one offer of admission is substantially larger than the propor-
tion of applications that result in an offer of admissien. See infra text accompanying notes
40-41 & Table S'at'p. 22, . :
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use different criteria or addmona! factors or m:formauon for making
admission decisions about applicants of color than'they do for making
decisions ‘about white applicants. Whed LSAT and UGPA are
" modeled as the only factors used to make decisions; not only do-they
predict actual decisions far. more accurately for white applicants than
- for applicants of color, but the number of applicants of color predicted
to be admitted under the model is stanstu:ally sxgmﬁcantly lower than
. -thc number actualjy admitted.

: TaBLE 1
*  PREDICTED ADMISSION RATES, ACTUAL ADMISSION RATES,
" AND RESIDUALS FOR 1990-1991 Law ScHooL APPLICANTS '
' BY Etanic Group ‘

Propomon' ~ . Proportion o
Number of - _ Predicted .Actually . - Residual

Ethnic Group . Applications Admitted _Admitted  * (Actual-Predicted)
‘Amierican Indian . 2113 0.12 . 030 " 018+

Asian Arterican 1317 0.15 0.26 011+

Black . . 29362 T 003 - . 026 . 0.23%
Haspamc . . . 11,320 0.12 027 SR B
Mexican American 5,383 . 009 032 - 023+ .
Puerto Rlcaq . - 3,078 0.06 < - 024 ’ . 018
White . - 5. 329864 026 : ‘026 0.

- %p < 001 v '
’ 'Adm:.ss:on was pred:cted usmg the LSAT score and UGPA combmcd log:suc regresston model.

3 The Comequence of Abandonmg Consm'eratzon of Race
as Esnmared by the Logxmc Regression -Models

The next step in the analyses is to. determine the effect of aban~
doning’ consideration of race on the number of individual apphcants

who might be admitted to law school (as opposed to ‘the previous
_analyses, which were based on the number of applications). The anal-

yses reported in this section show that if admission -decisionmakers’
had used a process modeled by either of the logistic regression models -

(i.e., the UGPA-only or the LSAT/UGPA-combined models).31 the
conséquence would have been a substantial reduction in the:overall
number of applicants of color who were offered admission to ABA-
. approved law schools. Predicted admission decisions were calculated

separately for the UGPA-only and. for the LSATfUGPA-combmed _

3 See discussion supra notes 14-17 and awompanymg text (explalmug Ioglslic regres- i

sion models)
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‘ 'prechcuon models x and the results, companng the number of appli-
.cants who actually were admitted to at least oné law school to which

he or she applied with the number predicted to be-admitted, are
presented-in this section.

The distribution of actual admission decisions and prcd:cted deci-
sions for individual applicants, based on the two logistic regression
‘models, is shown separately by ethnic group in Table 2. These data
count an individual as admitted (or predicted to.be admitted) if she or

_he was adnntted (or -predictéd to be admitted) to at least one law -

school to whach she or he applied. The first column in Table 2 identi-

fiés-the éthnic.group, the second divides the group into two actual-

admlssxon-declsmn groups—accepted or not accepted—and the third
divides each actual decision group into two—those predicted by the
model to' be admitted or -not admitted. . Although somewhat complex
in format, the layout of Table 2 provides an opportunity to examine
how many applicants in each ethnic group who were actually accepted
to at least one law school were also predicted to have been accepted

. or-not accepted by the UGPA-only and the LSAT/UGPA-combined

prediction models. The table provides the same information for appli-
cants who were not actually accepted to any law school.
Overall, the data in Table 2 confirm that the impact of either of

-the tes&ed models on the ethnic diversity of the admitted students

would be’ devastatmg ‘Among the 3435 black applicants who were

. accepted.to at-least one law school to which they-applied, only 687
* would have been acccpted if the LSAT/UGPA-combined model had

. been used as the sole means of making admlssxon decisions. Although
_thé LSAT frequently has been targeted as the primary obstacle to law

" school admission for students of color, the data in Table 2 show that
“éven if it is eliminated from consideration, only 945 .of those black

- applicants who were offered admission in 1990-1991 would have been

offered admission using a UGPA-only seléction model: These data
also show that an additional 391 black apphcants who were not of-

- feréd admission would have been accepted if a UGPA-only model
were used. Ignoring for the moment the issue of whether something
in the applicants” records or other application materials eliminated - \

" them from consideration despite their academic performance records,

these data suggest that even a model that relies only on UGPA as an

“-arbiter of relative merif would result in reducing the number of admit-

ted black apghcams to approximately a third of what it was in the

32 The LSAT-only mode! s not included because analyses show that the data do not fit
that model, .See supra text accompanying note 27 (explaining that results show data fit

) LSATIU GPA-combined model but not LSAT-only model),
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‘ ‘TABLE 2 - : ‘
DISTRIBUTION OF 1990-1991 "APPLICANTS BY ETHNIC Grour,
ACTUAL ACCEPTANCE, AND. ACCEPTANCE PREDICTED BY
UGPA ALONE, AND LSAT/UGPA-CoMBINED LOGISTIC
REGRESSION MobpELs
Number Number Actoal

Predicted  Predicted  Predicted by - Number
Actual Decision  Decision by UGPA  Combined  Admitted

Ethnic Group

" American Indian Accepted - Yes 115 - 137 o302
o : . No 187 165 _
» : Not'Accepted - Yes' - 35 16
. No 152 m
Asian American . Accepted - Yes 1,199 1449 2,312
. . No 1,i13 T B63 .
. Not Accepted - Yes. -~ m 44
. . Ne 12 1355 ,
Black Accepted Yes 945 . .. 687 3435
: . No 2490, . . 2748
v “Not Accepted Yes =~ . 391 - 24 -
: : ’ - No 3257 - 3,624
Hispanic Acczpted Yes 652 667 1351
: . - No 699 684
Not Accepted Yes- 150 3
' . No 803 920 .
Mexican American Accepted Yes 238 252 - 629
] . No 391 37 .o
) Not Accepted Yes 63 8
L. No 417 472- -
Puerto Rican - Accepted Yes - 127 ' 100 32
' : T No 197 24
Not Accepted  Yes -3 2
No . - M o
White Accepted - - Yes 26,744 5966 O 42287
o S No - 15,543 6321 | .
Not Accepted Yes 7283 4392

No 2317 26,063

11990-1991 apphcanon yea:. Smlar patterns are evidenced for each of
the other ethnic minority groups, although the impact appears more
severe for black applicants than for any other group.

The data for white apphcants also provide an interesting msxght.
These data demonstrate that although one result of affirmative action.
admission practices might be to offer admission to some applicants of .
color who have LSAT scores and UGPAs that aré lower than those of
‘white applicants who are denied, lower-scoring applicants of color are

" - not the only ones who are given special admission consideration.. Spe- -

- cifically, the data in Table 2 show that the number of white applicants -
who were not admitted, but would have been if decisions were based

entirely on numerical indicators, is not so large as the number of white -

students who were admitted, but would not have been based on LSAT
and UGPA alone. 'For example, the LSAT/UGPA-combined model .
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identified 4392 white applicants who were ot accepted to any school .
although they were predicted to. be admitted based-on their LSAT

scores and UGPAs alone. But the model also identified 6321 white
students who were admitted who were predicted not to be adrmtted to
any school. ‘

It is also unportaut to note that in all ethnic groups there were
some applicants who were not admitted, but who would have been if
the decision were based exclusively on the two quanutauve predictors.
These data suggest either that some information in these students’
files other than academ1c performance excluded them from admission

- or that they were: not so strong on some additional factors valued by

the law schools to which they applied as were students with lower

; grades and LSAT scores. Thus,-the data, do not support an assump-
tion that évery white student with higher quantitative predictors who

was denied admission would necessanly have been admitted but for

-affirmative action. This conclusion is supported further by the analy-

sis ‘of model fit prescntcd earlier.3® That is, although the LSAT/

"UGPA-combined model fits the data very well, there still is a substan-

tial amount of unexplained variance in the model. Information ob-
tained from sources such as misconduct files, letters of
recommendation, and personal statements is identified by most law

- schools as important for consideration in admission decisions.” Among
. many publicly supported schools, state of residence may also be a rel- .
-evant factor, with in-state residents recewmg some prcfcrence over

out- f-state residents.
Unfortunately, although -a substantlal numher of data elements

. were available for this study, no addmona.l factors were found among

them that improved the model fit (i.e., resulted in more accurate pre-
diction of actual admission decisions). For example, an expanded lo-

gistic regression model that incluided state of residence & a

dichotomous variable was tested using data from each of the public

. law schools to determine the impact of that factor on prediction.

When state of residence was added to thé model already containing
LSAT and UGPA, nio improvement in prediction was observed. The

correlation between actual and predicted admission decisions was .79

when the_sta;e of residency was added to the two-predictor model for

'public institutions, compared with .78 when only LSAT and UGPA

. .were included. Although no improvement in model fit was found
. among thé data available about the applicants included in this study,
the amount of variance still unaccounted for in the two-factor model

supports the assertion by the law schools that other factors play a role

33 See supra Pirt LB. 1 (evaluntmg how well data fit logistic regressian model}.
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in the admission decision process for all students 34 Future research
~should attempt to capture and quantify the” addmonal factors that are

~used.

4. The Consequence of Abandoning Constderanon of Race
. as Estimated by the Law School Grid Model - :

. The Law School Grid Model is more conservative, and arguably
: less realistic in its assumptions,? than the logtstlc regression models,
and its estimate of the consequence of abandoning consideration of
race is less severe than the estimates obtained from either of the logis-
tic regression models. Even so, the results présented in this section
show that the estimated number of applicants of color who would
have been offered admission to law. school based on-this model is still
substantially lower than the actual number admitted.
" One reason for interest in the Law School Grid Modet is that itis

. a.simple method to evaluate national law school admission possibili-

_ties for applicants of -color without regard for the schools to which _

they actually applied. Determining whether -there is any ABA-.
approved law school to which apphcants of color mlg,ht be admitted-

" M Such assertions are commonplace in law school recruiting. Each year, the Law
School Admission Council publishes a law school guidebook for applicants. See Official
Guide, supra note 19 (providing admission profiles of each U.S. LSAC-member school
submitted by the tchools themselves). In the most recent edition, alt but. 17 of the 178
schools represented state that some factors othér than grades and LSAT are considered in
the admission process for some, if not all, applicants. See, e.g., id. at 133 (discussing admis-
sion policy at Cornell University Law School). Further, those schools that do not make
such a statement do'not necessarily state that LSAT and grades are the only factors consid-

" ered—they simply do not address the issue. The discussion by New York University of tlus .

issue, while lengthier than most, is typical in spirit:

* An applicant’s undergraduate record and LSAT, while important, are not the
sole determinants for admission: No index or cut-off is used in reviewing ap-

" plications. An applu:ants transcripts arc analyzed for breadth and depth of-
course work, trend in grades, and rank: the.competitiveness of the school and -
major are taken into account, as are special honors and awards.- A strong un-
dergraduate record and LSAT score are most important for those applying to
law school directly afier graduating from college, In all cases, however, other
aspects of the apphcauon significantly influence the decision. Letters of rec-
ommendation, activities, and ‘work experience are reviewed for evidence of
ﬂgmﬂcant nonacademic or professional achievement, and for qualities includ-

. ing rigor of thought maturity, judgment, motivation, leadership, lmagmanon.
- and social commitment. Factors beyond the undergraduate record.are particu-
larly important for older applicants, for international students, for those who
- have experienced educational or sociceconomic disadvantage, and for those
l\::;) havde lrau.:-xal or ethnic identities that are underrepresentcd in the studcnt
and le,
1d. at 262! gal profession. ‘ X R
% See supra notes 18-21 and accompanying text (explammg Law School Grid Model);
infra Part 1B.5 (questioning assumption of this model).
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using an LSATIU GPA-based quanutatwe adm1ss10n model prov1des

K one conservative approach to evaluating the long-term consequences
- of an admission process that relies exclusively on competitive evalua-

tion based on quantifiable indicators of individual achievement ‘and,

" therefore, does not consider the race of the applicant.

A related reason for explonng the Law School Grid Model is to

3 test the proposition that admission programs that take race into ac-
‘count do not necessarily result in a net increase in the total number of

minority law students.- For example, Professor Clyde Summers sug-

o gests that affirmative action admission programs do not increase the

- total number of minority law schoof students.? Rather, he argues,

such programs simply shift minority students from those law schools
popularly, perceived as less prestigious to those perceived as more
prestigious.?” He further contends that minority applicants who were

. admitted to one or-more highly selective schools as a result of an af-

ﬁrmatwe action admission practice most likely would have gained ad-

. mission to a less selective school without need for affirmative action

. programs.3® The data from the 1990-1991 application year do not sup-

port Sumimers’s hypothesis. At the simplest level, as shown in Table 3,
the means on both LSAT score and UGPA are significantly lower for
applicants of color_than for white applicants for every group except
Asian American applicants. The differences are both statistically and
pracncally agmﬁcaut.39 These data suggest that if these quantitative

. measures of prior academic attainment are used as the only input to

A

- -an admission model, students of color as a group are likely to be sys-
- femattcaliy excluded from law school admission opportunities.

As noted prewously, the Law School Grid Model provides a vehi-

_cle to examine the probability of admission independent of the law

schools to which applications were made. This ability is necessary to
test the assertion that affirmative action admission programs do not

_necessarily result'in a net increase in the total number of minority law

students. The first step was to calculate the proportion of admitted

" white apphcants to total white applicants within each of the seventy-,
. two cells in the LSAT/UGPA grid developed for this study. The re-

sults from this calculation are shown in Table 4. These data demon- )

: _strate that the proporu_on of ad_tmtted applicants is higher within cells

" 3% See Summers, supra note 13, at 384-86 (asscrtmg that practice of prcfcrenual admis-

tions does not add lubstanually 1o total number of miziority law students).

37 Seeid, | .

B See id, )

3% Practical slgmﬂcaucc is measured using Cohen’s d. A d value of .20 is a small effect
size; 8 d of 50 is & medium effect size. See Jacob Cohen, Statistical Power Analysis for the
Behaworal Scten:es 20-27 (2d cd. 1988) (cxplammg cffcct size tndex for variable d).



w - NEW YORK UNIVERSITY LAW, REVIEW [Vol721-

R "TABLE 3 - :
. LSAT Anp UGPA MEANs AND, STANDARD DEVIATIONS BY
" ETHNiC GROUP FOR-1990-1991 LAW SCHOOL APPLICANTS

) - . . . Ethnie Group
oo T American  Asian ¢ .. " Mexican Puerto -
U Indian American Black Hispanic American Rican . Whits
N- . . 489 3mn 7083 2304 - 1,109 628 12,742
AT - .
LSMcan B ©3027 3322 . 2500 0 3013 2970 2756 . 3435 )
Standard Deviation 7209 0 - 7132 . 107 719" - 718 788 6.29
UGPA h : o
Mean Co287 3.07 270 . 295 . 2.90 B 289 3.09
Standard Deviation 0.47. - 051 0.46 0.45 0.44 0.45- 046
LSAT difference® -0.58 ~0.16 033 -0.60 -06s  —0.97

UGPA difference* 044 . 003 082 028 -039 041

*» The mean difference s in d units (f;‘ohen, 1588): {€thnic group mean - white mean)/total group

standard deviation. A minimum d value of +£2 is required to be considered a practically
“significant effect. . : S . .

'r;:preseming hxgh LSAT scores and high UGPAs than in cells fepre-

senting low LSAT scores and low UGPAs. - In general, the proportions .
 also decrease within a given UGPA range as the LSAT ranges go from -

higher to lower. Likewise, there is a decrease in p_:oporfcion w:thm a
given LSAT range as the UGPA ranges go from higher to lower. As
an example, look at the column representing LSAT scores in the 40-44

range: As the UGPA range decreases from greater than or equal to’

3.75 to less than 2.00, the proportion of admitted applicants decreases
from .96 to 48. The few exceptions are attributable partially to addi-

tional factors considered in the admission process and partially to the -
small sample sizes found in some:cells. For example, the number of-

. white applicants with an LSAT score greater than or equal todS anda -

" UGPA less than 2.00 is only four. -

The Law School Grid Model functions under.the assumption that

in an admission environment that does not take race into considera- .

‘tion, ethinic and white applicants would be admitted in the same pro-
portions within. the same LSAT/UGPA grids. The data in Table'5
show the estimated number and percentage of applicants from each
ethnic group who would have been admitted to at least one law school
using this model, as well as the number who actually were admitted
and the number who would have been admitted using the .LSAT/
UGPA-combined logistic regression model.- For example, the table
shows that among 1109 Mexican American law school applicants in

1990-1991, 629, or 57%, were offered admission to at least one school.

. If admission decisionmakers. had used LSAT score and UGPA exclu-

sively.in the way modeled by the Law School Grid Model, only 439 .
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TABLE4

: PROBAB]LI'I':Y 01=<I;;Aw Séﬁoox. ADMISSION OBTAINED BY DIVIDING -
_“THE NUMBER OF WHITE 1990-1991 ADMITTED APPLICANTS BY THE

.." ToTaL'NUMBER OF WHITE APPLICANTS IN. Eacu CELL

» ] R LSAT Scores
UGPA -~ GE45 4044 3539, 30-34 2529 2024 151§ LTIS  Totl

GE375 - 098 0.96 0.92 0.78’ 0.49 0.4 0.14 000 088
353174 0.98 093 ...088 on 0.43 021 024 - Q.00 0.81
325349 093 090 0.84 061 - 032 0.19 0.13 0.00 0.71

- 3.00-324 0.89 0.87 0.77 051. 026 021 0.16 0.00 0.60.

2.75-299 0.90 0.80 068 . 036 2 - 017 0.05 0.00 0.47
250274 078 . 073 053 - 030 022 014 0.03 0.00 037

L225249° 073 054, 045, 025 021 008 . 004 000 029

200224 © 068 035 037~ 024 0.14 0.03 0.02 0.00 023
LT200 - 075 .- 048- 036 020 0.07 004 - 0.00 0.00 0.20

" Toul . 093 - 0& ° 074 047 026 . 015 007 . 000 058

o -(4'10_%)~ would have received at least one offer to a law school—but not

necessarily a law school to which they applied or desired to attend due
to factors sich as cost or geographic location. The table also shows
that only 260 (23%) are predicted by the logistic regression model to

~“have réceived-an offer to at.least one school to which they applied.

The results of the analyses using the Law School Grid Model, on their

' face, are somewhat more encouraging than the results obtained using
. the logistic regression models. Even so, the data show that the overall

effect of using a decision. process that relies only on LSAT scores and

. UGPA without ‘consideration of race would be to reduce substantially

‘the proportion of applicants of color who obtained offers of admission
to law school. The number of students of color who would be admit-
ted to at least one law 'schoo! is 66% of the number actually admitted

if Asian American applicants are included, and 57% if they are ex-

cluded. Most severely affected would be black applicants. In the
1990-1991 application year, nearly half of the black applicants were
admitted to at least ane school to which they applied. The LSAT/
UGPA-combined model predicts that only 10% of them would have

" been admitted to at-least one school to which they applied. The Law
~ School Grid Model suggests that-only 23% would have qualified for

a_dm_iSsion to at least one law school in the study.4

40 An altemative way to think-about the impact of the two LSAT/UGPA models of

" admission decisions is in terms of the proportional representation from selected ethnic

groups that would result from their application. The percentage distribution of 1990-1991
admitted students, as well as the percentage distribution predicted under éach of the

LSAT/UGPA mochs_ is as follows:
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. TABLE §
'NUMBER AND PERCENTAGE OF STUDENTS ADMITTED COMPARED
" WITH THOSE PrEDICTED TO BE ADMI‘ITED TO Law SCHOOL FROM
Two Monm.s FOR ESTIMATING THE IMPACT OF ADMISSION
chxsrons BASED ON LSAT SCORE AND UGPA WI'I‘HOUT
CONSIDERATION OF RACE -

. Predicted

_ . Predlczed Law
. "~ Number of Number - School Grid  Combined Logistic -
Ethnic Group . Applicants Admitted - - Model Regression Model
.. American Indian.  Number 489 302 20 153
JL I Percent* ~ - -, 676 - 4106.. - 3129
Asian American - Number - 3711 2312 2026 1,493.
Percent 6230 ° 5460 - '
Black : ;;rumber 7,083 3435 1631 . ) '7:?23
e ercent . ' 48.50 ‘2302 - 10.04 .
Hispanic, . . ° yumber S 234 - 1381 974 - TT 700
: . ercént - - 58.64 422
Mexican American © Number - 1109 629 7 - 439 6 . 22338
" Percemt - 567 39.60
Puerto Rican . Number: @8. 324 21 o
’ Percent - 51.59 kX
- White  * Numbeér 72742 42287 42,7.37b ’ ' 40.3§g24
- Percent 5813 " 58.13. 5548
Total : Number 88066 50640 -~ 41,771 . 43777 ”

* Percent shows the percentage of the-total number of applicants i eac.h thnic | -
uctually adm:tted or predxcted to be adrmucd by the m%?iels. " e §500p who were

i 3. Quemonmg the Assumpnans of the Law School Gr:d Model.
A necessary. assumption underlymg the suggesnon t.hat afﬁrma-

tive action adm.tssxon programs sn:nply reall0cate students of color to” |

TasLe N3

- : Percent Percent Logistic '
Percent Law School Regression Percent
_ Applicants  Grid Model Model - Actual
American Indian -056 042 035 . | 0.60
Asian American 421 4.24 - 341 457
. Black 8.04 34 . 182 678
Hispanic 262 204 1.6¢ - 2,67
Mexican American © 126 - 092" 0.59 . 124 -
Puerto Rican o7 Q45T 023 . . ‘o4 - -
White o 82.60 88.52 19 gas

These data show, for example. that black applicants make up approximately 8% of the

- total applicant pool-and just under 7% of the pool of 1990-1991 admitted applicants.

" Under the Law School Grid Model they are ‘
predicted to make up 3.4% of-
applicants, and under the logistic rcgresslon model L6%. . d ofthe admuted
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more selective schogls*! is that students of color would, in fact, attend:

. “any school to which they were admitted. The-data and analyses re-
_ported in. this study counter such an assumption. .. .

The grid data for black applicants show that more than half of the

‘ épphca.nts who would have been admitted to some schoo! fall in ap-

proximately the fower right quadrant of that table. These are appli-

- cants: with LSAT scores less than 35 and UGPAs less than 3.25. In

order to examine the kinds of schools that accepted students with

- scores and grades in these ranges in 1990-1991, results from a cluster

-analysis study of law- schools were revisited.#* The purpose of the

cluster analysis study was to “determine whether a discrete and stable
grouping of law schools exists when a variety of characteristics of the
schools and their students are considered sunultaneously "4 In the
stiidy, the seven characteristics of size, cost, selectivity of the school,

" faculty/student ratio, percent of students who are mmonty, median
- LSAT score, and median UGPA werfe identified as ones on which law

schools might differ in ways that are important to the outcomes of

*'many research studies about legal education.*. The results from the
" . study suggest six groupings of law schools, with the number of schools
- per group.ranging from fifty-three to eight.4s Although there was no

inherent rank order to the groupings or “clusters” as they were devel-
oped, the six- clusters are sorted for purposes of this study by median
LSAT and median UGPA of their entering class, with-the highest me-

“dian cluster designated Cluster 1 and the lowest medlan cluster desig-
“nated 'Cluster 6.47

The Fall 1991 entering students with LSAT scores less than 35
and UGPA less than 3.25.were identified for the purpose of learning
-where they were attending law school. The number of these students

- .‘attending each law school was then summarized by cluster rather than

by irdividual school. The data reveal that 74% of the white students

*"in that LSAT/UGPA group attended Cluster 4 or Cluster 5 schools.

An exammanon of both ‘the overall d1stnbut10n of students across

41 See Summers, supra note 13, at 384 (*{Ejach law school, by its preferential admis-
sion, simply takes minority students away from other schools whose admlssxons standards

* are further down the scale.”).

4 Sce, ¢.g., Table 4, supra p. 21,
43 See Linda F. Wightman, Clustering U.S. Law Schools Usmg Variables that Describe

" Size, Cost, Selectivity, and Stydent Body Characteristics (Law Sch. ‘Admission Council Re-

search ‘Repoit No, 93-04 Dec. 1993). Cluster anaIysxs is an-empirical classification
methodology. - .
M“Id atl.. . ‘
- 45 See id. 8t 5. - ' -
4 See id. at 25-26. - ;
47 The average scores on each of thc clustenns variables for schools in each cluster are

as follows:
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clusters and the ethnic dlstnbutmn of students across clusters suggests
that finding 74% of the white students from that score range in Clus-
" ters 4 and 5 schools is disproportionate in' that just under 45% of all
Fall 1991 first-year students and 47% of all white students attended
Cluster 4 or Cluster 5 schools. The question of interest is whether the
same hlgh propomon of applicants of color might be wﬂhng and able

to attend schools in these clusters if they were the only schools to .

which the applicants were accepted. Theré are two characteristics in
Jparticular about the schools that make up Clusiers 4 and5 that place
doubt on the assumption that students of color ‘would have either
‘made application to-those schools or attended them. First, the schools
in these two clusters enroll the lowest proportion of minority. students
of any of the clusters.*® -Second, the schools in Cluster 4 are primarily
privatg (98%) and are among the most costly of the schools—being
exceeded only by the eighteen schools included in Cluster 1.4°

The cost issues appear even more compelling when socioeco-

nomic status (SES) data’® are taken into account. The relationship

between. SES and ethnicity is statistically significant for the entire Fall

1991 entermg class,’l but it is even stronger w1thm the parncular sub-

TanLE N4
. Cluster
7 Variable 1 3 .4 -5 6
- Tuition” - - - 13,659.89 11,153.92 3481.18 11,428.94 6,141.97 3,136.92
“Enrollment . T0406 - 1,466.68 60654 79767 51608 34763
- Selectivity 017 026 08 0¥ 00 03
Percant minority 20 19 .15 12. 8 58 .
Faculty/student ratio 2204 . 2814 2114 2473 2164 17,77
LSAT . 4206 - 3953 -3765- 3551 32,29 2325 -
GPA ) : " 350 3 39 309 305 2.86
" Percent privaté B & 4 98 56 29
-Nl.iinber of schools- . o .
“in'the cluster 18 19 .82 53 21 ‘8

' 48 Ses Table N4, supra note 47 (llsu.ng percent of mmoruy enrolliment).
*49 See id. (listing tuition figures and proportion of private institutions).

0 A description of methodology used to define SES categories is t'ound infra notes 96- .'

9% and accompanying.text.

* 51 -Data show that SES-is not mdependcm of cthnic group for the longitudinal sample
of 1991 first-year law students participating in the LSAC Bar Passage Study. See Linda F.
Wightman, Women in Legat Education: A Comparison of the Law School Performance
and Law School Experiences of Women and Men 115 n.3 (Law Sch. Admission Council
Research Report Series 1996)° {(showing distribution of sample by SES and ethmicity). For

a description of the bar passage study, séc supra note 8. Note that in'the study from which -

these data are extracted, Mexican American, Puerto Rican, and Hispanic student data are

collapsed into a single category labeled “Hispanic.” See Wightman, supra, at 6 (no:lng :

. compasition of group idmuﬁca” as “Hispanic"). 'mc distribution by SES and czhmcny is
sh0wn be!ow' )

[0
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set c‘l'f“"student‘s who fall in the less-than-35 LSAT score, less-than-3.25 -

- UGPA cells on the LSAT/UGPA grids. That is, only 24% of the white -

students in the’ group who had LSAT scores and UGPAs within the

less-than-35 and less-than-3.25 range are classified as lower-middle
SES compared with 53% of the black students, 58% of the Puerto
Rican students, and 63% of the Mexican American students.s? These

"data suggest that students of color from lower SES groups are less

hkely to atterid high-tuition Cluster 4 schools.
. Next, consider the logistic regression models, Wthh‘ focus only on

; ﬁécisions made by schools to which the students actually made appli-
. cation, as a means of questioning the assumptions of the Law School

Grid Model. “These data provide an alternative means for evaluating

- the overall reallocation of nonwhite students across law schools that

would occur from use of a strictly quantitative admission model.

" Overall, the 1990-1991 law school applicants made an average of 4.9

. TABLE N5
Socioecoriomic . e : Ethnic Group. .
Growp - _Asian American  Black . Hispanic  White Total
Upper P ) - e
Number 28 o396 150 . . 750 1,505

- Percent ' 2543 7 . . 2175 . 1645 2475 2431
- Upper-middle ) - : S

Number - ' .239 115 40 - 759 1253
... Percent T 2908 806 1535 | 2505 2024

; Mlddle ) .

" Number . IR . w2 178 84 . 1,39
 Percent (2092 0 1416 1982 2788 nss
Lower-middle R ' ‘ ; :
-Number- 200 . T4 44 - 611 2037 ¢
"Percént - - 45T . - 5004 4868 @ 2234 329

-, Total - ' L -
Number = 8&2. . 1427 912 3080 . 6191
" Percemt - 100.00 10000 10000 - 10000  100.00
- Id.at115n3. '

" 82 The relauonshxp between ethnicity and SES for the grcup of students who fall in the

" less-than:35 LSAT score, less-than-3.25 UGPA ceils on the LSAT/UGPA grids is both sta-
- tistically and practically llg]'u.ﬂcant. Due to the fact that small differences may be statisti-

cally significant whén sample sizes are large, measures of efféct size frequently are reported
10 serve as a measure of practical significance. The effect size for thcsc data is 33, 'l'hc

‘. ‘effect size is mcasured using Cohcn i w, which is w =

~ . ) -
N

Values for wof .1, are typlcally considered 10 be small effect sizes; values of .3 are consnd-

ered medium effect sizes. See gencrslly Cohen, § Supra note 39, at 216-26 (discussing effect

size mdex of Cohen's w).
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‘ applu:anons53 each’ (only As:an American’ studeuts apphed to signifi-
cantly more schools than white students—6.7 comp,a:ed with 4.8).

o which they ap-

Most students applied to‘a range of schools. Fun;? the number.of
|

- students who were accepted to at least one schoo

plied greatly exceeds the number who matncula;ed This is true for .

* both students of color and for white-students.- These data do not sug-

gest- that "applicants of color would attend gny school that offered - - g

" them admission.

Another important fact is that all t-year seats.in the law v

schools reported herein were filled in Fall/1991. Although some stu-

"' "dents who failéd 'to: gain admission migh readily lower their aspira-

tions and accept admission at a less selecl ve institution, they could do
50 ‘only with the consequence of displacing another student at’ that
institution. It does not necessarily follow that open seats in the less

~ selective schools would become avallalise -for apphcants of color as-a’

result of white students at those schogls gaining a place in the more
selective schools. Rather, some of the/seats at the more highly selec-

- tive schools could be taken by white gpplicants who made no applica- -

tion'to the less selective schools or yho did not choose to attend the

" less selective school. Thus, some of  the white students who lost a seat”

- at a less selective school might not/have been admitted to any school.

" The: assumptions of Summess's argument (ie., that applicants
would lower their expectanons/and apply to and attend less selective
. schools if there were-no tive action admission practices)ss are
“questionable, as suggested in the previous discussion. Even if those

assumptions were not questionable and applicants indeed would apply.

to and attend less selective schools, questions about how apphcants of
color would be a]locatedf across different law schools are of interest:

* This interest results partly from the belief that career opportunities
and social mobility are 16t independent of the reputation of the law
school attended. A second issue of ‘concern related to allocation of
applicants, and thus students, across. law schools is the benefits to the
educational expetiences of all law students that‘are a consequence of
interaction with a diverse student body. Previous research, using data
. from. Fall 1991 ﬁrst-year students has exammed the allocation of stu-

- 53 This average is based on all applications made by all 1990-1991 apphmn!s, mcludmg
applications to non-U.S. law schools. See supra note 7.

' 3 For. éxample, the data.in Table 2, supra p. 16, identify 50,640 admitted apphcants

-while the ABA reports 44,050 Fall 1991 first-year students. Sec Americen Bar Ass'n Sec-

" tion of Legal Educ. and Admissions to the Bar, A Review of Legal’ Education in the

United States: Fall 1992, at 67 (1993) (providing legal education and bar admission

statistics).
53'See Summers, supra note 13, at 384 (a.rgmng that preferennal adm:sslon .policies

merely.reallocate minority law students to more prestigious schools).
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' ‘_d'ems' of color across ;la\# schools categorized by various definitions of
,' presnge or similarity. A distinguishing feature of one of these clus-
" térs, Cluster 6, was the high percentége of minority students in attend-

ance. ' Approximately 19% of black students attended a school in

" Cluster 6, The data show that with the excepnon of Cluster 6, which is

. partly, dlstmgmshed by the high proportion of minority students 7 stu-
dents of color' wére proportionally better represemed among the three

clusters with' the “highest ‘median LSAT scores. and UGPAs than

-among the other clusters, and they .were fairly- evenly represented

among the three highest LSAT/UGPA clusters.8 For example, 6% of
the students aitending Cluster 1 schools are black, as are 6% of those

* attending Cluster 2_schools and 7% of those attending Cluster 3

‘'schools: Analyscs were undertaken to sort-the admission prediction
data reported in Table 2 to identify the school in the highest cluster to
-which each student was accepted (using only LSAT score and UGPA
to define relativé positions). An earlier study of students’ application

_and decision _patterns demonstrated that among schools to which they

were. accepted, applicants were most likely to choose to attend the

- school with the highest median LSAT score’'and UGPA.% Consistent
. . with the findings of Braun and Szatrowski,® Table 6 was built using
thie assumptior that apphcants would choose to attend a school in the

highest LSAT/UGPA clustér to which they were accepted. There are
obvious exceptions-to this assumption for individual applicants, but it -

R “is .useful for 1llustratmg the overall impact on the demograplnc distri-

bunon of students across law schools of an admission' model that uses

. only LSAT score and UGPA. The data in Table 6 illustrate a dramatic

reallocation of applicants of color across law school clusters. The per-
cent columns show the percentage of the total applicants accepted or
predicted to be accepted within cach cluster, For example, white ap-

plicants make up 78.6% of the total apphcants actually accepted 1o
Cluster 1 schools and ,87.76% of the applicants predicted to be ac-

.56 See Wightman, supra note 11, at 2528 (showing distribution of entenng students
among law schools based upon stratum and cluster of schobls). The clusters given in that

- study are numbered dlfferemiy such that Clusters 5, 4, 1, 3, 2, and 6 correspond respec-
"~ tively with Clusters 1, 2, 3,4, 5, and 6 in this study. See id. at 21.

) 37 Secid. at 28 (showmg that white students compnsed only 42% of studems in Cluster
)
% See id. (showmg general distribution of law sludems based on cthnicity for each law

school cluster),
59 See Henry 1. Braun & Ted H. Szatrowski, Development of a8 Universal Grade Scale

“for American Law Schools and the Reconstruction of Ideal Validity Experiments, in Re-

ports of LSAC Sponsored Research: Volume IV, 1978-1983, at 457,478 (Law Sch. Admis-
sion Council Report No, LSAC-82-3, 1984) (discussing tendency of students to attend best
schgool: to which admitied-as explanation of results).

See id.
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cepted based on the LSATIU GPA logistic regression modeL The least
affected group was Asian American applicants, particularly among
Cluster 1 and Cluster 2 schools. As is true for all the’ analyses re-

ported in this study, the greatest impact was observed among black -

applicants. Approximately 7% of the accepted applicants in each of

- Clusters 1, 2, and 3 were black in the 1990-1991 application year. The
model predicted percentages reduced to between a’low of 0.4% {Clus-
" ter 1) and a high of 1% (Cluster 2) among the schools in those three

-clusters. This table also shows that among the 711 black applicants
. predicted to be admitted to all ABA-approved schools, approximately
40% (284) would be admitted only to Cluster 6 schools—schools with

predominately minority student populations. These figures gre as-

tounding when compared with law school enrollment figures for 1965,

‘when affirmative action admission practices were not yet mdespread’ ‘

in law schools. The Association of American Law Schools (AALS)
reported that there were only 700 black law students in that year and
almost half were attending the five predominately black law schools.6!
The AALS also noted that black enrollment was 1.3% of total enroll-

. ment, and well below 1% in the 145 law schools that. were not pre-

dominately black.22 For the data reported in Table 5, ‘black applicants

are predicted to make up 1.6% of the fotal admitted pool and less

than 1% of the applicants admitted to one of the 163 schools not in-

cluded in Cluster 6.

. Using the Law School Grid Model mstead of the loglstm regres-
sion model resulted in a predicted reduction in representation of non-
white students that is somewhat less dramatic (black applicants were
predicted to make up 3.4% of the total admitted pool compared to
1.6% under the logistic regression model). Even so,.the Law School

Grid Model predictions are substantially lower than the observed pro-

. portions (black applicants made up 6.8% of the actual admitted pool).
More important, the discussion and analyses presented in this section.

demonstrated that the distribution across schools of admitted non-
white applicants would be altered dramatically and the assumption
that applicants of color would, in fact, attend any school to which they
were accepted is unsupported. These data illustrating the effects of an

admission model that relies exclusively on LSAT score and UGPA

necessitate a critical evaluation of the \Jvalidity of these two variables

8 Sce Brief for the President and Fellows of Harvard College as Amicus Cufiae at 36,

DeFunis v, Odegaard, 416 U.S. 312 (1974) (No. “73-235) (citing 1965 Proceedings of the

- Association of American Law Schools 112). There is substantial, but not complete; over-

ki l;b.esl\hrecu Cluster € schocls and the predommantly black law schools referenced by the
& See id.
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for use in the adrmssmn progess. Vahdxty issues are addressed in the

i next secuon.

. THE APPROPRIATE ROLE OF NUMERICAL INDICATORS

. The tension between commitment to the principles- of racial and
ethnic diversity and of competitive evaluation based -on quantifiable

- indicators of individual achievement frequerity results in questions

about the appl:opnateness of the use of numerical mdxcators, espe-
cially the LSAT, in the admission process. These questions typically
are raised by questioning the validity of the tést, particularly the valid-
ity of its use with applicants of color. However one does not need to
argue that the test is invalid or a biased predlctor against members of
. Certain-groups in order to substantiate the negative consequences of
misuse or overuse of the test in the ‘admission process. The LSAT is

- valid for a limited useS® and has a clearly defined, narrow focus:. itis a

- ‘fest of acquired reading and verbal reasoning. skills that have been
shown to correlate with academic successes in the first year of law
school. When it is used for a different and/or far broader purpose, not
only is the use inappropriate, but calling on the test to do more than it
was intended to.do damages its validity. This distinction is important
to-keep in mind because misunderstanding it can detract from the
more central issue. Spec:ﬁcally, several studies support the test as a
valid measure for the limited purpose for which it was designed and
indicate that it is as valid for applicants of color as it is for white apph-

" cants.$* However, a. test ‘that does a very good job of measuring a

6 See, ¢.g, Frankhn R. Evans, Recent Trends in Law School. Validity Studies, in Re-
. ports of LSAC Sponsored Research: Volume IV, 1978-1983, at 347,359 (Law Sch. Admis-

‘sion Councit Report No. LSAC-82-1, May 1984) (observing that LSAT is better predictor
of first-year performance than UGPA), Robert L. Linn & C. Nicholas Hastings, A Meta
- Analysis of the Validity of-Predictors of Performance in Law School, in Reports of LSAC

. Sponsored Research: Volume IV, 1978-1983, at 507, 512 (Law Sch. Admission Council

. Report No. LSAC-83-1, May 1984) (noting overwheiming evidence that LSAT and UGPA
have useful degree of predictive validity); W.B. Schrader; Summary of Law School Validity
Studies, 1948-1975, in Reports of LSAC Sponsored Research: Volume 11, 1975-1977, at
. 519, 532 (Law Sch. Admission Council Report No. LSAC-76-8, Dec. 1977) (noting that
"LSAT and-UGPA have been found 1o be substantial predictors in nearly every study};
_ Linda F.' Wightman, Predictive Validity of the LSAT: A National Summary of the 1990-

. 71992 Correlation: Studies 23 (Law Sch. Admission Counci] Research Report No. 93-05,

Dec, 1993) (finding that LSAT and UGPA are useful predictors of first-year performance
and that- LSAT is better predictor than UGPA).

"64 See,e.g., Robert L. Linn & C. Nicholas Hastings, Group Differentiated Prediction, §
Applied Psychol. Measurement 165, 165-66 (1984) (noting that most studies show that’
LSAT and UGPA tend to overpredict minority group performance rather than under-

" predict); Donald E. Powers, Comparmg Predictions of Law Schoo! Performance for Black,

Chicaro, and White Law Students, in Reports of LSAC Sponsored Research: Volume 11,
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oF 1990-1991 APPLICANTS BY CLUSI'ER, ETHNIC |

AW SCHOOL ADMISSION '

REGRESSION MopEL*

wo schools in the study are no! included in any cluster.

Acmal Percent - Predicied
l?uilt.elr Prcdmd‘ ' otA plicants Pemﬁm of
" Cluster . Admitted . Number ted Applicants
Americas Indian 1 % ) 088 17
Asian American 1. 471 - 360 7 044
Black - 1 420 24 (651 1.43
Hispanic . : 1 137 78 2.3 by
MexxcarrAmenm_ i - !;33 % . 5& - 038
fv":fi'é‘f“‘““ 1 5012 4783 78.60 87.76
Total - . 6453 5450
American Indian 2 40 20 o.;‘p‘ Eg
Asian American 2 s . 354 5:21 1.05
Black ! 2 618 88 6, 2 2:66
Hispanic ’ 2 . 367. 224 ) 3.-30 oe
Mexican American - % lg ;Ei’ (1)94 o4
5}’&':? Rican, 2 7897 7414 7930 88.09
Totat ' 5,958 8416 . 22~
‘American Indian 3 81 21 o.g . (1]33
Asian American "3 59 179 3 by
Black - -3 809 58 7.16 ost
Hispanic 3 247 7 Z.ig . P
Mexican' Amencan{ g -1§§ ig . (11'46 _ o
-Puerto Rican .
White 3 9,513 8,99 84.14 94.48
Total 11,306 9522 s
American Indian 4 [ . 23; ) g-;s
ap American ¢ o o 4 095
Bl 46 - . 95
H;:;kamc 4 420 - 207 '2.66 tl)f’g
Mexican American : lg;_ lg B Lll-g 0:24
Ri .
P\\l’llsl?: 8 4 13,251 12,648 83.93 9129 .
-Total ] ] 15,788 13,854
American Indian 5 -6 43 13; 5‘32
Asian- American 3 58 k': B 1 0
Black 5 233. £ 542 186
Hispanic 5 79 4 _1.8:1‘r 0:28'
Mexican American - 5 i.g 1; g;s o
: 5 . -
&Jl;rt::o Rican ' 5 . 3,814 3ns . 88.74 93.83
Total - ’ 4298 3970 -
American Indian .6 :1% . . 2:; g.?g ggg
By - meren . 556 284 a7 037
Hispanic 6 61 28 Sﬁ %.39 ’
. Mexican American 6. 45 27 3 e
Puerto Ricun - 6 12 7 1.05 73
- White - L3 397 540 34.79 57
Total . 1,141 935
ethnic enty was listed as “other” or not reported are included in the total
. ;ﬁ&l:canmu ?tggs;uhm ecache dgsr.er in order to accurately show the distribution. Addluonally.
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narrow, albelt important, range of acquired academic skills cannot
:serve as.a sole determinant in the allocation of limited educational
. opportunity. Neither cap it serve thdt purpose when coupled with
UGPA. UGPA carries its own.set of limitations, including the influ-
_ence of factors such as leniency of graders, rigor of the curriculum
“represented by the grades, and students’ motivation and application.
In ‘addition, the LSAT score and UGPA -of law school applicants are
correlated 38 with one another. Thus, there i is some redundancy in
“these measures.sS

Concerns. about vahdlty of the LSAT or the LSAT and UGPA
‘used in combination are often the result of misunderstanding or con-
fusion between the scientific definition of validity in test theory and
the lay interpretation of validity. Within the psychometric field, the
general concept of validity is a broad one, encompassing the accumu-

- lation of data to.support a particular use of a test. First, however, it is

important to.understand the scope and limitations of the test itself. It
is only in the contcxt of that lmuted use that validity data are
meamngful.

A Evaluatmg Va!zdz:y Ewdence

The usual procedure for estabhshmg validity with regard to the
LSAT is to obtain evidence that there is a relationship between it and
the outcome of interest—usually academic performance in law school
or, more specifically, performance in the- first year of law . school.
There has been and continues to be substantial statistical support for
the claim of validity of the LSAT for use in this limited sense in the
admission process.ss

Typically, this evidence’is in the form of a correlation.between

: LSAT and ﬁrst-yea: grade—pomt average in law school (FYA) or be-

1975-1977, at 721,747 .(Law Sch. Admission Council Report No. LSAC-77-3, Dec. 1977}

" {finding that. LSAT scores are as valid and successful a predictor for minority students ‘as
- for white students); Linda F. Wightman & David G. Muller, An Analysis of Differential « ]

-Validity and Differential Prediction for Black, Mexican American, Hispanic, and White
-Law Schoo! Students-1 (Law Sch. Admission Council Research Report Series No.-90-03,
June 1990) {noting that validity data does not indicate LSAT scores are less valid for mi-
norities than for whites),

-65 The correlation coefficient provides a measure of the strength of thc association bé-
tween two variables. The stronger the association, the higher the correlation. When two
correlated variables such as LSAT and UGPA are used jointly 1o predict 2 criterion such as
first-year grade-point average in law school (FYA), the amount of variance in the criterion
that they jointly cxplain is not so large as the sum of the amount of variance that each
explauis alone. This’is.so because some of the variance in FYA that is accounted for by
LSAT is also accounted for by UGPA.

.66 See sources cited supra note 63 (notmg value of LSAT as pred:ctor of first-year
pcrform.mce) .

Al
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tween LSAT/UGPA-combined and FYA.S” The correlation coéffi-

. cient provides some information about how iseful a predictor is—but

there is no cledr answer as to how large the coefficient should be in

order for the predictor to be useful® National validity data for U.S.

and Canadian law schools during the period 1990-1992 show that the -

'LSAT is. a substantially better predictor of first-year performance in
law school than is the UGPA.%* During that time period, the median

" .. correlation coefficient for the LSAT alone is .41, compared with .26
for UGPA alone.™ The data also show that the combination of LSAT

~and UGPA provides better prediction than either predictor. alone.™

The average multiple-correlation across 167 schools for, whom three -
" years of data ate available is .49.72 These results are consistent with

findings from earlier LSAT validity summary reports.™

The magnitudes of the correlation coefficients reported above are .

often the subject of criticism, particularly when considering that the

. square of the correlation coefficiént is an indicator of the amount of

the variation in the criterion that is accounted for by the predictors.
Squaring the median validity coefficient for LSAT score and UGPA
shows that these two variables account for approximately 25% of the
'variance in first-year law school grades. However, it is important to
understand the restrictions imposed on the magnitude of the coeffi-

cients by the design of the validity studies that are undertaken. Valid- -
ity coefficients are most likely an underestimate of the true validity of *

the LSAT alone or the LSAT and UGPA combined, primarily because

- the correlations are based only on the LSAT scores, UGPAs, and

FYAs of those applicants who were accepted to and attended the stud-

ied law school and received an FYA. Most applicants with low LSAT. -

€7 See soyrces cited supra note 63. .
* & See supra notes 16, 65 (explaining correlation coefficients).
. UGPA).
7 See id.
7 Seeid. | : . B
T Seeid Although the most recently published validity simmary report is dated 1993,
within-school correlation data are produced annually by the Law School Admission Coun-
‘cil for U.S. and Canadian law schools and the results are monitored annuaily. ‘So long as
results remain stable, as they have for the LSAT, there is litle need to update national ’
suminary data more frequently than every five to ten years. An updated summary report is
anticipated following the 1997 correlation studies, That report will summarize the first
available three-year data for students admitted with scores on the revised 120-10-180 LSAT
score scale. ‘The anoual analyses of these data for 1994 first-year students suggest that the
correlation study results-essentially paralle) the results found in'the 1993 summary report.
-7 See, e.g, Evans, supra note 63, at 359 (finding median validity of LSAT/UGPA-
combined predictor t¢ be .47); Linn & Hastings, supra note 63, at 516 (finding mean ob-
served validity of LSAT/UGPA-combined predictor to be .46); Schrader, supra note 63, at
531 (finding median validity of LSAT/UGPA<ombined to be 45). ~ - .

. tes'ts:u -

® See Wightman, supra note 63, at 23 (noting that LSAT is beter predictor than

apriloe) - prvéxsrri' IN LEGAL EDUCATION 33
scores and lov:J UGPASs are not admitted and, thus, there are no first-
year grades for them. As a consequence, they cannot be included in
the study. Also, students attending a particular law school tend to

‘have LSAT scores within a fairly-small range relative to the range of
 scores among all applicants to that school, as well as among all apph-
cants to all ‘schools. Each of these factors leads to.a phenomenon

" known as “restriction of range”—a reduction in the variability of the
* predictors within the data available for analyses.-Because there is less

‘variability in the scores of admitted students than in the scores of all
applicants, correlations are smaller than they would have been had the
class been admitted randomly from the total applicant pool. In addi-

" tion to the problém of reduced variability, matriculated students in-

clude some who are admitted as a result of special consideration. That
is, some studénts with low. test scores or low UGPAs are admitted to

- law-school, but ‘they are usually not typical of the low-scoring appli-

cants who are rejected. Instead, they are admitted because the school

. has some other evidence of their ability to do well in law school. Fre-
. quently these applicants show a discrepancy between LSAT score and’
"UGPA, and the admitting school allows a high score on one predictor.

to compensate for a low score on the other. Employing a compensa-
tory model in the admission process has the effect of reducing the va-

. lidity estimates. All of this supports the claim that the validity

coefficients reported for the LSAT tend to be underestimates. Even
s0, they are the best information available, and even as underesti-
mites, they are quite reputable, particularly when compared with the
validity coefficients reported for other higher-education admission
Questions about the overall validity of the LSAT often are raised
in conjunction with concerns about its validity for racial or ethnic mi-
nority group applicants,” Research into questions of differential va-

" For example, the correlation of the Graduate Management Adnission Test (GMAT)

-- total score with first-year MBA grades is .38, See Educational Testing Serv., The GMAC
 Validity Study Service: A Three-Year Summary, 1988-89 through 1990-91, at 5 (Oct. 14,

1954) (unpublished maniscript, on file with the New York University Law Review). For
the GRE, the correlations between verbal test scores and graduate first-year grade-point

I

average is.30; for quantitative scores; 29, for analytical, 28: For the three scores com-

bined, the correlation is 34, and when UGPA is added the correlation increases to 46. Sec

' 'Bducational;Tthing Serv,, GRE 1995-96 Guide to the Use of the Graduate Record Exami-

nations Program 31 (1995). , -
15 See, e.g., Edward Rincon, Tests Put a Bias in College Admissians, The Dallas Morn-

ing News, Apr. 7, 1996, at 6J (arguing that test scores of African Americans and Hispanics
have traditionally been uegatively inflienced by variety of factors having little to do with

" intelligence); Roberto Rodrigucz, Life After Hopwood, Black Issues in Higher Educ., Aug.

8, 1996, at 8 (noting experts who consider standardized tests as major cause of discrimina-
tion against people of color and women).
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lidity of the LSAT have repeatedly demonstrated that LSAT scores
used either alone.or in combination with UGPA are as valid or more
valid predictors of first-year grades in law school for black, Hispanic,
and Méxican American students as they are for white students.?® The

research also shows tha't,’ contrary to popMm‘béﬁef, when UGPA is
" used alone as a predictor, it is less correlated with first-year grades for -

black students than for white students.” Concern about the magni-
tude of the validity coefficients for applicants of color is based on con-
cérn about how to most fajrly evaluate test scores and undergraduate

- grades in making admission decisions. The reséarch has shown con-

" - sistently that when a regression equation is developed using combined
data from white and minority studénts the equation tends, on average,
- to overpredict law school performance for minority students.”

The. data presented in Tables 1, 5, and 6 of this study provide
~ evidence of the consequences of extreme or complete reliance on
LSAT score and UGPA when making admission decisions.’ The data
_ also demonstrate that, although the models fit well, they do not fully
- describe the admission process even for white students. Other factors,
~ . -though-perhaps less objective and more difficult to-quantify, play a
_part in admission' decisions.. The data also show unequivocally that
overreliance will lead to predictable and systématic exclusion of a
- “large number of minority applicants from legal education. Discussion
of other consequences of overreliance on LSAT and UGPA appear in
the next section of this study. It confirms that a large proportion of
those applicants who would be excluded are qualified to undertake

the academic rigor of a legal education. ' ' : .

" B. "~ Law School Graduation and Bar Passage Data -
to Evaluate Test Use Questions . ’

The data analyzed in this section illustrate substantial law school

- graduation rates and bar examination passage rates-among Fall 1991
first-year students .who would not have been admitted under the
LSAT/UGPA-combined logistic regression model. A statistical test
- did not find a significant difference within any ethnic group betweer
"the l,aw school graduation rates for those predicted to be admitted and
those predicted not to be admitted.- Some significant relationships are
observed between predicted admission decision and bar passage, but
for all'groups for whom the relationship is significant, the effect size is

76 See sources cited supra note 64 (finding that LSAT and UGPA are,no less valid |

predictors for minorities than for whites).
‘77 See id..
. T8 Seeid.
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l- i up. - - . o T e
everyM%Tiiﬁgprgngnt than the identification of the limitation of the
utility of LSAT score and UGPA in predicting graduation, however,

" are the actual graduation' rates reported in Table 7. The graduation

rates among those students who would not have been provided an

79 See supra note 52 (explaining effect size).
8 See supra note 8., S
_ B1-See supra Part L. ..
& See supra Part ILA-
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: : TABI.E 7 . ‘
DISTRIBUTION 01: FaLL 1991 FIRST-YEAR Law STUDENTS BY
ETHNIC GROUP, PREDICTED ADMISSION, Dacxsxou AND Law

ScHooL GRADUATION -

. Law'School Graduaiion

- o . Predicted Admission
Ethnic Group Decision - No T Yes
Amex;iun Indign . . - Yes Number = = § .- 30 .

. . . Percent*. 1420 871
o : . No l:umber B 8
o . ercent .. 2150 7850
_Asian American : Yes Number’ B I 394

. Percent 943 . 90.57
. ~ No l‘];'umber_' 76 574
C _ : - Pescent 1169 . 8831
- Black o Yes ) Number R T 132
e . ‘Percemt . 19581 © 8049
o No - Number - 372 T 1311
s . . ercent . 2210 . - T180.
Hispani¢ Yes : Number - 25 198
R Percent - 1n2r B3.79
E . No Number =~ 46 : 342
L c. - . Percent . 1.86 ©. 8814
. Mexican American Yes Number, . 14 ) L
o : Percent ©2090° 79.10
. No . ~ Number 8 )
- L \ . " Percent - 18,
Puerto Rican , "Yes © © Number - -24‘-’ K '-'3;53
-, - . ] Percent "~ -8.00 92.00
: No - Number . 25 " .q5 -
S R - * Percent © 1186 ~82.14 . -
White = Yes - Number Lm 16141 -
. . . Percent ' 983 - 90.11
No Number ', 408 TANS

N Percent . -8 - 19098

- Percem shows fow percentagu. .

- opportumty 10 entet law school under the regressfbn mbdcl is. i.mprcs-

sive, strongly supporting the ciaim by legal education administrators -

that-law schools offer admission to only those students-of color who

are qualified to meet the demands of law school academic work.8

The black students in this sample came to law school with UGPAs that
are; on averagé, nearly. one standard deviation below .those of the
white students and LSAT scores that average more than.one-and-a-
half standard deviations below.8 Even so, 78% of those who would-
‘not.have been granied admission if the decision rested. entzrely on

thosc numencal mchcators attained graduanon Thxs rate is not sxgmf— '

| B See, eg. 'l'hylor supra note 3, at B3 (ar ;
v ) guing that number of appl:cants allows
‘schools to Bl classes with Qualified students while also considering diversity. factors),

8 The LSAT and- UGPA means and standard deviations for these Fall 1991 first.year

students arc

.

. w:th those who would have been accepted.
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-1cantly below the graduatmn rate attamcd by those black students
whose admission status would have remained unchanged by the re-

gression model..
In mterpretmg these data, itis 1mportant to keep in mind that not

" only were & higher proportion of studerits of color at somie academic

‘risk, but students of color also represented a higher propomon of stu-
dents from lower SES backgrounds.85 Academic difficulty is not the

 ; only reason that some students failed to graduate from law school.
Data from the First Follow-up Questionnaire distributed as part of the

LSAC Bar Passage -Study suggest that financial considerations are
-among the most common reasons provided by students who-dropped

out durmg their ﬁrst year of law school.8

L2 Bar Exammanon Pa.s‘sage Rate Analyses.

_ Thc LSAC Bar Passage Study longitudinal database also carries
data about bar examination pcrformance for participants.®” The grad-
‘uation-data. provided in. Table 7 is only partial evidence of positive

- outcomes associated with affirmative action admission practices. Bar

passage rates, provide -another outcome variable against which those
‘who would not have been accepted by the model can be compared '
* With few exceptions,® graduation is not sufficient for entry to the ”
profess;on, graduates must also take the bar examination. ‘In order to
evaluate the additional outcome of entry to the profession, bar exami- -

_.* nation results data were-examined. Table 8 shows the proportion of

-students who passed and failed the bar examination separately by ¢th-

- nic group and by whether or not they would have been admitted to

".law school by the. LSAT/UGPA-combined model. Note that the data
in this table represent only those students who.graduated from law
school and for whom bar examination data were available.®

. . White” Black
Number of students 22,436~ 1,847
LSAT Mean - 3736 - 2868~
_ Standard deviation . 509 6.00 -
UGPA Mean - 326 . 286
. Standard deviation 40 A3 -

85_See supra note 5L -,
8 Sec Wightman, supra note 51 at 106-07,

87 See supra note 8. -
33 See Admission.to Bar by Slatcs—l991 1992, 1993; 1994, and 1995, The Bar Exam-

“iner, May 1996, at' 32,1 (showmg that Wisconsm still. offers dlploma privilege to select

schools), . .
8. Atthe time the data for this study were analyzed, 24,235 of the 27 135 Fall 1991 first-

. | year sludents who agreed 1o the release of their law school and bar pcrformancc data were .



B T NEW YORK UN[VERSITY LAW REVIEW o [vol 721

The bar passage rates among those students who would not have
gamed admission using the LSAT/U GPA-combined regression model

are compelling.. Across all ethnic groups, for those students who were. :

. predicted not to be admitted, the bar passage rates range from 72.5 to
93.3%. Among those who were predtcted to be admitted, the pass

rates range from 85.2 to 96.6%.%

TABLE 8
DISTRIBUTION oF FALL 1991 FIRST-YEAR LAw STUDENTS BY .
ETHNIC. GROUP, PREDICTED ADMISSION DECISION’ AND BAR
EXAMINATION StaTus '

Bar Examination Status

Predicted Admission ]

Ethnic Group : Decision " Feil : Pass. .
_ American Indian ] Yes ’ -4 23
. : . ’ 14,81+ T 8519
, No : . 17 55 -
o ‘ : Y5 7639
" Asian American Yes o2 - ul
No . 61 454
- . . ' - .. 1184 83.16
- Black . * Yes 12 111~
: - 976 7 90.24
No ‘ € 0 - .. 859
o : 2714 7286
Hispanic .. Yes . 13 174
- ’ 6.95 93.05
No .o 82 T 251
. . . . 17.16 - 084
Mexican American Yes . 4 - ’ 46
. .80 92.00
. . No 4 ) 295
. . 12,98 87.02
Puerto Rican  ~ | T - Yes - 1. 21
. . 455 C 95.45
No 7 7
o . : © 2155 . 7245
White Lo Yes. - 507 - 14397
. . 340 96.60
No . T B4R
: © 667 : 9332

* Percent shows row pereentages.

For completeness, a logistic regresswn model was constructed to
evaluate the relationship between-LSAT score, UGPA, and bar exam- °

t_x_tano_n pass/fml status The statistical mdtcgtors confirm _that these

g;aw;t to have graduated Among these graduates, bar examination data are available tor
. % For students who took the bar examination more than one time, status ts reported as
pass if they passcd 81 least one bar examination.
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.‘data ﬁt the model but the correlatlon between actual pass a.nd pre-' )

dicted pass is only 30—considerably lower than the correlation be-

‘tween actual and predicted admission decisions reported earlier in this
“study.?" This low -correlation is: partly attributable to the overall
".93.8% pass rate among’ “this sample.92 Thus, even though the regres:

sion model suggests a relanonshtp between the predictor variables and

- the pass/fdil criterion measure, it is not a strong one. A chi-square test

of- mdependence between predlcted admission decision (yeslno) and

" bar passage status (pass/fail) confirms this conclusion. That is, the

data show a statistically significant relationship and a small effect size.

" for Asian American, black, Hispanic, and Puerto Rican students, a

statistically but not practically significant one for white students, but -
no relattonshlp between the two variables for American Indian and

- Mexican American students.” “Thus, the data suggest little to no dif-

ference in the likelihood of passmg the bar examination between stu-

* dents predicted-to be admitted to law school and those predicted not

to be admitted by a model- that depends only on LSAT score and
UGPA

v . " m .
ALTERNATIVES To RACE oR ETHNICITY AS ADM[SSION
FACI‘ORS TO ACHIE.VE DiIversITy '

Advocatmg an admission process that does not take race into
consideration is not necessarily to advocate a process that relies solely
on numeric indicators of individual academic achievement. Some

" commentators suggest that there are a variety of factors that should be

used in the admission process that might identify diversity contribu-
tions or_evtdence of lack of educational opportunity.® Sttch factors

9 See supra notes.23-27 and aocompanymg text (discussing logistic regression admis-
swn medel fit). -

%2 The pass rate for this sgmple appears to be reasonably representatwe of the 1994
g;mduatmg class. " For the majority of those who entered law school in Fall 1991, the first
opportunity to take the bar examination was July 1994. Following that administration, the

» National Conference of Bar Examiners-(NCBE) announced an overall pass rate among
. first-time takers of 84.7%: See National Conference of Bar Exam'rs, 1994 Statistics, The

Bar Examiner, May 1995, at 12-14 (providing state-by-state bar passage numbers). Consid-

- . ering that LSAC data include repeater data, they were consistent with the national results

reported by the NCBE, suggesting that this sample is representative of the populauon from
which it was drawn, ..

93 The statistically stgmﬁumt du-square for white students is a consequence of the large
_sample size. The w is .07, not Iarge enough to be considered cven a small effect. See supra
note 52 (explmmng effect size). ”

M See, e.g., Chris Klein, With Diversity Under Attack, anate Schools Seek Alterna-
tives, Nat1 LJ., Apr. 29, 1996, at A18 (describing law school dean’s intention to “proble]

" the economic, social and geographic traits of the applicants™); Regent Scftens Stance on -
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o  'NEW YORK: UNIVERSITY LAW REVIEW

" [Vol 72:i ]

. could resuit in a 'student body that w;mld be diversé along a variety of |
. dimensions; including race.” Based on the

data from the samples.used
in' this ' identified f: hat might foster di-
in this study, three of the often-identified factors that might

versity—socioeconomic. status, selectivity of undergraduate ‘schOOL
and underjraduate major—were_evaluated. None of these factors
“produced a highly qualified; ethnically diverse student body when

R ic diversi itte i ‘rather than
the ethnic diversity of the admitted class if these factors, rather th
race, are taken into consideration systematically.in making admission

* decisions. These analyses fail to provide evidence that.any of the

- three iaciors; when used independent of or without knowledge 9f.
race. would result in an admitted-student pool that mirrors the ethnic

] - L, . .
diversity-achieved under current admssion practice.

. A. Socioeconomic Status Analyses

Some cbmmentatqrs Dave suggested using SES-as an approptiate

diversity factors Rather than focus on the broader qpe_stion of
whether it should be an additional factor in law school admission deci-
. sions, the analyses undertaken here focus on whether SES could func-
tion as a surrogate for ethnicity or otherwise ensure an ethnically

diverse student body without the use of ethnicity as a specific factor at”

all

father’s occupation. or education and family income are among the

most frequently ‘used surrogates. For these analyses, an’ SES index -

- generated from five standard indicators of SES-;mbthe’r’s_’ occupation,
father’s occupation, mother’s education, father’s education, and ap-

proximate level of family income at the time the respondent was in.

high school—were used. The data were self-reported by Fall 1991
first-year students who participated in the LSAC Bar Passage Study %
The index was generated using a cluster analysis methodology.s” The

_ goal of the cluster analysis was to develop an index that would classify- '

each responding student into a definable, hon}ogeneous SES category.
Four SES clusters of approximately equal size were found, and are
defined as follows: - S '

. - Affirmative Action, N.Y. Times, June 21, 1995, at Al (describing suggestion of University
of California regent to use “poverty and ‘life experiences’™ as factors). : o
"+ 95 See sources cited supra note 94. . . : :

9% See supra note 8. g o B ) o '
97 For n'-tl:chnicnl description of the statistical methodology used to develop this SES
" index, see Wightman, supra note 11, at 10 n.14. to- '

dmission process without simultaneous considera-

There is'.'n'o universally accepted index of SES, but parents’ or
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L  Upper. - Both mothers and. fathers of studentsin this group had

* graduate- or professional training and held professional jobs, The
level of education and the level of occupation are virtually identical
_for both the parents of these students. C

Upper-Middle. Fathers in this group tend to be professional work-
‘ers, but mothers are white-collar workers or homemakers. Fathers
‘of these students.are also likely to hold graduate or professional

. degrees, while mothers tend to have associate or bachelor’s degrees,
but no graduate or.professional training. —

© Middle. Fathers of students in this group tend to hold white-collar-
nonprofessional jobs, while mothers tend to hold a mix of blue-
collar and white-collar nonprofessional jobs. Additionally, fathers
.of students in this group have some college experience, with many
holding an associate’s degree, Mothers tend to have less education
than fathers, but at least a high school diploma. Students in this and
each of the higher SES groups reported average to above average

'family income when they were in high school.

Lower-Middle. Both mothers and fathers of students in this group

. tend 10 be blue-collar workers and are not college educated. Many

have less than a’high school education. Additionally, students in

_ this group described their family income when they were in high -
. school as below average. ' .

* One limitation of the analyses presented here is that SES data are
available only for the admitted students, not for all applicants. Thus,
SES cannot be added as a variable to the mathematical models of law
school .admission, which were developed using data from all appli-.
cants. As alternatives, the SES distribution by ethnic group, the mean

"LSAT scores and UGPAs by SES ‘group within ethnic group, and the
" impact of weighting SES factors on the predicted admission status of
. the Fall 1991 first-year students were examined. -

. -The SES breakdown by ethnic group and predicted admissioh
status is shown in Table 9. These data do not show statistically signifi-
cant differences between predicted “Admit? Yes” and “Admit? No”

- categories across SES group for any ethnic group.%® For example, the
- data show that 90% of upper-SES black students would not have been

admitted compared with 92% of lower-middle-SES black students.

- Although the percentages are dramatically different, the pattern is the

-same for white students. That is, 20% of upper-SES white students

" would not have been admitted compared with 19% of lower-middle-

SES students. These data suggest that schools are not currently plac-

$8 The * value for white students is staiistically significant as a consequence of the
large sample size, but the effect size w = .03, suggesting no practical significance. Sce supra

' note 52 (cxplaining effect size).
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ing special cohsideration.or weight on SES factors in the admission-

process.
Mean ‘LSAT score and mean UGPA by SES and ethnic.group,

" shown in Table 10,% add complexity to the question of what role SES
might play as a factor in admission decisions. For each ethnic group
except Puerto. Rican, the data tend to show a steady decline in LSAT
© -score across SES groups. ‘

This same trend is not present within UGPA data. It is temptmg
to interpret a linear relationship between SES and test scores, like the
one evidenced in Table 10, as evidence of cultural bias in-standardized

~ admission tests. There are alternative explanations for the observed ‘
relationship. One such explanation is the statistically significant rela-. .

tionship that exists between selectivity of undergraduate: school and
SES,'® which suggests that the observed differences in test scores may
reflect differences in educational opportunity. Untangling: these ex-
-planations is beyond the scope of this study and needs to be the sub-
ject of separate research efforts. The relevant issue for- the purpose of
this study is that the differences exist consistently within each ethmc

<

% The st_andard deviations for the means shown in Table 10 are as fpllows:

TABLE N6 .
v SD UGPA hYa) lLSAT
SES Group SES Group .
Upper-. . Lower- Upper- Lower-

Ethnic Group Upper Middle Middle Middle Upper Middle Middle Middle

Americen Indian 042 048 040 051 S80 541 525 674
Asian American 040 043 041 040 575 563 545 523
Black 043 033 . 045 043 600 633 551 5.76
Hispanic 044" 041 042 040 555 579 580- 656
Mexican American 040 040 042 . 033 471 554 49. 577
Puerto Rican 039 047 039 039 411 T42° 673  .617

*White 039 - 040 040 041 500 512 495 506
The sample sizes for,the means shown in Table 10 arc as follows: '
- TABLE N7 ’
: SES Group
Ethnic Group Upper. - Upper-Middle Middic Lower-Middle
American Indian 32 16 2 69
" Asian American 277 3 239 247
" Black - 488 . . 142 280 937
Hispanic : 114 123 - 133 241
Mexican American 74 57 96 284
Puerto Rican : 24 27 . 35 - 079
. White - : 5424 5762 - 6247 5,002

100 See Wightman, supra note 30, at 16 & 19 n.17.

e
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. TABLE 9

DISTRJBUI'ION ‘oF FALL 1991 FIRST-YEAR LAw STUDENTS BY

" ETHNIC GROUP, PRED[(.TED ADMISSION DEClSION, AND SES

L B P;edicted Admission’ SES
Ethnic Group " Degision Upper Upper-dedle Middle  Lower-Middle
. American Indian . Yes 8 4 6 17
- S 25.00 BO0 . 2400 24.64
No | 24 C 12 19 52
B = ’ 75.00 - 75.00 ' 76.00 75.36
Asian American - Yes 109. 147 ' 91 a3
- 30.35 45.65 - 3808 35.63
- No 168 ° 1715 148 159
" 60.65 54357 6192 64.37
Black " Yes: 50 14 .o )
e ) 1025 . 9.86 7.50 843
. Ne - 438 . - 128 259 .. 88 .
. S 89.75 90.14 92.50 91.57
Hispanic.  _ e T Xes 41 53 56 73
- : i .35.96 "43.09 42,11 30.29
. : 64.04 T 5691 57.89 69.71
Mexican American Yes 10 -8 .19 .30
- ' ) 1351 404 1979 10.56
. ) ’ No 64 49 " ke 254
- - ' ’ 86.49 85.96 - 8021 89.44
Puerto Rican Yes 3 5 10 7
- : ., 12.50 1852 2857 8.85
No i | 2 25 7.
- . : ' oL 8150 81.48 7143 91.14
. .White . . Yes 4342 4,455 5,054 4,061
) ‘ o © B0.0S 732 8050 81.19
No - 1,082 1307 1,193 941
) 19.95 2.68 19.10

* Percent’ shows wuhm gmup column pemenmges.

group, suggestmg that to the extent that SES receives weight as an
admission factor, the applicants within each ethnic group who would
be ‘the ‘beneficiaries of the extra consideration would be those who
demonstrate less of the. acquired skills measured by the test when
compared with apphcants from lugher SES groups within the same

_ ethnic group: |

" A second striking feature of the data presented in Table 10 is the
difference in both LSAT score and UGPA among ethnic groups within
the same SES group. ‘The pattern among the ethnic groups is similar
within each SES-group.. Among upper-SES students for example,_

“white students earned the highest mean LSAT score and black stu-

dents the lowest. The data also show that the mean LSAT for upper-

_SES black students is more than .one standard deviation below the

mean for lower-middle-SES white students. In combination, these ob-

servations suggest that use of SES as a quantified factor in the admis-




"~ - .Black - 287 219 &7
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) TABLE 10
LSAT anD UGPA MEaNs BY ETHNIC GROUP AND SES FOR FALL

1991 FIRsT-YEAR LAW SCHOOL STUDENTS -
Mean UGPA ‘Mean LSAT
SES Group - SES Group

¥

-3&(""?‘?":5—\“1"5!‘ sy ‘!.. 4

L. Upper- A Lower- .. - “Upper- ~ Lower-
Ethnic Group Upper .Middle Middle Middle Upper Middle Middle Middle

American Indian - 2.86 293 3.00 29 . 3470 - 3176 3117 3Lm

Asian Amercan 326 321 319 316 3716 3109 3560 3407
287 3062- 30.66 2820 2751

314 kX 314 13495 34.55:- 34,16 31.6_3
199 2 e 3478 3380 3378 3124
n 3215 %4 B9YI 299
383 379 3695 3624

Hupamc - 316
Mexican American 308
Puerto Rican  ~ 300 - 301 310
~ White I f N b B V. V.

"-'-..d,--.'.‘..'".. L .... fane e
PTF e L o Y ik
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Sihog et oo

- sion process without - conmderaﬁon of ethmcuy has the potential of

- giving preference to applicants who are likely to be at higher risk in
terms of minimum academic credentials. If SES is quantified and then
- wclghted it has the potennal to foster admission decisions that would __
result in a disparity in LSAT scores between ddmitted white appli- &
cants and admitted applicants of color that is even wider than the dis- - %
parity-reported in Table 10. Limited empirical evaluation of ‘these . /2
possibilities was conducted using thé Fall~1991 first-year law student

data.

In order to evaluate the impact on both the number of students
for whom the ‘admission decision would charige and the reIatwe N
. strength of their application credentials, various weights for SES were &
~added to the- admission probability estimates generated for the Fall i

'was then compared to the original minimum admission criterion, and. 7
-revised admission decisions were simulated. More specifically, if the
SES category were upper or upper-middle, no additional weight was - 3
added to the probability generated by the model. For those students, ;3%
probability.of admission was a function only of LSAT and UGPA in
. combination, using-the logistic regression parameters developed for <
the school that each attended. As before, the simulated admission de- 3%
- cision was a result of comparing the probability calculated for the stu- " ;7%
" dent to the lowest probability for that school among -applicants &
" . defined as admitted by the model. Weighted values were added to the ;&5
probabilities for students classified as middle and lower-middle SES %
- before the simulated admission comparison was made. Even after ap- '
plying weights that had the effect of adding a value as large as .075t0
the probability of middle-class applicants and .1 to the probability of

,\pnl ,997] DIVERSI’I’Y IN LEGAL EDUCATION . 45

lower-mlddle-class apphcants 101 only 57 apphggmts from all ethnic
oups were added to the predicted-to-be-accepted category. Among

;ﬂhose, 82% (47 students) were black, and this group included black

students with significantly lower LSAT scores and lower UGPAs than
those of black students not admitted under the model. Doubling the
wexght would increase the number of black students. predicted to be
‘admifted to 103, and the number of other students of color predicted
10 be. admiited to 27. Within each group, those students predicted to
e admitted solely as a result of ‘applying these extreme SES weights
had mean LSAT scorés and UGPAs significantly lower than the scores
of those students from the same ethnic group whose . decision status
did not change. Specxﬁcally, the mean LSAT score for those black

students whose predicted admission status would change from not ad-
" mitted to admitted is 23.64 compared with a mean of 28.54 for those

‘ who remain classified as not admitted. ‘The mean UGPAs for those

~same groups. of black students are 2.75.and 2.85 respectively. These
data serve as a stark reminder that there is still much about the inter-
‘relationships.among cultural diversity, SES status, educational oppor-
(unity, and performance on standardized tests that is not understood.

" More importantly, the data demonstrate the importance of carefully

evaluating the impact of formulaically including alternative admission
factors. Such-an evaluation'should include measures of overall conse-
quences, particularly with regard to the overall academic prepared-
ness of the affected apphcants and the apparent faimess among
applicants w1tlun the same ethmc or other targeted dwerslty group.

B Undergraduate School Selecuwty Analysas

: Another factor that can be mcluded in a law school admission
.model is the quality of the ‘degree-granting - undergraduate school,
" Some of the characteristics of the applicants’ undergraduate schools
may be related to both LSAT score and UGPA. For example, a lower -
IUGPA ‘from a more selective or more competitive undergraduate

* school might:reflect a higher level of achievement than a higher

UGPA from a less selective school. There are anecdotal suggestions
that, among the factors they consider, some law schools currently in-
- clude an estimate of the quality of undergraduate school based on the

~ mean LSAT of test takgrs from that school, but the exact procedures -

"l For examplc. a middle-class applicant whose probability of admasszcn was .40 before
weighting had a probability of 475 after weighting. Likewise, a lower-middle-class appli-

. -£4nl whose probability of admnss:on was 40 before weighting had a probabﬂ:ty of 50-after

*c:ghlmg_
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that they use are not publicly available.! For this study, undergradu-
dte school selectivity was classified as very high, high, medium, and °
iow using the selectivity categorization assigned by Alexander Astin,
Eric Dey, William Korn, and Ellyne Riggs.!% The selectivity m_cl'cx.-
~they developed to define strata for four-year colleges and universities,
is.an estimate of the mean score of entering freshmen on the verbal

" and quantitative portions of the SAT, or the converted equi_va.lents of

the American College Test (ACT) composite. o
The undergraduate school selectivity analyses conducted for this -
study were based on the 1990-1991 applicant data, in contrast to @e
SES andlyses that were, by necessity, based on the Fall 1991 entering
class data. Data from the 1990-1991 applicants suggest that selectivity
of undergraduate school is not independent of ethnic group. The sta-
tistical significance is attributable primarily to the attendance patterns
-of Asian American students, who attended very-high-. and high-
selectivity undergraduate schools in a significantly higher proportion
than students in any other group, The data also show that within each
. undergraduate school selectivity group, ethnic group is statistically
" independent of actual admission decision, but is not independent of .
the decision predicted by the LSAT/UGPA-combined logistic regres-
sion model1% The distribution of the 1990-1991 applicants. by ethnic.
group, predicted admission decision, and undergraduate school selec-
tivity is shown in Table 11. Specifically, within each selectivity index”
group, Table 11 shows that the proportion of white applicants pre-
dicted_ by the regression model to be admitted is significantly greater -
than the proportion predicted for any other ethnjc group. These find-
_ . ings aré consistent with the data reported previously by showing that -
" the mean LSAT and UGPA for white applicants is significantly higher
than the means for any other ethnic group except Asian Americans.
. These data also show that in actual admission decisions within each
ethnic group, applicants from more highly selective undergraduate -
" schools are no more likely to gain admission to law school than are
applicants from less selective schools. In contrast, when the predicted
admission decisions derived from the logistic regression mode] are
considered (again within  ethnic -group), applicants from the more-

. 12 See, e.g., supra note 34 (quote stating NYU's policy to consider competitiveness of -
undergraduate”school). - )

102 See Alexander W. Astin et al., American Council on Educ.,, The American Fresh- |

" man: National Norms for Fall 1991, at $4-95 (1991) (presenting statistical portraits of stu-

" * dents entering college). : ]

104 A chi-square test of independence shows the relationship between ethnic group and
predicted admission decision to be both statistically (p < .001) and practically significant
for each undergraduate-school-selectivity index category, The effect size w ranges between
25 and 29 among the four categorics examined. See supra note 52 (explaining effect size). - .
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) highly scﬂ;_:cti_ve undergraduate schools are predicted to be admitted in

" greater numbers-than applicants from less selective schools.

Two conclusions can be drawn from these analysés.- First, the
. data‘suggest that undergraduate school selectivity is not an important
factor in currént admission practice. That is, undergraduate school se-
lectivity is statistically independent of actual admission decisions. Sec-
‘ond, the data do not support using undergraduate school selectivity as
an additional quantitative factor to increase the ethnic diversity of the
admitted applicants in an admission model that relies exclusively on
LSAT score and UGPA.. Support is absent partly because, within each
ethnic group, the proportion predicted to be admitted already is
- higher among the higher selectivity schools than among the middle or
“lower selectivity schools and partly because, within each selectivity
. group, the mean LSAT scores-and UGPAs of white applicants pre-
dicted not to be admitted exceed those of the applicants of color. The
most. frequently .observed consequence of adding .undergraduate
school selectivity to the admission model is to advantage white appli-
cants from higher selectivity schools over any applicants from lower

- selectivity schools. ' o '

C. [_Inder_g}aduate Major Analyses

The final potential admission factor examined was undergraduate
major area. These data analyses were undertaken to examine whether
‘members of different ethnic groups are more likely to be clustered in
_specific major groups, whether ethnic group members might be differ-
entially admitted from different major areas, and finally, whether the
difference. in probability of admission between white applicants and
~ applicants of color diminishes after controlling for undergraduate ma-
jor area. Seven major areas were identified from undergraduate ma- .
jor .information- self-reported by law school applicants:- arts/
-humanities, computer science, natural science, health professions,
‘business/management, engineering, and.social science. Again, these
analyses were based on- the full 1990-1991 applicant pool. The results
indicate that ethnic group membership is independent of undergradu-
ate major category. Thus, there is no support for the hypothesis that-
members of certain ethnic groups tend to be clustered in specific un-

dergraduate major areas. =~ =’ ‘ i
. Within ‘each undergraduate major category, ethnic group is

 independent of actual admission decision, but not independent of pre-
-+ dicted admission decision.’® Table 12 shows the distribution of 1990-

s, A cﬁi-square test of independence shows the rclati'onéhip between ethnic group and

" predicied admission decision to be both statistically (p < .001) and practically significant,
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. - DISTRIBUTION oF 1990-1991

TABLE 11

.

\

Law ScHoOL APPLICANTS BY ETinie © ¥
- GROUP, PREDICTED ADMISsION DEcISION, AND UNDERGRADUJL\TE c 7

SCHOOL SELECTIVIFY . .-

B L " . Predicted Admission
" Ethnic Group Decision -

. Undergraduate Schoot Selectivity.

_ Very High High Middle - Low .
American Indizn Yes 17 . 271 -7 .63
: . 33.33+ 3824 2184 © 2903
No M 63 S/ 154 -
. o . 66.67 6176 216 70.97
Asian American - A Yes 448 . 496 261 240
. . _ 51.44 4069 . 3480 3488
No 21 T3 489 448
. 48.56 5931 . 6520 - 6512
Black  ~ - Yes 115 124 127 329
’ - 14.50 10.10 " 828 10.08
No 678 L104 1406 2935
' : ) 85.50 89.90 " 9L72 89.92
Hispanic ) Yes » 239 148 |
o ) 44.91 um9 B4 T n;
' . No A1y 448 1/ o -
{ 55,09 65.21 Th86 76.18
Mexican American Yes - .35 822 &0 s
. S ) 2.7 T 2477 24.79 19.04
. “No. 72 249 82 319
L. ST 67.29 523 7521 80.96
. Puerto Rican " Yes 4 . 26 a 28
. o : - L2162 19.55 14,65 13.85
] ‘ No 87 - . 107 gkz 174
L ’ * . - 78.38, 80.45 - 85.35 86.14
+ - 'White . Yes 6,758 10,948 10882 .« 10,726
T - i © 6495 58.81 5320 51.18
No . 3.669 7 9554 10244
. - - 3505

1991 applicants by ethnic group,

- - dergraduate major category. As
school-selectivity index groups,
group, the proportion of white
was significantly greater than’
group. For example, 56% of
majors are predicted to be a
science major applicants. ‘This findin
icantly higher LSAT scores and U
each of these groups. Thus, these
cific undergraduate major areas in
nificantly increase the number of p

* Percent shows within group column percentages.

predicted admission decision, and un-
was the case for the undergraduate-
within each undergraduate major area
students predicted to gain admission
the proportion-in any other ethnic
white applicants who were social science

dmitted, compared to 9% of black social

8 is not independent of the signif-
GPAs-earned by white students in
analyses suggest that targeting-spe- -
the admission process will not sig-
otential students from any specific -

for each undergraduate major area. The effect size w rx'mgcs between .19 and 29 among

the s?:vcn_ major areas cxamined, See Supra note 52 (exp!

laining effect size). -
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" s.for applicants of color.
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ddiiionaﬂy. the data show that even when undergrad-
major area is held constant, the pmportion-preghct;d to be ad'—
.uai:fed tg) law school is significantly higher for white applicants t_han it

. : i TABLE'12 - . -
' 1<TRIBUTION OF 1990-1991 LAW SCHOOL APPLICANTS BY ETHNIC
DisTR " GROUP, PREDICTED ADMISSION DECISION, AND
- UNDERGRADUATE MAJOR

. - Undergraduate Major
‘.-‘;“d,i“.‘d :M,;l .Compulcr Namral Healh  Business Social
- Libaic ‘})ecisiozn'ﬂunmﬁl.ies Science  Science Professions Management Engineering  Science
. Lirobp : -
sesian | Yes . 320 .1 7 3 3 ‘; s o
B I Jale. 10000 4375 2500 R YR} :
R e w0 ¢ 9 7 9 159
- o 659, 000 625 7500 s %m0
‘agian - - Yes 264 . '21 84 14 419 .
AR 0 e 4006 4655 BOT - 3500 4589 33 89};.10
A e m W Bt L% e 1321 e
' oy B A8 60 un g
".' ' . - 31 . - 8’ . - 163 .
Buck "o Ys S I0e . itz 151 s Tem - BB 928
‘- ' ’ No . \ 1;143 . T3 171 ‘146 1,351 184 3,050
' . 8909 | SATI  B4AS 481 . 893 g?rr ) g.n
"¢ Hispanid o 2 o om | s 195 :
- Hepuis e B e s @t BI.  BE - 706
. No - 2% - 10 -°25 10 389 47 804
T s 8333, 8435 7143 6661 6;38 1213,94
: X " T 1 “o
Mexican . Yes . 56 1 , 7 o - 2
L Ame - 1667 30000 429 212 Y
T AR N gg.ns 5 2 6 .° 160 19 42
: ? TS 233 . 000 8T - 7488 %00 Z.ss
Puero  Yes | 1 8- 0 2 “
Ri 216, 2500 384 000 1550 . 1808
L N 8 3 3 6 109 9. .
- 7B K0 610 10000 M0 BR 856 -
Whi Yes - 82M m 1,748 416 10077 1309 17335
e 5720 5400 - 5429 4051 56,14 5058 55.80
" No 519 10 142 6% 7812 129 13731
T 4280 4600 4571 349 4386 49.42 4420

* Percent shows within group column percentages.

SUMMARY AND CONCLUSIONS_

‘This study used a variety of statistical methods and law school’
application, admission, and performance data as wgl} as bar examina-
tion performance data to empirically evaluate inquiries and assertions
-about affirmative action admission practices and outcomes in legal ed-
ucation, -First, two- models that use LSAT score and UGPA as
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" predictors of law school admission were de»_'tﬂo'ped.“"s 'I‘hesc. models

" were used to examine whether there continues to be a need for affirm- .

-ative actio_n‘ admission practices in legal education to assure a quali-
fied, ethnically diverse student body. The outcomes from these
analyses confirmed that an admission model that relied on-LSAT and

- UGPA (which captured quite accurately the admission decisions for.
white applicants made by law schools in 1990-1991) would result in a

. law school student body that mirrored the .ethnic ‘makeup of law
schools of thirty years ago,107 = : " R

This st'ud‘y- posits that a realistic admission model is one that eval- -
uaies probability of admission for each applicant separately for each .

of the schools to which applications were submitted. The procedure
followed was to first model the data for white applicants and then, if
the data fit the model, determine whether the model predicted deci-
sions for applicants of color equally well. Logistic regression methods
were used to build such a model. A separaté regression model was
developed for each law school using its own applicant data and admis.
sion decisions. This resulted in a weight that could be applied either

- to the LSAT score and UGPA used in combination or to the UGPA"

. alone for each applicant such that the model- would maximally predict -

the school’s admission decisions. Evaluation of the models revealed
that- a two-variable prediction model fits the law school admission
:data very well. The correlation between actual and predicted admis-
sion decisions using the two-variable model for white applicants was
_ .78 across all the law schools.. Using the UGPA as the only predictor
does not fit quite so well as the two-variable model: the correlation

- between actual and predicted admission was .49, The correlations be-

tween actual admission decisions and decisions predicted by the mod-
els were considerably lower for each nonwhite gfoup of applicants,
suggesting that factors other than LSAT and UGPA were included in
adxmss:gn decisions for applicants of color. Even more persuasive is
' the fmc!mg. tl;z_n the number of predicted admissions for each nonwhite

group is significantly lower than the number of actual admissions,
- - Applying these models produced ani-elegiac picture of predicted eth-
nic diversity in legal education. Results showed that only 41% of the
students of color who were offered admission to law school during the
+ 1990-1991 application year were predicted to be admitted by the two-

variable logistic regression model. When' Asian American applicants

were excluded, the predicted admissions dropped to 32% of the actual

admiSSiong_. The most adve_:rsely__affected group of applicants would be -

106 See supra Part LA,
107 -See supra Part LB,
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admission were predicted to have been admitted under this model.
The impact of a race-blind admission model was also evaluated

'u‘s'ing an alternative model that is conceptually and mathematicaily
" simpler. The alternative model collapses data across law schools and

estimates the number, of applicants from each ethnic group who would
have. been offered admission to at least one, but any one, of the 173

. ]aw schools included in the study. This model required the calculation
" of the proportion of admitted white applicants to total white appli-

cants observed within various ranges of LSAT scores and UGPAs.

" These proportions were then applied to applicants of color within the

same ranges of scores and grades. The LSAT and UGPA ranges were
placed into a nine-by-eight grid, thus the method is referred to as the
“Law School Grid Model.” The results paralleled the data for the lo-
gistic regression model and showed that approximately 65% of the
students of color who were offered admission to law school during the -

" 1990-1991 -application year were predicted to be admitted under the

Law School Grid Model., When Asian- American applicants (whose
-mean LSAT scores. and UGPAs approximately equalled those of
white-applicants) were excluded, the predicted admissions dropped to

57% of the actual admissions. Once again, black applicants were the
- 'most severely affected. Only 23% of black applicants who gained an

offer of admission were predicted to be admitted under this model.
" The Law School Grid Model was developed primarily to evaluate

- the claim that affirmative action admission practices do not increase

the overall nuniber of minority law students, but simply allocate stu-
dents of color differently among the law schools.’98 One limitation of
the Law School Grid Model, as well as of the claim of differential
allocation, is the assumption that students of color would be willing

~ and able to attend the schools that are most likely to offer them ad-

mission. More than half of the black applicants in this study had
 LSAT scores lower than 35 and UGPAS less than 3.25. The data sug-
gest that approximately three quarters of the white applicants with .
academic credentials in those:ranges attended law schools that are

-among the more expensive and have the lowest percentages of minor-

ity students. These data cast doubt on the assumption that applicants
of color could simply be reallocated to these law schools. The other
group of schools that most frequently accepts students in those ranges

_ reports minority enrollments of 50% or more. Given that no seats in

these schools were left empty, and that the number of seats would be
unlikely to increase, the lowest scoring applicants to these. schools

" 108 See Summers, supra note 13, at 334,
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. would likely lose their opportunity to attend law school if higher scor-
-ing applicants of color were reallocated. The net result remains the
likely reduction of a substantial proportion of students of color in

_ legal education. : '

The study next examined the issue of the appropriate use of the
LSAT score and. UGPA in the admission process,!0? Frequently, ob-
jections to the use of .these measures in the admission’ process are

 raised within the context of validity, particularly validity of the LSAT.
. This study reviews available.data to explain the purpose for. which the
test is valid'and the substantial evidence that exists to support that
validity. The study also presents data to support the validity of the
test -specifically for black, Hispanic, and Mexican American appli-
.cants. The final discussion of inappropriate use and overreliance on
these measures focuses on data from the LSAC Bar Passage Study 110

These data are used to illustrate some outcomes of current law school .

admission practices and to compare them with admission practices
that would result from relying solely on LSAT and UGPA. - Analyses
of the LSAC Bar Passage Study data show first that law school gradu-
ation is statistically- independent of admission predicted from LSAT

and UGFA for every ethnic group. They also show that when a sépa- -

 rate logistic regression model is built for each law school (i.e., LSAT
and UGPA are used to predict whether graduation will or will not
occur) these two variables are not significant predictors of graduiation.
Additionally, analyses of these bar passage data demonstrate that a
logistic regression model that predicts bar passage from LSAT score
and. UGPA does not fit the data nearly as well as the model to predict
law school admissiqn does. The correlation between predicted and
actual bar passage is*30. The same data als6 show that for most, but
not all, ethnic groups, there is a statistically significant relationship
behtwelen passing a bar examination and predicted admission to law
school. '
The final section of the study examines other factors that might

be‘included-in_ an admission model to analyze the impact including
_ su_ch faqto;s might have on the ethnic distribution of the admitted ap-
plicants.!* Three factors are examined: sociceconomic status, selec-

tivity of the degree-granting . undergraduate school, and

undergraduate major. None of these factors showed promise for help-

ing to ideatify an éthnically diverse group of qualified students. Eval-
uation of the SES data, -in particular, .highlights the dilemma of

109 See discussion supra Part II.
U8 See supra note 8 and accompanying text,
NI See-discussion supra Part III: '
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- employing a surrogate for race in the admission process. When stu-

dents were separated by SES group, using self-reported measures of
SES, the data showed that the lowest SES students within each ethnic
gtoup -reported the lowest LSAT scores. One consequence of apply-
ing sufficient weight to SES.-to change the predicted admission deci-
sion for some students is that the students who would be admitted

* under an SES-weighted model would have LSAT scores and UGPAs

that are statistically significantly lower than the'scores.and grades of
other students in the same ethnic group who would not be admitted.
This practice. would have the effect both of admitting students of
kigher academic risk.and of widening the gap in academic preparation
between admitted white students and.admitted students of color.

~In summary, the data presented in this study provide bleak pros-
_pects for continued ethnic diversity in legal education if admission de-
cisions depend on a model defined exclusively by LSAT score and
UGPA or, by extension, an admission practice that yields results that
parallel those predicted by an LSAT/UGPA model. The inappropri-
ateness of relying on those two quantitative indicators of acquired ac-

-~ ademic skills is not a consequence of their overall lack of validity for

the purpose for which they are intended, and, in fact, data are re-
ported and cited herein to unequivocally support that validity. The
issue rather rises from an inappropriate use of those measures that -
results not only in ‘a loss of validity but systematic and predictable
discriminatory selection in our nation’s law schools. Neither LSAC, as

- the developer of the LSAT, nor the taw schools, as users of the scores

and gatekeepers of the profession, should tolerate such abuse.
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