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The attached Jennings/Cahill/Luray memo seeks a decision on
endorsing the Equity in Prescription Insurance and Contraceptive
o Coverage Act (EPICC), which will be introduced tomomow.

Like the FEHBP mandate you signed into law last year, this bi-partisan
bill would require health plans to cover prescription contraceptives, if
they cover other prescription drugs. Women’s and pro-choice groups

~ have made EPICC a top legislative priority.

Issues. There are two primary issues: First, the bill lacks a
“conscience clause” allowing plans with religious objections to opt
out; women’s/choice groups oppose such a clause on tactical and
substantive grounds. The Administration believes their approach is
misguided - that it’s important to acknowledge religious objections.
Second, like other coverage proposals (e.g., mental health, substance
abuse treatment), EPICC could increase premiums (about 1%).

Option 1. Endorse EPICC, while signaling your willingness to work
on conscience clause language, thereby implying support for the clause
without offending women’s groups. DPC, OMB, and OPL/Women's
Office support this option. They think the bill’s conscience clause
omission is a mistake, but that you should support women’s groups on
this issue.

Option 2. Do not endorse, but work behind the scenes to pass
legislation with a conscience clause, thereby avoiding criticism for
imposing insurance mandates while developing a workable
conscience-clause compromise. HHS would prefer no endorsement if
you are likely to endorse other premium-increasing coverage
mandates because the cumulative impact would undermine our
credibility on the cost/coverage issue.

\J Option 1 Option 2 Discuss
E \ %m Sean Maloney{‘;‘
l km'a couAAlLal. Uit David Goodfriend%
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THE WHITE HOUSE
WASHINGTON

June 8, 1999

MEMORANDUM TO THE PRESIDENT

FROM: Chris Jennings
: Mary Beth Cahill
Jenny Luray
SUBJECT: - Impending Introduction of Contraceptive Coverage Legislation

We expect a bipartisan group of Congressional members to introduce the Equity in Prescription
Insurance and Contraceptive Coverage Act (EPICC) this Thursday. The legislation would require
health plans to cover prescription contraceptive coverage if they cover other prescription drugs; it is
generally consistent with the measure you signed into law last year mandating such coverage in all
plans participating in the Federal Employees Health Benefits Plan (FEHBP). This memorandum
provides background information on this issue and seeks guidance as to whether you want to
endorse the bill when it is introduced.

BACKGROUND

Current Coverage Status. While well over 80 percent of private insurance plans cover prescription
drugs in general, only about one-third cover the costs of oral contraceptives (the most commonly
used birth control method). HMOs provide slightly better oral contraceptive coverage but only 39
percent cover all five leading methods. According to the Kaiser Family Foundation, three out of
every four women say that cost is an important factor when choosing between a birth control
method that is covered and one that is not. -Moreover, women of childbearing age spend 68 percent
more in out- of—pocket health care costs than men do, although there is no specific breakout as to
what percentage is for contraception.

EPICC Legislation. EPICC was first introduced in the last Congress by Senators Reid and Snowe
and Representatives Lowey and Greenwood. This legislation would require insurance plans to
cover all FDA approved forms of contraception if and to the extent that they cover other
prescription drugs. The bill also would require plans to provide outpatient contraceptive services
(such as exams and fittings) in the same manner as they cover other outpatient medical services,
Similar legislation has been introduced in 19 states in the last two years, and Maryland and
Georgia recently became the first states to enact such laws.

When it became clear that this legislation could not be passed last year, EPICC's sponsors focused
their attention on working on encouraging. the Congress to extend these protections to FEHBP
plans. After a lengthy fight over "conscience clause" language, Congresswoman Lowey -- with the
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help of the Administration -- secured passage of the FEHBP provision in the Omnibus
Appropriations measure you signed last fall. Leading women’s groups and the pro-choice
cormmunity hailed this as a major victory. The same group of supportive Members, along with
supportive women's and pro-choice groups are now tumning their attention to winning contraceptive
coverage for those in all private plans. : :

Policy Arguments for EPICC. The women’s and pro-choice communities believes that EPICC
provides an all-too-rare opportunity to promote a positive agenda. Better contraceptive coverage
means fewer unintended pregnancies, which means fewer abortions. For this reason, EPICC is now
a top legislative priority for many of the leading women'’s and pro-choice organizations.

Endorsing this legislation would be consistent with your past position on FEHBP and would once
again position us on a women's health issue that has strong policy rationale. It strengthens our hand
on the pro-choice agenda and would be extremely well received by the women’s advocacy
community. Just as important, your endorsement would make a substantive contribution towards
increasing the likelihood that this legislation would pass the Congress this year.

Mandates and Potential Impact on Cost/Coverage. We generally have avoided endorsing bills that
impose insurance coverage requirements -- particularly when they are initially introduced. We
have taken this position for two reasons: (1) to avoid the criticism that such “rifle shot”
requirements increase premiums and thereby increase the number of uninsured and (2) to avoid
starting down the slippery slope of supporting a slew of other insurance requirements.

As you know, you already support the Patients’ Bill of Rights legislation, which although mostly
requiring procedural rather than coverage requirements, is projected by CBO to increase premiums
by about 4 percent). In addition, you have been asked to support legislation to impose further
coverage requirements for mental health and substance abuse treatment and to assess a 1 percent
premium fee on private plans to help finance the cost of training physicians in teaching hospitals
and academic health centers. Although EPICC is projected to add only 1 percent to average private
sector premiums, the accumulation of these policy initiatives could make us wvulnerable the
criticism that we are decreasing the affordability of insurance.

Conscience Clause Issue. One notable shortcoming of the current EPICC bill is that it does not
include a “conscience clause” for plans that have religious objections to providing contraceptive
coverage. Although the bill’s sponsors and the pro-choice community recognize that this issue will
have to be addressed before any bill reaches your desk, they oppose including any “conscience
clause” language at the time of introduction. They are taking this position for two main reasons.
First, they believe that the “conscience” problem is not as great in the context of contraception as in
the context of abortion. Second, they believe that adding such language could leave too many
women without access to contraceptives in light of Catholic-affiliated providers participating in the
managed care market. The sponsoring members and groups would rather deal with this issue as and
when it arises than introduce a bill that they believe already represents a significant compromise.
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We believe that the advocates’ position on this matter is mistaken, and that it is important to signal
up-front an explicit commitment to accommodate plans with religious scruples. To omit it makes
advocates vulnerable with respect to an issue that they will lose in the end. [n addition, omitting
conscience language makes the bill supporters vulnerable to a “double-standard”™ charge; they are
willing to support such language when it applies to the Congress and federal health plans, but not
when it applies to health plans in the private sector. The sponsoring members and groups, however,
have rejected our advice on this issue.

OPTIONS
The following are the most viable options for your consideration:

(1) Issue a statement of support for the new legislation, but do so in a manner that subtly
signals your willingness to work on conscience clause language. Under this scenario, you
would release a statement at the time of introduction that notes your support for similar legislation
‘last year and calls on the Congress to take further action, applying to private health plans, on this
high priority issue. Such a statement would imply support for a conscience clause (since last year’s
bill had one), but would not offend the pro-choice community at the time of introduction.

(2) Not endorse this legislation, but work behind the scenes to get legislation passed with an
appropriate conscience clause. Under this approach, you would take no formal position at the
time of introduction, but advise the pro-choice community that we will provide technical and
strategic support to pass this bill on Capitol Hill. Such an approach would allow you to avoid
criticism relating to the cost of imposing inswrance mandates and also would allow us to develop a
workable conscience-clause compromise.

White House and Agency Positions on These Options. DPC, the Women's Office, the Office of
Public Liaison, and OMB support option one. Although believing that the pro-choice community
is making a significant error by not including a conscience clause provision in the bill at the time of
introduction, these offices believe we should respond positively to the women’s community on this
key legislative priority and provide momentum to a bill guaranteeing equity for women at a low
cost. In addition, these offices believe that the Administration should provide early support for this

positive, proactive message on choice. HHS believes that this decision depends on whether you
are likely to endorse other coverage mandates (like mental health parity) in the near future (like
mental health parity); if you are, they would support option 2 because the cumulative impact of
these endorsements will undermine our credibility on the cost/coverage issue.

Office of the Vice President. The Vice President’s Office is now determining whether it might be

advisable for the Vice President to be the lead advocate for this legislation out of the White House.
If so, they will report back tomorrow and will make a request to you through DPC.

Option 1: Option 2: Let’s Discuss: .
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Contracepti-ve Covérage:
Toward Ensuring Access

While Respecting
By Rachel Benson Gold

Recent high-profils confrontarjans * ’
aver requiring @overage of conrrs.
Geplive services In insurance plaas
have raised hngmnding, therny
“consejence issues, albejt in 3 new
conlext. But whether the debate js
over coverage for federal emplayees
or coverage for all private secrar
employees, the cenpral Questions
remain the zame: What individuals
or entities should be entited ¢o
claim a eonscientious objection to
contraceptive coverage on whar
grounds, and how oan the delereri-
ous {ropae; of those objections on
individugls needing and entitled 1o
services be minimized?

Government as Employer
This fall, the feders] Bovernment
took the erucial step of guaranteeing

Conscience

®eptive covarage argued for the
widest possible dozscience exemp.-
ton—one that would aljow any plan
to decline to provide the coverage
bedause of a “gorgl” objection 1o
doing s0. In ordey o guarantee
acess to the greatest number of
enrollees, contraceptive ovurage
supporters pressed for the narrowest
possible exemprion—one that would
Permit only dlearly refigious plans o
Opt out of coverage, In the end, sup-
porters prevailed; the final |

allows an exemprion only for plans
thaciobjest to contraception “on the
basig of religious heliofs »

[ As for individual hegleh aize providers
operating within plans, the proyision,
as egacted codifies the widely
aceepted standard that individga]
Practitionens may decling 1o provide

Soutraceptive coverage for jts own
employses i the largest employer
sponsored insurance in the
workl, the Federa] Employees Health
Benefits Program (FEHBP), Clearly,
grappling with the gisstion of on-
gelence was key 16 allowing the pro-

posal ro become 2 reality for the

curollees in the pro-
mﬁm)

As ultimately played out jn the
FEHDP debute, the conscience issue
kad two distinet aspecis—the firge
regarding health plans thar sign con-
tracts as corporate entities with the
Office of Personnel Marsgemens
(QOPM), the federy} agency adminis-
tering the insyrance program, and
the secand redarding individual

health caré providers operating
within those plang,

The first jssus was by far the more
lsontenﬂous. Opponents of cogtra-

would be centrary to their religious
belu:is or “moral cogvictians,”

Frivate Sector Cha.llen,gu

As diffjcult as these questions were
in the debare over the FEHBP, thev
become even more ouraplex when
the iasue is nor the federa] povern-
ment imposing 2 mandate on Itgelf as

Models in both public
Policy and private-sector
action indicate that the
Problems are not
m1vabl&

}Speeiﬁc medical sarvices if doing so

an employer hu, rather, feders] or
stare policymakers imposing a man.
on private-sectar QOVeTage in
general. Here, the balance Letween
the perceived peed to eXxempt some

individu#ls 9nd instinztions fram cay-

ering qr providing contraceptive ger-
vices on consaience grounds and the
right of individual entployees o
obraiq the CUVerage or care to which
they are entitled is 5 tricky opne.
Glven che specific Plavars invalved, it
may be more or fess difilci; w
achieve. Fortunatcly, ther are suffi-
cient ynodels—iy both public poliey
2nd private-gectay gotion—to ind;i-
cate that the problems are net
unsolvabla,

When Freciders Ot Out

The question of ag individua) health
carg provider declining to provide g
specifie service does not pose an
overwhelming obstacle to g patient’s
eare i traditional fee-for-service
Plans io which the choice of
provider jg casenrtlally unrestdoted,
However, when the context js a mag-
aged care plan, in which enrallees
are limited to a specified nerwork of
providers, allowing individua
Providers 1o opt aut raises more dif.
ficule fxsues.

The extent to which thig is problem-
atic may be eased somewhar by the
long-seanding and well-recagnized
obligation of managed care plaps o
make covered porvieas decessible 1o
enrollees, As articuluted most
recently by the Presydents Advisory
Cammission an Consuyger
Proteerlon and Quality in the Health
Care Industry in jig Padent Bil] of
Righrs, this includes the obligation
of the plan 20 ensuge thae adequate
Providers are avallahle for all cov.
ered services: “All health plan net-
works should provide ancesy ta suffi.
cient nombcrs and types of '
providers to assure thar covered
Services will be accessible withous
delay.If 2 health plag has &n insnf-
ficlent numbes or type of providery
to provide a covercd benefi: with the
2ppropriate degree of Specializatiog,
the plan should epsure that the con-
sumer obrains the benefit cutsida
the network gt no greater cost, thay
if the benefit were ebtained from
partdeipating providers,”

Deeeqpoy 195%
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Indeed, this standand was reiterated by both houses of the legislarure was objects to Providing contraceptiag
by OPM in implementing the man- vetoed by the governar All told, can survive in a markecplace jp
date for federal craployees’ coverage. most of the states tonsidering legis-  which most emplovers are required
OPM direcred federsi agencics to lation chose w limi; the eXemption  to provide entrageplive coverage.

inform thetr empioyees that ifan to religious employers, ejther “quali- Ig faer, numerons religious plans
individusl provider within g gl fied shureh-oontralied argniza- acrass the comnery have already
declines to provide contraception,  tons” as defined by the U.S. tay been able to quietly oraft their own
they should contact the plan, which  code or, more genetally, emplovers solution in renghly analogous sirya.
“will arrange for you to have acoess  for whom COVErng eontraceptian tions, allowing them to sjcher partie-

%0 a provider who will__* would conflicz with “bapa {ide" reli- tpate in Medicaid Programs thar
gious teners, require coverage of coatraception or
VPhen Epluyers Opt Oz comnipete in the private marketplace

. Thus far, California is the only srate  when CONLraceptive coveruge is
The question of employers who ma3 ove legisluture has taken specific  demanded by those seeking cover-
°bj?°‘ t0 contracentive caverage 2otion designed to preven: individaal age, These Swlutions effecrively keep
their ¢mplovees adds yet another . employees from betng disadvantaged  the religious plan at sufficient arm's
dimension 10 an already oomplex sit- oo result of a conscientious ohjec. leagth from the actual provision of

vation. Thig question was moot in tion being invoked by thefr Serviees o which they may object
the FELBP debate, where the cmployer. As paysed, the California oq religious grounds,
employer—the Federal governmeni— contriceptive coverage mandate .

clearly does not have g religions made employees whose emplovers For example, g religious Plan in cha

abjection Lo cuntraception. In the abjected to contraceptive coverage  Southwest recently contracred with
general private sector, however, it { _ eligible for seare-funded coverage, as  an ourside agency w administer the

tnore diffionlc. part of a larger state-funded family  fumify planning benefits for it
Medicaid Bees. (Under Madjeai
Here, as in the case wich FEHEP Plinning program, ; "-l];mplamnmng:‘:sa (mande::ed ser- ¢

plans, the goal should be crafingan o, o Catifornia measuze required vice to which enroflees are legally
~sempuon as narrowly s possible, 0 he employees in such sirua. endded.} The plan gives a portion of
This 1s because In the private S8CMOL,  oms be aotifled char thelr employsr  irs Medicaid capitation psyment to
itis largely emplovers wha ohaose 18 a refigious organization thet has  ehe ouwside agency, which 1 ngn

: elected not to provide contracepdve  relmbursey Providers for the family
When 3 mligious employ- coverage in its plan, and that they planning services provided to
er objects to contraceptive 2¥ be eligible to obtain services enrollees. Individua) providers within

through the special state-funded Pro- the plan sign independent contracts
Coverage, it does sa for all gram. The legislation went so far as  with this oqeside agency for family
s employ,ees-many of to require that these emplovess be Planping services only, and are reim-
whom may not share the iven the t?ﬂ-flrj:e Talrue number for bu:rs;d direg:ly ;i: o: a fee—for-:er—
3 s e state’s family p ning program.  vioe basis. Enro obtain care from .

employex’s beliefs. chetr ow plan providens, maing -

. C While the Californiz bill wltimarelv foll transition seamless from the
their ewployees’ insurance plans, victin to the governor’s verg pen (see  enrollees’ perspective.
For exampie, when g lzrge religious For The Record, prage 12), it stands ag -
wvensity—in m-, " ole gy ::mp_]oyer— a1 important model for attempis o In a letter 1o providers, the plan .
claims a conscientious objection to strike @ balance berween maintaining  esplained the balanco ¢ was seek;
o racepton, it is making thag the ability of emaployers ts adhers to t strike, saying it “docs not endorse
chaice for alt of it emiployees, many religious doctrine in opposition 1o these services nor are you required to

ek et e

of whom may have no affiliation contry - . e
. . <epdon and protoeting the right  provide them, Howover, these sarvicas ey
w-hatsoetzer with the employer's roli- of employees and thejr dependentts  must be available to our members.” =
gious beliefy. _ Lot to be hurt a8 a result of their ' ¥
emp] oosing to do go, Similarly, a Cagholic. onsored é
The]sanpe of an exemptifln for em ek . health pﬁg in g: iﬂjzm::s #
SImployers wag very muc at issue jn oraf . ¥
the 12 stares in which contraceptive  PPren Plans Opt Out ;;a:;:.d;r;:::f i?mer:n:h? ;ﬁ: vae-

Covarage wes serlously considered Finally, in tha grnecal private searor, sought o bid tract fr.

this year, including Maryland, where  the quesdon of allowing plaps to hrguih eo;,,,a::na,;::‘ r::;uin:im m:_
T Measure was getually ¢nacced, and claim an exemplion raises the quesa _
California where a measure passad tion of how & religlous plau that (C'mtinucdanpqgeu)

— :Ihﬁaun“hFRmHan__b&R»‘lﬂ‘—"i , ‘ Decomben 79987
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In short, the contraceprive coverags
considered this vear in Congecticur  iggye highlights a number of Faulr
included such 2 “black box? option.  lines at the interseation of religious
erage of & range of reproductive The measure—which passed the beliefs and the provision of health
health care services in irs Policy. T Senate bur stalied in the House— ace services. As Congress und state
allow it to secure the contract, the  would have allowed a religions plan  legislawures continue to consider pri.
plan armanged for the pregrinms 1o “to provide coverage of contracep-  vare-seoror Sontraceptive coversge
go first 1o an intermadijary, which mandates, however, they should be

divides the funds berween the Plan By in the context of aware that for each of the difficys
#ad 4 separate insurer that has

. _ issues that have been rajsed, are-
agreed to cover the cantraception, Med'lc.a'id a.nd the private ative thjaking has pointed the way
abortion and sterilization sarvices ~ market, religious plans o, ,, least the beginnings of some
thar the religions plan will nor, To have found ways to pro- tenable eptions.
obtain these Services, enroliees go to ¢ -
the providers listed in the plag’s v.lde m:c.esa to con trace:‘p Thig &5 the third in a special suries of
brovider directory, and the charges tives while r emaming “at articles examining key pulicy quesgong
for these services are billed to the ~ arm’s length” from them. raised by the g o cortrage
$eparate insurer l?f Contraceptive services and supplisg

uve methods through agother such ¥ Privatesiacror m:".m ph:s: Theze
Both of these models allow religions entity offering a limited banefit pla; ;mfmfm;"m e
plans to participate in g market the QOSE, IBI'JIIS and ava.ilabilir.'y of Fevundogim, The eonolusions and opin-
where coverage of cantvaceptive ser-  guch coversge may not differ from ions expressed in them are thnge of
vices is required while distancing that of other PISscription coverage o pn. and The Alan, Currmacher
themaslves somewhar from the pro-  gifered w the insured,” Tnytiture and dg nog necessarily ropre-
vision of those serviges, sent the views of the foundation. B
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CA Assembly Bill No, 1112

Passed the Assembly August 26, 1998

Chief Clerk of the Assembly

Passed the Senate August 12, 1998

r

Secretary of the Senate
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CHAPTER ___

An act © add Section 136725 1o the Health and . Safety

Code, to add Section 10

W amend Section 24003 of the

1231196 to the

Code, relating to bealth care coverage,

LEGISLATIVE COUNSEL'S DIGEST
AB 1112, Hertzberg. Health care coverage.
(1) Existing  law  provides for the
regulation of pealth care  servies plans
the Commissioner of Corporations. Under
willful violation of any of these provisio
misdemeanar. Existing law alsa

cither a felony or a

provides for the regulation

insurance by the Imsurance

Commissioner,

Existing law requires that health care
disability  insurers provide coverage ifor

and services.

'Ihsbiﬂwnulquuire

service  plan  contracts

and certain

msurance policies, issyed, amended,
January 1, 1999, apd certain

delivered ean  or after

individual health care service

individual policies of disability insurance
form first offered for sale on and afier
terms  aod  conditions  applicable

variety of federal Food and Drug

provide coverage, under
to other benefits, for a
Admmistration approved

Insurance Code, and

Welfare and  Institations

existing law, a
ns is punishable ag

of policies of disahility

service plans and
certain  benefits

cerfiain  proup  health care

group  disability
regewed, or

Plan  coptracts and cerrain

of a type and
January 1, 1999, o

contraceptive

methods. This bill would eXempt insurance policies or
health care service plans provided by
controlled  religious subsidiaries,

organizadons, and their
fram i

requirement. The bill would
after Joly 1, 1999, these healh care
disability  insurers to Provide employees
that  contraceptive drugs and

employers  with  mnotice

devices  are  ayailable throngh
Family  Planning Program, for
has a2 gress annual houschaold

E0'd 89.5€22 'ON Xy

certain  religious

require, on and
servicz plans and
of these exempt

the Califarnia State-Only
employees  whote  farnily
income equal 1 or less than

—
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400% of the federal poverty level. The bill would require
that progam to jpake those  benefits  available o those

By changing the definition of the crime applicable to
heaith  care  service plans, this bill wounld Impose g
state-mandated jocel pro .

(2) The  California  Congtitation requires  the  smate o
reimburse local agencies agpd scheal districts  for certain

This  bill would provide that go reiml:;ursément is
requiredbyt}dsactforaspeciﬁcdmn.

The people of the State of California do enact as Jollows:

SECTION 1. This scr shall be known and may be cited
as the Women's Contraception Equity Act '

SEC. 2. Section 1367.25 iz added 1o the Health apd
Safety Code, to read:

136725, (a) Every groop  health care  service plan
conttact, except for a specialized health care service plan
conract, that is issued amended, repewed, or  delivered
on or after January 1. 1999, and every individual health
care service plan contract of s type and form first offered
for sale on or after January 1, 1999, except for a specialized
health care  service plan  contract, ghalj provide  coverage

for  the following, under gemeral termas  and  conditions

applicable to all benefits:

(1) A health care gervice plan  conmact that provides
coverage for outpatiem prescription  drug  benefis  shal
include coverage for a variety of federal Food and Drug
Administration approved prescription contraceptive.
methods,  designated by the plan. In the event the
patient’s  provider, acting within  his o het scope of
ptactice,  determipes that  nome  of the methods
designated by the plan s medically  appropriate  for the
patient, the plan shall glso provide coverage for ancther
federal Food and Drug Administration approved,
medically appropriate prescription contraceptive
method prescribed by the patient's provider
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(2) Outpatient prescription  benefite  for an  emrolles
shall be the same for an corollee’s covered spouse  and
covered nonspouse dependents,

(b) Nothing in this seedon shal be comstrued 1o deny
or restrit in any Way any exising gt or benefit

(c) Nothitg in this section ghall be construed o
require an individual or group health carxc gervice Plan o
cover experimental or investigational treatments,

(d) The requirements of this section shall not apply o
a group health care service plan * conmact purchased by an
employer that is a religions  organization " or’ a controlled
religious  subsidiary of a religions  organization, Inclading
a  church, religious  institution, religious  sassociation, . or
other religious orgamization that is not organized for
private  profit and that i ‘&Xempt from registering and
reporung  regularly to  the Registy of Charitable Trusts in
the Office of the Attorney  General, as  defiped by Section
12580 and followin of the Govemment Code, if the
provision  of prescription  contraceptive methods  as
described in this section |s inconsistent with the religious
beliefs of the organizarion.

(e} Any enrolled employee  whose family has a gross
anmual  household  income cqual to or less than 400
percent  of  the federal poverty level, and his or her
enolled  dependents, of ap employer that elects not 1o
provide coverage far prescription  contraceptive  methods
as described in this section ghall be eligible for a woucher,
through  the  Califamia State-Only  Family Plaoning
Program as established by Section 24000 of the Welfare
and  Institnrions Code, for prescriprion contraceptive
benefits as deseribed in this section, _

(f) On and after July 1, 1999, every health care service
plan  that contrace  with ap employer  who meets the
religious  exemption provisions of subdivision (d) and
who elects not to  provide contraceptive  coverage  shall
provide the following notice to  all svhscribers under  (hat
employer’s group conmtract i @ Separate document or in
the plan evidence of coverage, in at least 12-point type:

50°d 95.9€22 'ON Xy
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“HEALTH PLAN CONTRACEPTIVE COVERAGE

(1) California  law requires health care service plans to
mclude FDA-approved Cobwaceptive  drugs  and  devices
in phapmaceutical benefit 3

(2) California  law cxempts religlous anizations
from  providing  health - benefit  plans ::]:x;t mclude
Prescription cantraceprive coverage,

(3} [The employer’s name] is g religions  orgavization
or 2 coumwolled religious smbsidi and has alected not to
Provide contraceptive Coverage w0 is employees.

(4) California  Jaw provides that covered employees

covered dependenits, who work for an. exempted religious
organization or a controlled religions subsidiary electing
not  to  provide the prescription  contraceptive benefit
shall be eligible for a vopcher for this benefit through  the
California Stare-Oply  Family Planning  Program, g5
authorized by Sections 24003 and 24007 of the Welfare
and Institutions Code.

I you are interested  in  this voucher for
prescripdon  confraceptive beoefits, please  contact the
State Departmment of Health Services for more
information. The department’s “Family PACT™
program’s toll-fres number fs: (200) 942.1054."

SEC. 3. Section 10123.196 is added o the Ipsuwance
Code, immediately following Section 10123.195, to read:

10123.196. (a) Every group policy of disabijliry
insurance  that  covery hospita], medical, o surgical
txpenses, and that s issued, amended, renewed, or
delivered on or after January 1, 1999, and every individual
policy  of  disability josmrance  that  covers bospital,
medical, and surgical Cxpenses apd that §s of a ype and
form first offered for sale on or after January ], 1999, shall

[
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provide coverage for the following, under general terms
and copditions applicable 1w all benefits:

A disability insurance policy that  provides
coverage for outpatient prescription dmg benefits  shall
include coverage for a variety of fedarl Food and Dmg
Adminisrration approved prescription contraceptive
methods, designated by the insurer In the event the
patient’s  provider, acting within his or her scope  of
practice, detenmines that  pone of the  methods
desigmated by the insurer is medically - appropriate  for the
patient, the insurer shall algo provide coverage for
another federal Food and Drug Adminisiration
approved, medically Bpproptiate prescription
contraceptive method prescribed by the patient’s
provider.

(2) Outpatient  prescription  benefits for an insured
shall be the same for an insured's covered spouse and
covered nonspouse dependents. ,

(b) Nothing in this section shall be comsgued to deny
or restrict in  amy way any existing right or benefit
provided under law or by contract,

(c) Nothing in this section shall be consttued To
require - ana  individual or gronp disability inswance policy
to cover experimental or investigational treatments.

(d) This ~ section  shall not apply to  specified
accident-only, specified disease, hospital indemnnity,
Megicare  supplement, o long-tern = care  health care
insurance policies.

(¢) The requirements of this section shall ot apply 10
a group disability - inswrance policy purchased by an
employer that is a religious organizadon or a controlled
religious subsidiary of a religious organization, including
a chorch, religlous institution, religious association, or
other religions organization that is ot organized for
private profit and that s exempt from registering  and
teporting regularly to the Registty of Charitable Trusts in
the Office of the Attorney General, as defined by Section
12580 and following of the Government Code, if the
provision  of  prescripion  contracepive  methods  as
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described in  this section is incousistent with the religious
beliefs of the orgapization

() Any insured employee whose family has a gross
annual  household income equal 0  or less than 400
percent  of the federal poverty level, and his or her
insured dependents, of an employer that elects wmot to
provide coverage for prescription conmaceptive  methods
as described in  this section sball be eligible for a voucher,
through the California  Srate-Only Family Planning
Propram as established by Secdon 24000 of the Welfare
and Insttutions Code, for prescription  contraceptive
benefits as deseribed in this section.

(8) On  and after July 1, 1999, every disabiliry insurer
that econtracts with an employer whe meets the religious
exemption provisions of subdivision (e), and who elects
mort o provide contraceptive coverage  shall provide the
folowmg npotice to  all persons insured under that
employer’s group policy in a separate document or in the -
evidence of coverage, in at least 12-point type:

“HEALTH INSURANCE CONTRACEPTIVE
COVERAGE

(1) California law requires disability  insurers to
inclnde FDA-approved conwacepfive drugs and  devices
in pharmacentical benefit packages.

(2) California law exempts  religions  organizations
from providing insurance packages that inelade
prescription contraceptive coverage.

(3) [The employer's name] is a religicus  organization
or controlled religions subsidiary and has elected mo: o
provide contaceptive coverage to jts employees.

(4) California Jaw  provides that insured employees
who have a gross appual houwsehold $ncome equal o or less
than 400 percent of the federal poventy, and their insured
dependents, who work for an exempted  religious
organizaion or conmolled religious subsidiary  electing
not  to  provide the prescription confraceptive  benefit
shall be eligible for a- voucher for this benefit through the
California =~ State-Only Family  Planning Program, as

2
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authorized by Sections 24003 and 24007 of the Welfare
and Jostimtions Coade. :

G I you are ineregted  ip this voucher  for
prescription  conwacepive  benefits, please  contact the
State Department of Health Services for. mon
oformation. The Department's “Family PACT™
program’s toll-free number is: (800) 942-1054."

SEC. 4. Section 24003 of the Welfare and Instimtions
Code is amended to read:

24003. (a) A person shall be cligible to receive
services pursuant to this chapter provided that the either
condions (1) ‘to (4), inclusive, are met, or that condition
(5) is met, as follows:

(1) The person is a resident of California.

(2) The person has a family income at or below 200
percent of the federal poverry Jlevel

(3) The person has no other source of health care
coverage unless tha wuse of that health care coverage
would create a barrier to access becanse of
canfidentiality,

(4) The person is not otherwise eligible for existing
Medi-Cal services withont a share of cost.

(5) The person is a covered employee, or a covered
dependent of an employee, of an employer that - is  exempt
from the requirement of providing a health care service
Plan  conwact or a disability insurance policy that includes
coverage for  prescription contraceptives  pursuant o
Section 136725 of the Health and Safcty Code or Section
10123.196 of the Insurance Code and  the employee's
family has a gross annval household income equal to or
less than 400 percent of the federal poverty level,

(b) Notwithstanding any  other provision of law, 1he
provision of family planming services shall not require the
consent of anyoms other than the person who is [ receive
the services.

(c) Eligibility shall be derermined at point of service

the provider. The provider shall obtain information on
the individual’s family size, income, and health carc
coverage and then, based om thar information, determine

r]
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if the individoal meets the eligibility criteria ¢pecified in

subdivision (a). All individuals who meet the eligibility
requitements shall be cerified by the provider as eligible
for services under ' the program. A Medi-Cal share of cost
shall not be used to deny access to family plaming
services  under  the program. ~ The  department  may
require the collection on a volumtary basis or the wusc of
the individual's social security number, or both. No
sexrvices shall be denied tw a  client if a social security
number is not provided.

(d) Eligibility shall be based on the individual's
self-declaration  of gross apnual or monthly  income,
family size, and other sowce of health cars covorage,
signed under penalty of pegury at each anmpnal eligibility
certification. No  asset  information shall be used to
determine eligibility.

(¢) The  department may  establish a copayment
system for services provided pursnamt to  this chapter that
is based upon the income level of the individual and the
cost of the service provided No  individyal whose
documented family imcome is at or below 100 parcent of
the federal poverty level &hall be subject 1o copayment.
The copayment fee shall net be used to deny access to
family planning services. State reimbursamnent to the
provider shall be offset by thet amount of the copayment
collected from the eligible  individual. The department
shall nolify providers on an annual basis of the copayment
fee schedgle. ,

SEC. 5. No rmimbursement is tequired by’ this  act
pursuant o Section 6 of Article XIIR of. the California
Constitution  becavse  the only costs that may be iocurred
by a Jocal agency or schoo! distict will be incurred
because this .act creatss a wmbew  crime or infraction,
eliminates a oime or infraction, or chagges the penalty
for a crime or infraction, within the meaning of Section
17356 of the Government Code, or changes the definition
of a crime within the meaning of Secton & of Armicle
X B of the California Constimtion,

Notwithstanding ~ Section 17580 of the Government
Code, unless otherwise specified, the provisions of this act

2
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shall become operative on the sathe date that the act
takes effect pursuant to the California Constirution.
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Gold, Rachel .
. From: ) Theresa Connor {tmconnor@email.msn.com]
Sent: Thursday, February 25, 1999 1:20 PM
To: Janet Crepps; Kathryn Kolbert, Terry Fromson; Rachel Gold
Subject: Washington Contraceptive Equlty Bill and Religious Exemption
5-1614.2

SUBSTITUTE SENATE BILL 5512

State of Washington  56th Legislature 1999 Regular Session

By Senate Committee on Health & Long-Term Care (eriginally sponsored by
Senators Costa, Winsley, Kline, Patterson, Gardner, Prentice, Long, Golngs,
Snyder, Fraser, Brown, Kohl-Welles, Jacobsen, Spanel, Fairlay, Haugen,
Wojahn, Thibaudeau, Loveland, Bauer, Eide, B. Sheldon, McAuliffe, T.
Sheldon, Heavey and Shin)

Read first time 02/22/1999.

AN ACT Relating to contraceptive health care benefits: adding new sections
to chapter 48.43 RCW: and craating 2 new section.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. The legislature finds that, (1 ) Over half of aj|
pregnancies are unintended; (2) by reducing rates of unintended pragnancy,
contraceptives help reduce the need for abortion: (3) unintended pregnancies
lead to higher rates of infant mortality, low birth weight, and matemal
morbidity, and threaten the economic viability of families; (4)
contraceptive services are part of basic health care, allowing families to
both adequately space desired pregnancies and avold unintended pragnancy.
($) many health carriers cover prescription drugs and devices but exclude
prescription contraceptives and contraceptive devices; (8) women of
child-bearing age spend significantly more than men on out-of-pocket haalth
care costs, with cantraceptives and reproductive health care services
accounting for most of this disparity; (7) lack of cantraceptive coverage in
health plans places many effective forms of confraceptives beyond the
financial reach of many wemen, leading to unintended pregnancies: and (8)
the ability to plan her childbearing is centrai ta a woman's ability to
participate on an equal basis in education and employment. ,

The legislature intends to reduce the number of Unintended pregnencies and
ensure access to eontraceptive services in health plans that cover
prescriplion drugs and outpatient health services. The legisiature also
intends to further the goal of eliminating sex discrimination in healh
benefits for wemen.

NEW SECTION. Sec. 2. A new section is added to chapter 48.43 RCW to read
as follows: ' )

(1) The definitions in this subsection apply throughout this section uniess
the context elearly requires atherwise,

(a) "Prescription.centraceptive drugs and devices™ means prescription
contraceptive drugs and deviees appraved by the federal food and drug
administration, including oral contraceptives, intrauterine davices {IUDs),
injectables, hormonal implants, diaphragms, cervical caps, and emergency
contraception,

(b) "Cutpatient contraceptive services” means services necessary for the
effective use of contraception, including family planning cansultations,
examinations, procedures for inserting, removing, or dispensing prescription

1
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contraceptive methods, and laboratary serviees pravided an an outpatient
basis and related to the use of contraceptive thethods, including natural
family planning. I
~ {2) Health carers shall not exclude or restrict an enroflee’s access to:

(3) Prescription conlraceptive drugs and devices approved by tha lederal
foad and drug adminlstration if the enrollsa's health plan provides banefits
for prescription drugs; or ‘

{®) Cutpatient contraceptive services, if the enrellee's health plan
Provides benefits far outpatient health seni .

{3) Except as pravided in subsection (4) of this section, 2 health carrier
&hall not create or impose disineentives for utilization of the benefits
required by subsection (2) of thig saction.

{4) Nothing in this section shall be constryed as;

(3) Preventing a heatth earrier from imposing deductibles, comsurance,
other cost-sharing requirements, or other limiations in refation ta
providing prescription contraceptive drigs and devices, or outpatient
contraceptive services, provided that such deductible, coinsurance, other
cost-sharing requirement, or other limtation is not greater than or
different from the deductible, coinsurance, other cost-aharing requirement,
or ather timitation for ather presexiption drugs, devices, or outpatient
health care gervices covered under the plan,

(b) Requiring a heatth carrier to cover experimental or investigative

services, except to the extent that a Plan provides coverage for other
expefimental or investigative prescriptian drugs, devices, ar outpationt
health care services; or

(¢) Allowing a health carrier to limit a health £are provider's ability to
prescribe contraceptive drugs for medicsl purpases such as decreasing risk
of ovarian cysts or eliminating symptoms of menopause,

(5) This section applies to heatth plans issued or renewed on or after the

- effective date of this section.

fol NEW SECTION. Sec. 3. A new section is added to chapter 48.43 RCW to read
as follows:

(1) The legislature recognizes that every individus] pagsegees o
r’fundamentai right to exercise their religious beliefs, The legislature
further recognizes thatin developing public policy, conflicting refigious
beliefs must be respected, Therefare, while recognizing the right of
religious objection to participating in the pravision of contraceptive
health care services, the state shall also recognize the right of
mdividuals to access the prescription contraceptive drugs and devices and
outpatient contraceptive health care services required by this sectioh and
| Section 2 of this act,

(2)(=) No individual health care provider, religiously sponsored health
carrler, or health care facility m8y be required by law or contract in
circumstances to participate in the provision of or payment for prescription
contraceptive drugs and devices ang outpatient contraceptive seivices if
they object to deing so for rezsan of conscience or refigion, Ne person may
be diseriminated against in empioyment or professional privileges because of
such an objection. )

: (b} The provisions of (3) of this subsection are not intended to result in
an enrolles being denied timely access to prescripion contraceptive drugs
and devices and outpatient contraceptive servicas,

(3)(a) Heatlth carriers that ara not religiously sponsored shaf allow
enrollees whose heaith care provider or plan-designated health care facility
declines ta panicipate in the provision of contraceptive heaith care
services to use another health care provider or health care facility with
whom the plan shall contract to ensure timely access to qualified providers
within the locai community.

(b) Each religiously sponsored health carrier that invokes the refligious
exemption provided undér subsection (2)(a) of this section shall: (j}

Provide written notice to enroliees lpon enroliment with the plan, fisting
the contraceptive heatth servicas they refuse to cover for reasen of
conscience or religion; (il) provide written information descriking how an

2
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envoliee may directly access prescription drugs and devices and
-== conffaceptive health care services jn an expedilious manner; and (i)
ensure that enrollees refused services under this aection have prompt access
to the information developed under (b)(1) of this subsection.
{4)(a) No individual ot religious organization may be required to purchase
caverage for contraceptive health eare sarviees If they object to doing so
for reason of conscience or religion, The provision of this subsection
shall not result in an enrollea being denied coverage of, and timely access
to, prescription contraceptive drugs and deavices and outpatient
confraceptive services.
(b) Health carriers that are not religiously sponsored shall alow
religious organizations apposed to contraceptive health services 1o refuse
to pay for coverage of such benefits in 2 group plan. Health earriers shall
+ allow enrollees in a health plan exempted under this subsection to directy
purchase coverage of prescription drugs and devices and outpatient
contraceptive services from the camier, The enrolige’s cost of purchasing
such eoverage shall not exceed the enrollee's pro rata share of the price

invoked a religious exemption.

(5} Nothing in this section requires a health carrier, health care
facility, or health care provider to provide any health care services
without appropriate payment of premium or fee.

NEW SECTION. Sec. 4. if any provision of this act or its application o
any person or circumstance is held invalld, the remainder of the act or the
application of the provision fo other Persans or citcumstances is not
atfected.

— END —SENATE BILlL REPORT

SB 5512

As Reported By Senate Committee On:
Health & Long-Term Care, February 17, 1999

Title: An act relating to contraceptive health care benefits,

Brief Description: Requiring heaith plans that cover prescription drugs io
cover the cast of prescription contraceplives,

Sponsors: Senaters Costa, Wmmsley, Kline, Patterson, Gardner, Prentles,

Long, Goings, Snyder, Fraser, Brown, Kohl-Waelles, Jacobsen, Spanel, Fairley,
Haugen, Wojahn, Thibaudeau, Loveland, Bauer, Eide, B. Sheldon, MeAuliffe, T.
Shelden, Heavey and Shin.

Brief History:
Committee Activity: Heafth & Long-Term Care: 1/27/48, 2/17199 [OPS].

SENATE COMMITTEE ON HEALTH & LONG-TERM CARE - .

, Majority Report: That Substitute Senate Bill No, 5512 be substituted
therefor, and the substitute bill do pass.

Signed by Senators Thibaudeau, Chair; Wojahn, Vice Chair Costa, Franklin,
Winslay.

Staff. Jonathan Seib (786-7427)

Background: In response to concerns about inequity, and the econsmic and
sacial impact of some health Insurance plans' faflure to provide
contracaptive bensfits, leglsiation was intreduced in 1898 requiring plans
to provide such benefits. The legisiation was referred to the Department of
Health for review under the mandated health benefits review process set
forth in statute.

The Department of Heaifth issyed #s final report Ih January 1999, The
report analyzes the efficacy of the mandate, and its soeial and financial
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impact, and concludes that "Tilhe Legislature should enact laglslation
‘mandating contraceptive services for all state regulated health plans.*

Also in 1988, the Office of the Insurance Cammissioner (OIC) conducted &
survey to determine the level of reproductive health benefit covarage in
health insuranca plans marketed in Washingtan. Among the OIC findings was
that 50 percent of the plans cover contraceptive services in some form, and _
that 30 percent of all plans and 22 percent of efigible enrcllees have
"core” cantracsptive eoverage.

Summary of Substitute Bifl: A health plan Issued to individuals or groups
may not restrict an enroflee's access in Prescription contraceptive dnugs
and devices if the plan otherwise provides benefits for preseription drugs,
or to autpatient contraceptive services if the plan atherwise provides

Subject to certain requirements, no individual health care provider,
religisusly spohsored health camier, or health care tacility may be
required to participate in the pravision of or payment for contraceptives if

Substitute Bill Compared ta Original BIIl: Language is added in the
propased substitute providing an exemption fram the bill for those who
object to contraceptives for reason of conscience or religion.

Appropriation: None.
Fizcal Note:  Available,

Effective Date: Ninety days after adjournment of session In which bill is
passed,

5ecial and economic eosts on all Segments of society. This bill would
increase accass {o contraceptives as a way to address this problem,

Testimony Against: Mandating any hesatth insurance benefit increases
insurance costs and decreases choices in an zalready valatile insurance
market A contraceptive mandate sends the wrong message te tesnagers and
will interfere with the parent/child relationship, Most contraceptives are
abertifacients and can be harmful to a persons' health. The bill wauld
force thase who wbject to contraceptives to help pay for them for others,

Testified: Steve Boruchowitz, Department of Health: PRO: Lori Bielingki,
Office of the Insurence Commissioner; Heather Jones Sin: Lynn Frink; Jesse
Wing, ACLU; Judy Turpin, Nerthwest Women's Law Center, Melinda Percica,
Washington State Council en Family Planning; Joe Mancuse, M.D, AGOG; CON:
Priscilla Martens, Washington Evangelicals for Responsible Government; Jeff
Kemp, Washington Family Council; Robin Bemhoft, National Parent's Council;
Jim Haistrom, Health Care Purchasers Association, Association of Washington
Business; CONCERNS: Erlc Paige, Washington Stata Cathelic Conference,
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STATE OF CONNECTICUT

AMENDMENT

LCO ¥o. 4250
General Asgembly

February Session, A.D.
Offered by SEN, JEFPSEN, 27th DIsT.

SEN. DELUCA, 32nd DIsT.

SEN. BOZEK, &th DIsT.
To Senate Bill No. 460 File No, 545 Cal No. 148

EBAITH INSURANCE COVERAGE FroOR

r 1938

Entitlad: “AN ACT ¢
PRESCRIPTIDON EIRTH CONTROL.Y

In lipe 1, afrer " (NEW) " insert v(a)m

After line 12 inseyr the following:

*{b) Notwithstanding any other provisior of this section, any
insurance company, hospital or medical service corporation, or
health care center may isgue ks 5 religious employer an
individuai health insuvance Policy that excludes coverage for
brescriptien contraceptive methods which -are COntrary to the
religious employer's bona fide religious tepets.

{c) Any health insurance pPelicy issued Pursuant te subgection
(b} of thiz gection shai) provide written notice to eaeh insurea
Or brespective insuprad that presoriptien concraceptive methods
are'EEE?ﬁaEE'!!EﬁT-TEEFEragc pursuant to gsaid subsection. Such
fotice shall appear, in ot less than ten peint TYPe, in the
Policy, applicatiom and sales brockure for such policy. :

() Nothing in thig section shall be construed a5 authorizing
an individual health insurance Pelicy te exclude coverage for
pPrescription drugs ordered by a health cars provider with
Prescriptive 8uthorizy for raagems other than contraceptive
purpoges.

{e) thwithstanding any other provision of thig section, anpy

insuranece campany, hospital or medical service corperation, or

health care Center which is owned, operated or subetantially
sontrolled by a  religious organizaticn which has religious or
MAral tenety whieh eonflict with the Trequirements of this acr May
provide for the coverage oFf preseription eo € 4

£ an Y : SUC
sha P er from the eost, terms and availapiliey
of other prescription caverage offered to the insured,

(f) As uped in this gection, "religious employexr! means an
employer that ig o "qualifieq ¢hurch-contrelled arganizationr ag
4zfined in 2§ Usg 31zy1.-

In line 13, after " [NEW) " insert m(a)m

Afrer line 23 add the following:

"(b) Netwithstandigp 2uy other provision of thig sectien, any
ingurance Sompany, hespltal ow medical sewvice corporation, or
health care cencer may dlasue to g religious emplover a greup
health insurance policy that excludes covarage for prescripricn
contraceptive methods which &T& coontrary to the. religious
amployeris bona fide religious tegnetn.

{¢) Any health irsurance policy issued pursuant o subgection
(b} of thig seccicn shall provide writren notice to each insuzed

are excluded from coverage pursuant e said subsectien. Such
notice shall appear, in not less than ten Peint type, in the
Pelicy, applicaticn and salos brochure for guch policy.

{d) Wothing in tnis @ection chall be construed as authorizing
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policy to exclude coverdge for
health ecare provider with
other than contraceptiva

Provision of this Beotion, any

insurance company, hespital or medical service corporation, or

bealth care center which ig
contralled by a religious organizari
moral tenets which conflict with wh
provide for tha coverage of preserip
required under this soction throy
2 limited bhenefir plan. The cost
covarage shall net differ from wh
of other Preacription Coveraga offere
(£} As used in thig secrion,
employsr that is a "qualified chure

defined in 2¢ usg 3121.v

Iop

cperated or substancially
on which has reliqiocus or
€ requirements of this act may
tiom contraceptive mathods an
gh another guch entiey offering
terms and availability of such
COST, terms and availability
d to the insured.

'religious employer" meang an
h-contrelled organizationt as
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MEMORANDUM

Date: 4/27/99

To: Chris, Elena, and Sarah

From: Jenny

Re:  Conscience clause options — a starting point.

I’ve attached three different conscience clause provisions from bills that are being considered by
state legislatures, Viable language would probably need to address the concerns of religious
employers, health care plans, and individual medical providers. None of the provisions described
below address all of these but they help to convey a sense of what such language might begin to
look like.

I’ve also attached a helpful overview by the Allen Guttmacher Institute (AGI).
1. California

Religious employers may opt out but employees earning below a certain income level that work
for such employers may obtain contraceptives through the state-funded family planning program.
(Bill was vetoed by Gov. Wilson last year.)

2. Washington State

Religious employers can opt out but their employees can purchase contraceptive coverage
directly from the employers’ plan at a group rate.

3. Connecticut

Religious-based plans can opt out as long as contraceptive coverage is provided through another
entity offering a limited benefit plan. -~

In addition, there are examples of religious-based plans adapting to contraceptive coverage
requirements in both the Medicaid and private markets. According to AGI, a religious plan has
contracted with an outside agency to administer the family pianning benefits for its Medicaid
enrollees. Another religious plan successfully bid on a private employer contact that required
contraceptive coverage. The premiums go to an intermediary which divides the funds between
the religious plan and a separate insurer that covers contraception, abortion and sterilization
services. It would be helpful to have more information about how religious plans have addressed
other health care services that go against their beliefs, such as sterilization.

Lotcst News s dask L[] o e Iripped N»ad—:mg.e,g.
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fssues & T mplications

Contraceptive Coverage:
Toward Ensuring Access
While Respecting Conscience

By Rachel Benson Gold

Recent high-profile confroncations -
over requiring coverage of conura-
ocplive services in insurance plans
have raised long-standing, thorny
“eonseience” issues, albeit in a2 new
context. But whether the debate is
over coverage for federal emplovees
or coverage for afl private-sector
employees, the central questions
remain the same: What individuals
or entities should be entitled to
l#im a eonscientious objection to
contraceptive coverage on whar
grounds, and how can the deleteri-
ous impact of those objections on
individuals needing and entitled to
services be minimized?

Government as Employcr

This fall, the federal government
took the crucial step of guaranteeing

ceptive coverage -argued for the
widest possible conscience exemp-
tion—one that would allow any plan
to decline to provide the coverage
because of a “moral” objection to
doing so. In order to guarantee
access to the greatest number of
enrollees, contraceptive coverage
supporters pressed for the narrowest
possible exemption—one that would
permit only clearly religious plans to
opt out uf coverage. In the end, sup-
porters prevailed; the final langnage
allows an exemption anly for plans
that object to contraception “on the
basis of religious heliefs "

4s for individual health care providers
operating within plans, the provision
as enacted codifies the widely
accepted standard that individual
practitioners may decline to provide

contraceptive coverage for its own
cmployees in the largest employer-
sponsored insurance program in the
workl, the Federal Employees Health
Benefits Program (FEHBP), Clearly,
grappling with the question of con-
sclence was o allowing the pro-
posal to become a reality for the
nine million cnrollees in the pra-
gram (see For the Record, paga 12.)
As ultimately played out in the
FEHDP debute, the conscience jssue
had two distincl aspects—the first
regarding health plans that sign con-
tracts as corporate entities with the
Office of Personnel Mausgemene
(OPM), the federul agency adminis-
tering the insurance prograrm, and
the second regarding individual
health care providers operating
within those plans.

The first issue was by far the more
contentious. Opponents of contra-

i The Currmacher Reporl on Fubli; Pigy |

—_——

\specific medical services if doing so

would be contrary to their religious
beliefs or “moral convictions.”

Private Sector Challenges

As difficult a5 these questions were
in the debate over the FEHBP, they
become even more curnplex when
the igsue is not the federal govern-
ment imposing 2 mandate on jtself as

Models in both public
policy and private-sector
action indicate that the
problems are not
unsolvable,

an employer hut, rather, federal or
state policymakers imposing a man-
date on private-sector coverage in
general. Here, the balance between
the perceived need to exempt some
individuals and institutions from cov-

ering or providing contraceptive ser-
vices on conscience grounds and the
right of individual eployees to
obtain the coverage or care to which
they are entitled is a tricky one.
Given the specific plavers involved, it
may be more or less difticult to
achieve. Fortunatcly, there are suffi-
cienl models—in both public policy
and private-sector setion—to indi-
cate that the problems are not
unsaolvable.

When Providers Opt Out
The question of 2n individual health
care provider declining to provide 1
specific scrvice does not pose an
overwhelming obstacle to a patient’s
eare in traditional fee-for-service
plans in which the choice of
provider is cssentially unrestrioted,
However, when the context is a man-
aged cace plan, in which envallees
are limited to a specified network of
providers, allowing individual
providers to opt out raises more dif-
ficult jssues.

The extent to which this is problem-
atic may be eased somewhat by the
long-standing and well-recognized
obligation of managed eare plans to
make covered services accessible to
enrollees, As articulated most
recently by the President’s Advisory
Commisston on Consumer
Protection and Quality in the Health
Care Industry in its Pacient Bill of
Rights, this includes the obligation
of the plan to ensure that adequate
providers are available for all cov-
ered services: “All health plan net-
works should provide access wo soffi-
cient numbers and types of '
providers to assure that all covered
services will be accessible without
delay....If a health plan has an insuf-
ficient number or type of providers
to provide a covercd benefit with the
appropriate degree of specialization,
the plan should ensure that ,x_‘he con-
sumer obtains the benefit outside
the network at no greater cost than
if the benefit were obtained from

* participating providers.”

December 1998
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Indeed, this standard was reiterated
by OPM in implementing the man-
date for federal emplovees’ coverage.
OPM directed federal agencics to
inform their employees that if an
individual provider within a plan
declines to provide contraception,
they should contact the plan, which
“will arrange for you to have access
0 a provider who will "

When Enpb{pgrs Opt Ont

The question of employers who ma¥
object to contracentive coverage f
their emplovees adds yet another
dimension 10 an already complex sit-
uation. This question wasx moot in
the FEHBP debate, where the
employer-—the federal government—
clearly does not have 1 religious
abjection to contraception. In the
general private sector, however, it is
ore difficult.

Here, as in the case with FEHBP
plans, the goal should be crafting an
exemption as narrowly as possible.
This is becanse in the private sector,
it is largely emplovers who chaose

When a religious employ-
er objects to contraceptive
coverage, it does so for all
its employees—many of
whom may not share the
employer’s beliefs.

their emnployees’ insurance plans.
For example, when a large religious
university—in its role as employer—
claims a conscientious objection to
contraccption, it is making that
choice for all of its employees, many
of whom may have no affiliation
whatsoever with the employer's roli-
gious beliefs.

The scope of an exemption for
employers was very much at issue in
the 12 states in which contraceptive
coverage was seriously considered
this year, including Maryland, where
a measure was actually enacted, and
California, where 2 measure passed

i The Guttmacher Report on Fublic Foliy

by both houses of the legislacure was
vetoed by the governor. All told,
most of the states considering legis-
lation chose to limit the exemption
to religious employers, either “quali-
fied churcli-controlled orpuniza-
tions” as defined by the U.S. tax
code or, more generally, emplovers
for whom covering contraception
would conflict with “bonu fide™ reli-
gious tenets,

Thus far, California is the only state
hose legislsture has taken specific
action designed to prevent individual
employees from being disadvantaged
as a result of a conseientious shjec-

tion being invoked by their
cmployer. As paysed, the California
centriaceptive coverage mandate
made employees whose emplovers
objected to contraceptive coverage
eligible for stace-funded coverage, as

part of a larger state-funded family

planning program.

The California measure required
thar the employees in such situa-
tions be notified that thelr employer
is 2 religious organization that has
elected not to provide contraceptive
eoverage in its plan, and that they
may be eligible to obtain services

through the special state-funded pro-

gram. The legislation went so far as
to require that these emplovees be
given the toll-free phune number for
t.lle state's family planning program.

While the California bill ultimately fell
vietim to the governor's veto pen (see

For The Record, page 12), it stands as

an important model for attempts to
strike a balance between maintaining
the ability of emplovers t adhere to
religious doetrine in opposition to

contraception and pratecting the right

of employees and their dependents
not to be hurt 2y a result of their
employers choosing to do so.

When Pians Opt Out

Finally, in the general private seotor,
the question of allowing plans to
claim an exemption raises the ques-
tion of how a religious plan that

——

objects to providing contraception
ean survive in & marketplace in
which most employers are required
to provide contraceptive coverage.
In fact. numerous religious plans
across the country have already
been able to quietly eraft their own
solution in roughly analogous situa-
tions, allowing them to cither partic-
ipate in Medicaid progrumns thas
require coverage of contraception or
compete in the private markerplace
when contraceptive coverage is
demanded by those seeking cover-
age. These solutions effectively keep
the religious plan at sufficient arm’s
length from the actual provision of
services to which they mav object
on religious grounds.

For example, 4 religious plan in the
Southwest recently contracted with
an outside agency to administer the
family planning benefits for its
Medicaid enrollees. (Under Medicaid,
family planning is a mandated ser-
vice to which enrollees are legally
entitled.) The plan gives a portion of
its Medicaid capitation pavment to
the ourside agency, which in turn
reimburses providers for the family
planning scrvices provided 1o
enrollees. Individual providers within
the plan sign independent contracts
with this outside agency for family
planning services only, and are reim-
bursed directly by it on a fee-for-ser-
vice basis. Enrollees obtain care from
their own plan providers, making the
transition seamless from the
enrollees’ parspective,

In a letter to providers, the plan
explained the balancc it was seeking

to strike, saying it “docs not endorse
these services nor are you required o _
provide them. Howcver, these services
must be available to our members.”

Similarly, a Catholic-sponsored :
health plan in the Midwest has
crafted an arrangement in a private-
sector contract. Here, the plan
sought to bid on a contractfrom a
large corporation that required cov-

(Comuinued on page 14)

December 19398
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Issues & Implications

Contraceptive Coverage... Contraceptive coverage language In short, the contraceprive coverage
Contimued from page 2 considered this year in Connecticut  issue highlights a number of fault
included such a “black box” option.  lines at the intersection of religious
erage of a range of reproductive The measure—which passed the beliefs and the provision of health
health care services in its policy. To  Senate burt statled in the House—. care services. As Congress and srage
allow it to secure the conrract, the  would have allowed a religious plan  legislatures continue to consider pri.
plan arranged for the premiums to “to provide coverage of contracep- vate-sector contraceptive coverage
go first to an intermediary, which mandates, however, thev should be
divides the funds between the plan Both in the context of aware that for each of the difficult

and a separate insurcer that has . s . issues that have been raised, cre-
agreed to cover the contraception, Medicaid and the private ative thinking has pointed the way
gbortion and sterilization services market, rehglous plans 10 ar least the beginnings of some

.that the religious plan will not. To have found ways to pro- tenable options.
obtain these services, enrullees go to ¢
' vide access to contracep- . ) _
the providers listed in the plan's ti hil .. a “P This is the third in a special series of
provider directory, and the charges ves Willleé rémaining “at  gyicles examining key policy quescions
for these services are billed to the ~ arm’s length” from them. raised by the ¢ffort 1o require coverage
of contruceptive services and suppliey

; in privute-sector insurance plons. These
tive methods through another such analyses are supporied fn port by «

Both of these models allow religious ~ eutity offering a limited benefit plan; grant from the Prospect Hill

separate insurer.

plans to participate in 2 market the cost, terms and availabiliry of Foundasion, The conclusions and opin-
where coverage of contraceptive ser-  such coverage may not differ from ions exprexsed in them are thase of the
vices is required while distancing that of other prescription coverage  aurhor and The Alan Gutrmacher
themselves somewhar from the pro-  offered o the insured.” Inytiture and do not necessarily ropre-
vision of those services. sent the vicees of the foundation. @
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AB 1112 — 2
CHAPTER

An act to add Section 1367.25 to the Health and  Safety
Code, to add Section 10123.196 to the Insurance Code, and
to amend Section 24003 of the Welfare and Insurutions
Code, relating to health care coverage.

LEQISLATIVE COUNSEL'S DIGEST

AB 1112, Henzberg. Health care coverage.

(1) Bxising law  provides for the licensure and
regulation of health care service plans sadminjstered by
the Commissioner of Corporations. Under exising law, a
willful violation of any of these provisions is punishable as
either a felony or a misdemeanor. Existing law alse
provides for the regulaion of policies of disability
insurance by the Insurance Commissioner.

Existing law requires that health cere service plans and
disability inscrers provide coverage for certain benefits
and services.

This bill would require certain pgroup health care
service  plan  contracts and  certain  group  disability
insurance policies, issued, amended, renewed, or
delivered on or after January 1, 1999, and <certain
individual health care service plan contracts and certain
individual policies of disability insurance of a type and
form first offered for sale on and after January 1, 1999, t
provide coverage, under terms and conditions applicable
to other benefits, for a variety of federal Food and Drug
Administration approved prescription contraceptive
methods. This bill would exempt insurance policies or
health care service plans provided by certain religious
organizations, and their controlled religious subsidianes,
from this requirement. The bill ..would require, on and
after July 1, 1999, these health care service plans and
disability insurers to provide employees of these exempt
employers wijth notice that contraceptive drugs and
devices are available throngh the California State-Only
Family Planning Program, for employees whose family
has a gross annual houschold income equal 1 or less than
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400% of the federal poverty level. The bill would require
that program to make those benefits available to those
people.

By changing the definition of the crime applicable to
health care service plans, this bill would impose &
state-mandated local program.

(2) The California Constitution requires the state o

reimburse local agencies and schoal distacts for certain

costs mandated by the state.  Statutory  provisions

establish procedures for making that reimbursement.

This bill would provide that no reimbursement is

required by this act for a specified reason.

The people of the State of California do enact as follows:

SECTION 1. This act shall be known and may be cited
as the Women's Contraception Equity Act.

SEC. 2. Section 1367.25 is added to the Health and
Safety Code, to read:

1367.25. (a) Every pgroup  health care service plan
contract, except for a specialized health care service plan
contract, that is issued, amended, remewed, or delivered
on or after January 1, 1999, and every individual health
care service plan contract of a type and form first offered
for sale on or after January 1, 1999, except for a specialized
health care service = plan contract, shall provide coverage
for the following, under general t(erms and conditions
applicable to all benefits:

(1) A health care service plan contract that provides
coverage for outpatient prescription drug benefits shall
include coverage for a variety of ifederal Food and Drug
Administration approved prescription contraceptive.
methods, designated by the plan. In the event the
patient’s  provider, acting within his or her scope of
practice, determines that nong. of the methods
designated by the plan is medically appropriate for the
patient, the plan shall also provide coverage for another
federal Food and Drug Administration approved,
medically appropriate prescription contraceptive
method prescribed by the patient’s provider.

v0'd —85.56¢ 'ON Xvd Hd-£0:20 1¥d 86-EC-ddY
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(2) Outpatient  prescription  benefits for an  enrollec
shall be the same for an cnrollee’s covered spouse and
covered nonspouse dependents.

(b) Nothing in this secion shall be construcd 10 deny
or restrict in any way any existing right or benefit
provided under law or by contract.

(c) Nothing in this section shall be construed to
require an individual or group health carc sorvice plan to
cover experimental or investigational treatments.

(d) The requirements of this section shall not apply to
a group health care service plan ~conwact purchased by an

employer that is a religious organization or a controlled

religious subsidiary of a religious organization, including
a church, religious institution, religious association, or
other religious orgamization that is not organized for
private profit and that is -exempt from registering and
reporting regularly to the Regiswty of Charitable Trusts in
the Office of the Attorney General, as defined by Section

12580 and following of the Govemment Code, if the
provision  of  prescripion  contraceptive methods  as
described in this section is inconsistent with the religious
betiefs of the organizadon.

(¢) Any enrolled employce whose family has a gross
annual  household income equal to or less than 400
percent of the fcderal poverty level, and his or  her
enrolied dependents, of an employer that elects not to
provide coverage for prescription contraceptive methods
as described in this section shall be eligible for a voucher,
through the California  State-Omly  Family Planning
Program as established by Section 24000 of the Welfare
and Instiutions Code, for  prescription  contraceptive
benefits as described in this section. »

(f) On and after July 1, 1999, every health care service
plan thar contracts with an employer who meets the
religious exemption provisions of.. subdivision (d) and
who elects not to provide contraceptive coverage shall
provide the following notice to all subscribers umder that
employer’s group contract in a separate document or in
the plan evidence of coverage, in at least 12-point type:

S0°d 9515e2¢ 'ON X¥d —
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“HEALTH PLAN CONTRACEPTIVE COVERAGE

(1) California law requires health care service plans to
include FDA-approved contraceptive drugs and devices
in pharmaceutical benefit packages.

(2) California law  exempis religious organizations
from  providing health  benefit  plans that include
prescription conlraceplive coverage. :

(3) [The employer’s name] is a religious organization
or a conuolled religious subsidiary and bhas elected not to
provide contraceptive coverage to its employees.

(4) Califomia law provides that covered employees
who have a gross annual household income equal to or less
than 400 percent of the federal poverty level, and their
covered dependents, who work for an exempted religious
organization or a controlled religious subsidiary electing
not to provide the prescription contraceptive  benefit
shall be eligible for a wvoucher for this benefit through the
Califormia  State-Only  Family  Planning Program, as
authorized by Sections 24003 and 24007 of the Welfare
and Institutions Code.

(5 If you are interested in  this  voucher for
prescription  contraceptive  benefits, please  contact  the
State Department of Health Services for more
information. The department’s “Farnily PACT”
program’s toll-free number is: (800) 942-1054."

SEC. 3. Section 10123.196 is added to the Insurance
Code, immediately following Section 10123.195, to read:

10123.196. (a) Every group policy of disability
insurance that covers  hospital, __ medical, or surgical
expenses, and that is issued, amended, renewed, or
delivered on or after January 1, 1999, and every individual
policy —of  disability ijnsurance that covers  hospital,
medical, and surgical expenses and that is of a type and
form first offered for sale on or after’ January 1, 1999, shall

-
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provide coverage for the following, wunder general terms
and conditions applicable to all benefits:

(1) A disability insurance policy that provides
coverage for outpatient prescription drug benefits shall
include coverage for a variety of federal Food and Drug
Administration approved prescription contraceptive
methods, designated by the insurer In the event the
patient’s provider, acting within his or her scope of
practice, determines that none of the methods
designated by the inswrer is medically appropriate for the
patient, the insurer shall also provide coverage for
another federal Food and Drug Adminijstration

approved, medically appropriate prescriplion
contraceptive method prescribed by the patient’s
provider.

(2) Outpatient  prescription  benefits for an  insured
shall be the same for an insured’s covered spouse and
covered nonspouse dependents.

(b) Nothing in this secdon sball be construed to deny
or restrict im any way any existing right or benefit
provided upder law or by contract.

(c) Nothing in this section shall be construed o
require - an individual or group disability inswrance policy
to cover experimental or investigational treatments.

(d) This secton shall not apply to  specified
accident-oaly, specified disease, hospital indemnity,
Medicare  supplement, or long:tern  care  health care
insurance policies.

(e) The requirements of this section shall not apply to
a group disability imswance policy purchased by an
employer that is a religious organizadon or a controlled
religious subsidiary of a religious organization, including
a church, religious institution, religious association, or
other religions organization that is not organized for
private profit and that is exgmpt from registeing and
teporting regularly to the Registry of Charitable Trusts in
the Office of the Attomey General, as defined by Section
12580 and following of the Government Code, if the
provision of  prescription  contraceptive  methods  as

104 9515622 'ON Xbd Hd—p0:20 1¥d B6-EC-Y¥dV
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deseribed in this section is inconsistent with the religious
beliefs of the organization.

() Any insured employee whose family has a gross
annval household income equal to or less than 400
percent of the federal poverty {evel, and his or her
insured dcpendents, of an employer that elects not to
provide coverage for prescripdon contraceptive methods
as described in this section shall be eligible for a voucher,’
through the  California  State-Only  Family  Planning
Program as established by Section 24000 of the Welfare
and Insttutions Code, for prescription contraceptive
benefits as described in this section.

(g) On and after July 1, 1999, every disability insurer
that contracts with an employer who meets the religious
exemption provisions of subdivision (¢), and who elects
not o provide contraceptive coverage shall provide the
following notice to all persons insured wunder that
employer’s group policy in a separate document or in the -
evidence of coverage, in at least 12-point type:

“HEALTH INSURANCE CONTRACEPTIVE
COVERAGE

(1) California  law  requires  disability  insurers to
include FDA-approved contraceptive drugs and devices
in pharmaceutical benefit packages.

(2) California law exempts religious organizations
from providing lusurance packages that inciude
prescription contraceptive coverage.

(3) [The employer’s pame] is a religious organization
or controlled religious subsidiary and has elected not to
provide contraceptive coverage to its employees.

(4) California  Jaw  provides that insured employees
who have a gross annual household income equal to or less
than 400 percent of the federal poverty, and their insured
dependents, who work for ™an  exempted  religious
organization or conwolled religious subsidiary electing
not to provide the prescription contraceptive  benefit
shall be eligible for a voucher for this benefit through the
Califonia  State-Only  Family  Planning  Program, as

92
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authorized by Sections 24003 and 24007 of the Weifare
and Jostitutions Code. :

G I you arc interested  in this voucher for
prescription  contraceptive  benefits, please contact  the
State Department of Health Services for more
information. The Department's “Farnily PACT™
program's toll-free number is: (800) 942-1054."

SEC. 4. Section 24003 of the Welfare and Instimtions
Code is amended to read:

24003. (a) A person shall be celigible to receive
services pursuant to this chapter provided that the either
conditions (1) 0 (4), inclusive, are mer, or that condition
(5) is met, as follows:

(1Y The person 1s a resident of California.

(2) The person has a family income at or below 200
percent of rthe federal poverty level

(3) The person has no other source of health care
coverage unless the wuse of that health care coverage
would create a barier to access because of
confidentiality.

(4) The person is not otherwise eligible for existing
Medi-Cal services without a share of cost.

(5) The person is a covered employes, or a covered
dependent of an employee, of an employer that is exempt
from the requirement of providing a health care service
plan contract or a disability insurance policy that includes
covetage  for  prescription  contraceptives  pursuant (o
Section 136725 of the Health and Safcty Codc or Section
10123.196 of the Insurance Code and the employee's
family has a gross annual household income equal to or
less than 400 percent of the federal poverty level.

(b) Nowwithstanding any other provision of law, the
provision of family plapning serwices shall not require the
consent of anyone other than the person who is 0 receive
the services.

(c) Eligibility shall be determined at point of service
by the provider. The provider shall obtain information on
the individual’s family size, income, and health care
coverage and then, based on that informartion, deterruine
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if the individual meets the eligibility ecriteria specified in
subdivision (a). All individuals who meet the -eligibility
requirements shall be cerified by the provider as eligible
for services under the program. A Medi-Cal share of cost
shall not be wused to deny access to family planning
services undet the program. The  department  may
require the collecon on a voluntary basis or the use of
the individual's social security number, or both. No
services shall be denied w a client if a social security
number is not provided. :

(d) Eligibility shall be based on the individual's
self-declaration of gross annual or monthly income,
family sizc, and other source of health care coverage,
signed under penalty of perjury at each annual eligibility
certification. No  asset information shall be used to
determine eligibility.

(¢) The department  may  establish a  copayment
system for services provided pursuant to this chapter that
is based upon the income level of the individual and the
cost of the service provided. No individual whose
documented family income is at or below 100 percent of
the federal. poverty level shall be subject to copayment.
The copayment fee shall not be wused to deny access to
family planning services. State reimbursement to the
provider shall be offset by that amount of the copayment
collected from the eligible individual. The department
shall notify providers on an annual basis of the copayment
fee schedule.

SEC. §. No reimburserment is required by this act
pursuant to Section 6 of Article XIRB of the Califormia
Constitution becanse the only costs that may be incumed
by a local agency or school district will be incurred
because this .act «creates a new crme or infraction,
eliminates a c¢rime or infraction, or changes the penalty
for a ecrime or infraction, withinr the meaning of Section
17556 of the Government Code, or changes the definition
of a <¢nme within the meaning of Secdon 6 of Artcle
XIII B of the California Constimtion.

Notwithstanding  Section 17580 of the Government
Code, unless otherwise specified, the provisions of this act
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shall become operative on the same date that
takes effect pursuant to the California Constitution.
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Gold, Rachel

. From: _ Theresa Conhnor [tmeonnor@email.msn.com)
Sent: Thursday, February 25, 1999 1:20 PM
To: Janet Crepps; Kathryn Kolbert; Terry Fromson; Rachel Gold
Subject: Washingten Contraceptive Equity Bill and Religious Exemption
S-1614.2

SUBSTITUTE SENATE BILL 5512

State of Washington  56th Legislature 1999 Regular Session

By Senate Committee on Health & Long-Term Care (originally sponsored by
Senators Costa, Winsley, Kline, Patterson, Gardner, Prentice, Long, Goings,
Snyder, Fraser, Brown, Kohl-Welles, Jacobsen, Spanel, Fairley, Haugen,
Wojahn, Thibaudeau, Loveland, Bauer, Eide, B. Sheldon, McAuliffe, T.
Sheldon, Heavey and Shin)

Read first time 02/22/1999.

AN ACT Relating to confraceptive health care benefits; adding new sections
to chapter 48.43 RCW,; and creating a new section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. The legislature finds that. (1) Over half of all
pregnancies are unintended, (2) by reducing rates of unintended pregnancy,
contraceptives help reduce the need for abortion; (3) unintended pregnancies
lead to higher rates of infant mortality, low birth weight, and maternal
morbidity, and threaten the economic viability of families; (4)
contraceptive services are part of basic heaith care, allowing families to
both adequately space desired pregnancies and avoid unintended pregnancy;
(8) many health carriers cover prescription drugs and devices but exclude
prescription contraceptives and contraceptive devices; (8) women of
child-bearing age spend significantly more than men on out-of-pocket health
care costs, with contraceptives and reproductive health care services
accounting for most of this disparity; (7) lack of contraceptive coverage in
health plans places many effective forms of contrad®ptives beyond the
financial reach of many women, leading to unintended pregnancies; and (8)
the ability to plan her childbearing is central to a woman's abllity to
participate on an equal basis in education and employment. ‘

The legisiature intends to reduce the number of unintended pregnancles and
ensure access to contraceptive services in health plans that cover
prescription drugs and outpatient health services, The legislature also
intends to further the goal of eliminating sex discrimination in health
benefits for women.

NEW SECTION. Sec. 2. A new section is added to chapter 48.43 RCW to read
as follows: - '

(1) The definitions in this subsection apply throughout this section unless
the context clearly requires otherwise.

{a) "Prescription contraceptive drugs and devices" means prescription
contraceptive drugs and devices approved by the federal food and drug
administration, including oral contraceptives, intrauterine devices (1UDs},
injectables, hormonal implants, diaphragms, cervical caps, and emergency
contraception.

- (b) "Outpatient contraceptive services" means services necessary for the
effective use of contracepticn, including family planning consultations,
examinations, procedures for inserting, removing, or dispensing prescription
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coptraceptive methods, and laberatory services provided on an sutpatient
basis and related to the use of contraceptive methods, including natural
famiily planning. o

" (2) Health cammiers shall not exclude or restrict an enroflee’s access to:

(a) Prescription contraceptive drugs and devices approved by the federal
food and drug administration if the enrollee's health plan provides benefits
for presctiption drugs; or

(b} Outpatient contraceptive services, if the enrollee's health plan
provides benefits for outpatient health services.

{3) Except as provided in subsection (4) of this section, a health carrier
shall not create or impose disincentives for utilization of the henefits
requirad by subsection (2) of this section.

{4) Nothing in this section shall be construed as:

(a) Preventing a health carrier from imposing deductibles, coinsurance,
other cost-sharing requirements, or other limitations in relation to |
providing prescription contraceptive drugs and devices, or outpatient
contraceptive services, provided that such deductible, coinsurance, other
cost-sharing requirement, or other limitation is not greater than or -
different from the deductible, coinsurance, other cost-aharing requirement,
or other limitation for other prescription drugs, devices, or outpatient
health care services covered under the plan;

(b) Requiring a health carrier to cover experimental or investigative
prescription contraceptive drugs and devices, or outpatient contraceptive
services, except to the extent that a plan provides coverage for other
experimental or investigative prescription drugs, devices, or outpatient
health care services; or

{¢) Allowing a health carrier to limit a health care provider's abllity to
prescribe contraceptive drugs for medical purposes such as decreasing risk
of ovarian cysts or eliminating symptoms of menopause.

(5) This section applies to health plans issued or renewed on or after the

- effective date of this section.

ol NEW SECTION. Sec. 3. A new section is added to chapter 48.43 RCW to read
as follows:

(1) The legisiature recognizes that every individual possesses a
fundamental right to exercise their religious beliefs. The legislature
further recognizes that in developing public policy, confiicting religious
beliefs must be respected. Therefore, while recognizing the right of
religious objection to participating in the provision of contraceptive
health care services, the state shall also recegnize the right of
individuals to access the prescription contraceptive drugs and devices and
outpatient contraceptive health care services required by this section and
section 2 of this act, -

{2)(a) No individual health care provider, religiously sponsored health
carrier, or heatth care facility may be required by law or contract in any
circumstances to participate in the provision of or payment for prescription
contraceptive drugs and devices and outpatient contraceptive services if
they object to doing so for reason of conscience or religion. No person may
be discriminated against in employment or professional privileges because of
such an objection. '

- (b) The provisions of (a) of this subsection are not intended to result in
an enrcllee baeing denied timely access to prescription contraceptive drugs
and devices and outpatient contraceptive services,

(3)(@} Health carriers that are not religiously sponsored shall allow
enrollees whose health care provider or plan-designated health care facility
declines to participate in the provision of contraceptive health care
services to use another health care provider or health care facility with
whom the plan shall contract to ensure timely access to qualified providers
within the local community.

(b} Each religiously sponsored health carrier that invokes the religious
exemption provided under subsection (2)(a) of this section shall; (i)

Provide written notice to enrollees upan enroliment with the plan, tisting

the contraceptive health services they refuse to cover for reason of

censcience or religion; (ii) provide written information describing how an
2
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enrollee may directly access prescription drugs and devices and outpatient
contraceptive health care services in an expeditious manner; and (jii) .
ensure that enrollees refused services under this section have prompt access
to the information developed under (b)(ii) of this subsection.

(4)(a) Ne individual or religious organization may be required to purchase
coverage for contraceptive health care services if they abject to doing so
for reason of conscience or religion. The provision of this subsection
shall not result in an enrollee being denied coverage of, and titmely access
to, prescription contraceptive drugs and devices and outpatient
contraceptive services.

{b) Heaith carriers that are not religiously sponsored shall allow
religious ofganizations opposed to contraceptive health services to refuse
to pay for coverage of such benefits in a group plan. Health carriers shall

+ allow enrollees in a health plan exempted under this subsection to directty
purchase coverage of prescription drugs and devices and outpatient
contraceptive services from the carrier. The enrollee's cost of purchasing
such coverage shall not exceed the enrollee's pro rata share of the price
\/the group purchaser would have paid for such coverage had the group plan not

invoked a religious exemption.

(S) Nothing in this section requires a health carrier, health care
facility, or health care provider to provide any health care services
without appropriate payment of premium or fee.

NEW SECTION. Sec. 4. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not
affected.

— END —SENATE BILL REPORT

SB 5812

As Reported By Senate Commitiee On:
Heazlth & Long-Term Care, February 17, 1999

Title: An act relating to contraceptive health care benefits,

Brief Description: Requiring health plans that cover prescription drugs to
cover the cost of prescription contraceptives.

Sponsors: Senators Costa, Winsley, Kline, Patterson, Gardner, Prentice,
Long, Goings, Snyder, Fraser, Brown, Kohl-Welles, Jacobsen, Spanel, Fairley,
Haugen, Wojahn, Thibaudeau, Loveland, Bauer, Eide, B. Sheldon, McAuiiffe, T.
Sheldon, Heavey and Shin.
Brief History:

Committee Activity: Health & Long-Term Care: 1/27/98, 2/17/98 [DPS).

SENATE COMMITTEE ON HEALTH & LONG-TERM CARE

, Majority Report: That Substitute Senate Bill No, 5592 be substituted
therefor, and the substitute bill do pass.

Signed by Senators Thibaudeau, Chair; Wojahn, Vice Chair; Costa, Franklin,
Winsley.

Staff: Jonathan Seib (786-7427)

Background: In response to concerns about inequity, and the economic and
social impact of some health insurance plans' failure to provide
contraceptive benefits, legislation was introduced in 1998 requiring plans
to pravide such benefits. The legislation was referred to the Department of
Health for review under the mandated health benefits review process set
forth In statute.

The Department of Health issued its final report in January 1995. The
report analyzes the efficacy of the mandate, and its social and financial
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. impact, and concludes that “[tlhe Legislature should enact legistation
-~ ‘mandating contraceptive services for all state regulated health plans.”

Also in 1988, the Office of the Insurance Commissianer (QIC) conducted a
survey to determine the leve! of reproductive heaith benefit coverage in
health insurance plans marketed in Washington, Among the OIC findings was
that 50 percent of the plans cover contraceptive services in some form, and
that 30 percent of all plans and 22 percent of eligible enrollees have
"core” contraceplive coverage.

Summary of Substitute Bill: A health plan issued to individuals or groups
may not restrict an enrollee’s access to prescription contraceptive drugs
and devices if the plan otherwise provides benefits for prescription drugs,
or to outpatient contraceptive services if the plan otherwise provides
. benefits for outpatient health services. The terms and conditions of
coverage for contraceptives must be the same as the terms and conditions of
coverage for other prescription drugs, devices, or outpatient health care
services covered under the plan,

Subject to certain requirements, no individual health care provider,
religiously sponsared health carrier, or health care facility may be
required to participate in the provision of or payment for contraceptives if
they object to deing so for reason of conscience or religion. No individual
or religious organization may be required to purchase coverage for
contraceptives If they object to doing s6 for reason of conscience or
religion. However, insurance enrollees from a religious organization
wishing to purchase contraceptive coverage may do so directly through the
insurance carrier,

Substitute Bill Compared to Original Bill: Language s added in the
proposed substitute providing an exemption from the bilf for those who
object to contraceptives for reason of conscience or religion.

Appropriation: None.
Fiscal Note: Available.

Effective Date: Ninety days after adjournment of session in which bill is
passed.

_ Testimony For: Centraceptive coverage is the good and cost effective thing
- todo. Absent a mandate, carriers have not demonstrated a willingness to
provide contraceptive coverage. This bill represents the right to equal
insurance for men and wormnen. Some women need contraceptives for health
reasons, and have not had access to them. Unintended pregnancy imposes
social and economic costs on ali segments of society. This bill would
increase access to contraceptives as a way to address this problem.

Testimony Against: Mandating any health insurance benefit increases
insurance costs and decreases choices in an already volatile insurance
market A contraceptive mandate sends the wrong message to teenagers and
will interfere with the parent/child relationship. Most contraceptives are
abortifacients and can be harmful to a persons' health. The bill would
force those who object to contraceptives to help pay for them for others.

Testified: Steve Boruchowitz, Department of Health; PRO: Lori Bielinski,
Office of the Insurance Commissioner; Heather Jones Sin; Lynn Frink; Jesse
Wing, ACLU; Judy Turpin, Northwest Women's Law Center; Melinda Parcica,
Washingten State Council on Family Planning; Joe Mancuso, M.D. ACOG; CON;
Priscilla Martens, Washington Evangelicals for Responsible Government; Jeff
Kemp, Washington Family Council; Robin Bernhoft, National Parent's Council;
Jim Halstrom, Health Care Purchasers Assaciation, Association of Washington
Business; CONCERNS: Eric Palge, Washington State Catholic Conference,
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STATE OF CONNECTICUT

AMENDMENT

e i LCO No. 4250
General Assembly
February Session, A.D., 19%8
Offered by SEN. JEPSEN, 27th DIST.
SEN. DELUCA, 32nd DIST.
SEN. BOZEK, 6th DIST.
To Senate Bill No. 400 File No. 545% Cal Wo. 148

Entitled: “AN AGT CONCERNING HEALTH INSURANCE COVERAGE FOR
PRESCRIPTION BIRTH CONTROL."

In line 1, after "(NEW)® insert wiay"n

After line 12 insert the following:

" (b} Notwithstanding any other provision of this section, any
insurance company, bospital or medical service corporation, or
health care center may issue to a religious employer an
individual health insurance policy that excludes coverage for
prescription contraceptive methods which 'are contrary te the
religious employer's bona fide religious tenets.

(¢} Any health ineurance policy issued pursuant to subsectien
(b) of this section shall provide written notice to each insured
Or prospective insured that prescription contraceptive methads
are'EQE?EHE&'!!E&T‘EBGEragc pursuant to said subsection. Such
notice shall appear, in not less thap ten point type, in the
policy, application and sales brochure for such policy. '

{d) Nothing in this section shall be construed as authorizing
an individual health insurance Pelicy to exclude coverage for
prescription drugs ordered by a health care provider with
prescriptive authority for reagens other than contracepcive
pPurpeses.

(e) Notwithatanding any other proviesion of thic oection, any
insurance company, hospital or medical service corporatien, or
health care center which is owned, operated or substantially
controlled by a religious..organization which has religiocus or
moral tenets which conflict with the requirements of this act may
rovide for the cove rescription contraceptive me

plan. The cost, ctermg and ava: L uch
coverage oha 11! er from the cost, terms and availabiliey
of other prescription coverage offered to the insured.

(€£) As used in this sectien, "religious employer" means an
employer that is a "qualified church-contrelled erganization” as
defined in 26 USC 3121."

In line 13, after "(NEW)" insert "(a)~

After line 23 add the following:

" (b) Notwithstanding any other provision of thig section, any
insurance company, hospital or medical service cerporation, or
health care center may issue to a religious employer a grwup
health ingurance policy that excludes coverage for prescripticn
contraceptive methods which are contrary to the religious
employer's bona fide religious tenets.

{¢) Any health insurance policy issued pursuant to subsection
(b} of this section shall provide written notice to each insured
or prospective insured thar pPrescription c¢ontraceptive metheds
are excluded from coverage pursuant to gaid subsectien. Such
notice shall appear, in not less than ten peint type, in the
pelicy, application and sules brechure for such policy.

{d) Nothing in this section shall be construed as authorizing
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4 group health insurance policy to exclude coverage for
prescription drugs ordered by a health care provider with
prescriptive authority for reasons other than contraceptive
PUrposes.

{e) Notwithstanding any other provision of thig geccion, any
insurance company, hospital or medical service corporatioen, or
health care center which is owned, operated or substantially
controlled by a xeligious organizarion which has religiocus or
moral tenets which conflict with the Tequirements of this act may
provide for the coverage of prescription contraceptive methods as
required under this section through another gsuch antity offering
2 limited benefit plan. The cost, terms and availability of such
coverage shall not differ from the cost, terms and availability
of other prescription coverage offered to the insured.

(f) As used in this section, "religious employer” means an
employer that is a "qualified church-controlled organization' as
defined in 26 USC 3121i."
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THE WHITE HOUSE
WASHINGTON

May 18, 1999

MEMORANDUM TO THE PRESIDENT

FROM: Bruce Reed
'Chris Jennings
Mary Beth Cahill
Jennie Luray
SUBJECT: Impending Introduction of Contraceptive Coverage Legislation

We expect a bipartisan group of Congressional members to introduce the Equity in Prescription
Insurance and Contraceptive Coverage Act (EPICC) this week. The legislation would require
health plans to cover prescription contraceptive coverage if they cover other prescription drugs; it is
generally consistent with the measure you signed into law last year mandating such coverage in all
plans participating in the Federal Employees Health Benefits Plan (FEHBP). This memorandum
provides background information on this issue and seeks guidance as to whether you want to
endorse the bill when it is introduced.

BACKGROUND

Current Coverage Status. While well over 80 percent of private insurance plans cover prescription
drugs in general, only about one-third cover the costs of oral contraceptives (the most commonly
used birth control method). HMOs provide slightly better oral contraceptive coverage but only 39
percent cover all five leading methods. According to the Kaiser Family Foundation, three out of
every four women say that cost is an important factor when choosing between a birth control
method that is covered and one that is not. Moreover, women of childbearing age spend 68 percent
more in out-of-pocket health care costs than men do, although there is no specific breakout as to
what percentage is for contraception.

EPICC Legislation. EPICC was first introduced in the last Congress by Senators Reid and Snowe
and Representatives Lowey and Greenwood. This legislation would require insurance plans to
cover all FDA approved forms of contraception if and to the extent that they cover other
prescription drugs. The bill also would require plans to provide outpatient contraceptive services
(such as exams and fittings) in the same manner as they cover other outpatient medical services.
Similar legislation has been introduced in 19 states in the last two years, and Maryland and
Georgia recently became the first states to enact such laws.

When it became clear that this legislation cotild not be passed last year, EPICC's sponsors focused
their attention on working on encouraging the Congress to extend these protections to FEHBP



plans. After a lengthy fight over "conscience clause" language, Congresswoman Lowey -- with the
help of the Administration -- secured passage of the FEHBP provision in the Omnibus
Appropriations measure you signed last fall. Leading women’s groups and the pro-choice
community hailed this as a major victory. The same group of supportive Members, along with
supportive women’s and pro-choice groups are now turning their attention to winning contraceptive
coverage for those in all private plans.

Policy Arguments for EPICC. The women’s and pro-choice. communities believes that EPICC
provides an all-too-rare opportunity to promote a positive agenda. Better contraceptive coverage
means fewer unintended pregnancies, which means fewer abortions. For this reason, EPICC is now
a top legislative priority for many of the leading women’s and pro-choice organizations.

Endorsing this legislation would be consistent with your past position on FEHBP and would once
again position us on a women’s health issue that has strong policy rationale. It strengthens our hand
on the pro-choice agenda and would be extremely well received by the women’s advocacy
community. Just as important, your endorsement would make a substantive contribution towards
increasing the likelihood that this legislation would pass the Congress this year.

Mandates and Potential Impact on Cost/Coverage. We generally have avoided endorsing bills that
IMpose insurance coverage requirements -- particularly when they are initially introduced. We
have taken this position for two reasons: (1) to avoid the criticism that such “rifle shot”
requirements increase premiums and thereby increase the number of uninsured and (2) to avoid
starting down the slippery slope of supporting a slew of other insurance requirements.

As you know, you already support the Patients’ Bill of Rights legislation, which although mostly
requiring procedural rather than coverage requirements, is projected by CBO to increase premiums
by about 4 percent). In addition, you have been asked to support legislation to impose further
coverage requirements for mental health and substance abuse treatment and to assess a 1 percent
premium fee on private plans to help finance the cost of training physicians in teaching hospitals
and academic health centers. Although EPICC is projected to add only 1 percent to average private
sector premiums, the accumulation of these policy initiatives could make us vulnerable the
criticism that we are decreasing the affordability of insurance.

Conscience Clause Issue. One notable shortcoming of the current EPICC bill is that it does not
include a “conscience clause” for plans that have religious objections to providing contraceptive
coverage. Although the bill’s sponsors and the pro-choice community recognize that this issue will
have to be addressed before any bill reaches your desk, they oppose including any “conscience
clause” language at the time of introduction. They are taking this position for two main reasons.

First, they believe that the “conscience” problem is not as great in the context of contraception as in
the context of abortion. Second, they believe that adding such language could leave too many
women without access to contraceptives in light of Catholic-affiliated providers participating in the
managed care market. The sponsoring members and groups would rather deal with this issue as and
when it arises than introduce a bill that they believe already represents a significant compromise.



We believe that the advocates’ position on this matter is mistaken, and that it is important to signal
up-front an explicit commitment to accommodate plans with religious scruples. To omit it makes
advocates vulnerable with respect to an issue that they will lose in the end. In addition, omitting
conscience language makes the bill supporters vulnerable to a “double-standard” charge; they are
willing to support such language when it applies to the Congress and federal health plans, but not
when it applies to health plans in the private sector. The sponsoring members and groups, however,
have rejected our advice on this issue.

OPTIONS
The following are the most viable options for your consideration:

(1) Issue a statement of support for the new legislation, but do so in a manner that subtly
signals your willingness to work on conscience clause language. Under this scenario, you
would release a statement at the time of introduction that notes your support for similar legislation
last year and calls on the Congress to take further action, applying to private health plans, on this
high priority issue. Such a statement would imply support for a conscience clause (since last year’s
bill had one), but would not offend the pro-choice community at the time of introduction.

(2) Not endorse this legislation, but work behind the scenes to get legislation passed with an
appropriate conscience clause. Under this approach, you would take no formal position at the
time of introduction, but advise the pro-choice community that we will provide technical and
strategic support to pass this bill on Capitol Hill. Such an approach would allow you to avoid
criticism relating to the cost of imposing insurance mandates and also would allow us to develop a
workable conscience-clause compromise.

White House and Agency Positions on These Options. DPC, the Women’s Office, the Office of
Public Liaison, and OMB support option one. Although believing that the pro-choice community
is making a significant error by not including a conscience clause provision in the bill at the time of
introduction, these offices believe we should respond positively to the women’s community on this
key legislative priority and provide momentum to a bill guaranteeing equity for women at a low
cost. In addition, these offices believe that the Administration should provide early support for this

positive, proactive message on choice. HHS believes that this decision depends on whether you
are likely to endorse other coverage mandates (like mental health parity) in the near future (like
mental health parity); if you are, they would support option 2 because the cumulative impact of
these endorsements will undermine our credibility on the cost/coverage issue.

Option 1: Option 2: Let’s Discuss:



