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POWELL v. RIDGE --- TALKING POINTS

--The Government's brief in this case takes the position that the complaint filed by the City of

Philadelphia and other plaintiffs states a claim under Title VI regulations that should be considered by the
courts, and not dismissed on its face.
kbt

--The Department of Education's Title VI regulations prohibit recipients of
federal funds, including states, from using criteria or methods of
administration that have the effect of subjecting individuals to discrimination
based on race.

--The City's complaint alleges that the state has administered its formula
for state aid to elementary and secondary education in a manner that has
resulted in discrimination based on race, both through factors in the state
formula itself and considering the state system for funding education, taken as a whole. The complaint
also asserts that the state was able to foresee that changes in its formula would decrease aid to school
districts serving predominantly minority students. It thus raises an issue of intentional discrimination, as
well as issues of disparate impact based on race,

—-The Department believes these issues warrant consideration by the
trial court. The plaintiffs should have an opportunity to develop their theories and the facts and the
defendants should have an opportunity to challenge them and to justify any disparities that are
established, consistent with well-established civil rights principles found in Title VI and its implementing
regulations.
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PLAINTIFFS' COMPLAINT STATES A CLAIM FOR VICLATION OF THE
DEPARTMENT OF EDUCATION'S TITLE VI REGULATIONS

A court may dismiss a complaint for a-failure to state a
claim only when it is certain that the allegations, and all the
inferences fairly drawn from theose allegations, cannot state a
claim under any legal theory. Highon v. Kipng & Spalding, 467
U.8. 69, 73 (1984). Applying this generous standard, plaintiffs'’
complaint should not have been dismissed at this stage.

A complaint need only contain “a short and plain statement
of the claim.” Fed. R. Civ. P. 8(a)(2). "Generally, under the.
liberal notice pleading practices in federal civil cases, a
claimant 'dees not have to set out in detail the facts upon which
the claim for relief is based, but must merely provide a
statement sufficient to put the opposing party on notice of the
claim.'” Foulk Q. Denjon Marine Co., 144 F.3d 252, 256 (3d Cir,
1998).

After surveying defendants' practices in funding public
education in Pennsylvania, the complaint alleges that defendants’
*funding policies and practices wrongfully discriminate aéainst
African-American, Hispanic, Asian and other minority students in
the School District by utilizing criteria and methods that have
had the foreseeable effect of subjecting such students to
discrimination because of their race, color, or national origin,
by disproportionately denying them necessary support for their
education” (J.A. yv § 73). The Department of Education's Title

VI regulations proscribe "utiliz[ation of] criteria or methods of



FEB,17.1999 11:21AM . OFFICE OF THE ARG NOC.614 P.23-37

«2l-
administration which have the effect of subjecting individuals to
discrimination because of their race,'cQIOr, or national origin.”
34 C.F.R. 100.3(b) (2). The broad languége of the regulations

encompaages complaints regarding the ‘criteria or methoda” of

programs funding public education. See Campalgn fox Fiascal
Equity. Inc. v. New York, 655 N.E.2d 661, 670 (N.Y. 1995).¥

Plaintiffs' complaint has put defendants on notice of the
circumstances that are involved in the claim, and has alleged
that defendants' actions are in violation of federal law.
Nothing more is required. See Frazier v. SEPTA, 785 F.24 65,
66-67 (3d Cir. 1986) {federal rules permit “"great generality" in
stating the basis of plaintiff's claim); Benpett v. Schmidt, 153
F.3d 516, 518 (7th Cir. 1998). By purporting to look behind
these allegations to divine plaintiffs' “actual” complaint, the
‘district court prematurely and inappropriately terminated the
litigation.

In their appellate brief, plaintiffs have identified several
potential theories of liability under the Title VI regulations,
each of which needs to be explored more fully on remand. We
address them briefly to explain why plaintiffs' more specific

allegations are also sufficient at this stage to support

Y The Department of Education has made clear, in interpreting
these Title VI regulations with reference to vocatiocnal education
programs receiving federal assistance, that "[r]ecipients may not
adopt a formula or other method for the allocation of Federal,
State, or local vocational education funds that has the effect of
discriminating on the basis of race, color, {or] national
origin.” 34 C.F.R. Pt. 101, App. B, Pt. III.B.
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potential claims for violating the Title VI regulation.?

A. Plaintiffs' Factual Allegations Support An Inference Of
Intentional Discrimination In Violation Of The Title VI
Regulation

Plaintiffs allege that defendants have in recent years

persistently changed the state revenue formula so that each year,
when the Commonwealth increases the amount of aid it distributes
to local school districts, it provides a much smaller per capita
increase in predominaﬁtly minority school districts than in
predominantly white districts (J.A. 39-40 (f 56-61). Moreover,
plaintiffs allege that the Commonwealth adepted these changes,
which have reduced each year the share of state education funds
distributed to minority districte, ‘with prior knowledge of
[their] discriminatory conseguences on students baged on race”
(T.A. 35, 40 99 47, 59, 60). These allegations support an
inference that the Commonwealth devised and changed its funding
formula with the intent of causing disproportionate harm to
predominantly minority districts, in violation of the Title VI
prohibition on intentional discrimination.

As plaintiffs explain (Br. 35), based on these allegatiocns,

a factfinder would be entitled to infer that defendants took

¥ In the district court, the United States argued as amicus
curiae that the “benefit” provided by the Commonwealth's
financing system was an “education,” see Lau v, Nichols, 414 U.S.
563, 568 (1574), and that defendants' failure to take into
account the increased cost of providing such an education in
predominantly minority school districts such as Philadelphia also
stated a claim. Plaintiffs have expressly disavowed that
argument (Br. 30), and thus we do not press it in this appeal.
See DiBiase v. ESmithXline Beecham Corp,, 48 F.3d 713, 731 (34
Cir.) ("'amicus may not frame the issues for appeal'"), cert.
denied, 516 U.S. 916 (1995).
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these actions, which they were aware would harm predominantly
minority districts, at least in part because of “purposeful’
diserimination. See Hunter v. Underwood, 471 U.S. 222, 231-232
(1985) (in order to show intenticnal racial discrimination,
plaintiffs need not show that racial minorities were the only
clase intended to be burdened, or that race was the only reason
for the decision); cf. Shexidan v. E.I. DuPonk de Nemours & Co.,
100 F.2d 1061 (3d Cir. 1996) (en banc) (disbelief of defendant's
proffered reasons combined with other evidence permits factfinder
to conclude that there was intentiqnal discrimination), cert.
denied, 117 S. Ct. 2532 (1997). As the facts alleged in the
complain; could permit a factfinder to conclude that defendants
engaged in intentional discrimination, this case should be
remanded to give plaintiffs the opportunity to prove these
allegations.

B, Plaintiffs Have Alleged That The Commonwealth Provides
Funds For Education In A Manner That Has A
Digcriminatory Impact On Predominantly Minority
Districts In Viclation Of The Title VI Regulation

Plaintiffs allege that predominantly minority school |

districts receive “less Commonwealth treasury revenues ﬁer
student than school districts with higher white enrocllments and
the same level of poverty” (J.A. 37-38 {f 53-54). On its face
that states a claim that the Commonwealth ia distributing its
funds to school districts in a manner that has a discriminatory
impact on the basis of race.

Intervenors asserted in the district court that

predominantly minority school districts in fact receive more
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gtate revenues per pupil than many predominantly white school
districts, and the district court appears to have relied in part
on that assertion in finding that the complaint failed to state a
claim (App. 32). If that factual assertion could properly be
considered at this stage, which is doubtful, and if it is true,
it would nevertheless not be dispositive. Plaintiffs allege that
the state formula contains a factor that increases aid to less
wealthy districts (J.A. 36 { 49), and it follows that a minority
district, if poor, might well receive more funding per capita
than a white district that happened to be wealthy. They allege,
however, that after controlling for poverty -- a factor the |
Commonwealth clearly deems relevant to funding -- the formula
distributes less state revenues per capita to predominantly
minority school districts than to predominantly white districts
(T.A. 37-39 q9 52-85).

! This disparity may be the result of one or more factors in
the formula, perhaps as yet unknown to the plaintiffs, with an
unjustified discriminatory impact on the basis of race.¥ This
case should be remanded so that plaintiffs have the opportunity

to discover the causes of this disparity in state funds between

%/ The fact that plaintiffs did not identify the factors in the
formula that have a disparate impact ig not dispositive at this
stage of the proceedings. See Menkowitz v.

Med. Ctx., 154 F.3d4 113, 124 (34 Cir. 1598) ("a plaintiff
generally need not explicitly allege the existence of every
element in a cause of action if fair notice of the transaction is
given and the complaint sets forth the material points necessary
to sustain recovery’); cf. Wards Co ack o, v, Atonig, 490
U.8. 642, 657-658 (1989) (noting that discovery will normally be
necessary to permit plaintiffs to identify with specificity
causes of disparate impact).
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predominantly minority districts and others, controlling for
poverty.

Even if predominantly minority districts benefit froem a
subsidy for poverty, they may be disadvantaged on the basis of
race if other factors in the formula unjustifiedly diminish the
benefits received by minority populations. In Connecticut v.
Teal, 457 U.S. 440, 455-456 (1982), for example, the Supreme
Court held that a Title VII disparate impact suit about
promotions was not barred simply because defendants could show
that minorities ultimately were promoted at a higher rate than
whites. Instead, the Court held that plaintiffs could challenge
any portion of the promotions process that disparately excluded
minorities from consideration. The Teal holding has been applied
in Title VI disparate impact casea, See Elaton v. Talladega
County Bd, of Educ,, 957 F.2d 1394, 1420 (llth Cirx. 1993); ‘Meek
v. Martinez, 724 F. Supp. 888, 905-906 (S.D. Fla. 1987) (finding
that various components of funding distribution formula vioclated
Title VI regulations). Indeed, this Court applied Teal in a case
analogous to this one in Hilmore v. City of Wilmington, 699 F.2d
667 (1983). In Wilmore, plaintiffs challenged a promotions
process under Title VII that ranked pecple bagsed on the combined
weight of three separate factors. In respense teo the district
court's suggestion that the disparate impact of one factor could
not be challenged because it was balanced out by the results of
another, this Court explained °(tlhis reasoning penalizes

minorities for doing well on one part of the exam and overlooks
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how much better their overall test results would have been if
they had not been so handicapped on that part of the exam.” Id.
at 675.

Moreover, plaintiffs allege that the Commonwealth has the
duty to provide each child with an education (J.A. 24
§ 20), that it has delegated that duty to each school district
(J.A. 24 § 20), and that it has authorized and encouraged scheool
districts to raise monies locally through property taxes for that
purpose (J.A. 35 § 47). Plaintiffe alsc allege that the state
system for funding education, taken as a whole, has a disparate
impact on predominantly minority school districte (J.A. 37, 39,
40, 42-43 9 s2, 56, 60, 65, 66). At least in some
circumstances, these allegations may state a claim under the
disparate impact regulation.

Any policy which may have a disparate impact may be
justified: even if plaintiffs do make that showing, defendants
have an opportunity to demonstrate "substantial legitimate
juatification(s]” for the disparities. Elston, 997 F.2d at 1407.
Finally, if there is a significant racial disparity and no
legitimate justification, defendants will have the oppeortunity to
propoge a remedial plan. Lawyer v. Department of Justice, 117 S.
Ct. 21B&, 2193 (1997). Defendaqts are not required by Title VI
to use any particular method of funding public education. By
accepting federal funds, however, they have agreed not to
administer their program in a manner that results in unjustified

discriminatory effects.
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--The Government's brief in this case takes the position that the complaint filed by the City of
Philadelphia and other plaintiffs states a claim under Title Vi regulations that should be considered by the
courts, and not dismissed on its face.

--The Department of Education’s Title VI regulations prohibit recipients of
federal funds, including states, from using criteria or methods of
administration that have the effect of subjecting individuals to discrimination
based on race.

--The City's complaint alleges that the state has administered its formula
for state aid to elementary and secondary education in a manner that has
resulted in discrimination based on race, both through factors in the state
formula itself and considering the state system for funding education, taken as a whole. The complaint
also asserts that the state was able to foresee that changes in its formula would decrease aid to school
districts serving predominantly minerity students. It thus raises an issue of intentional discrimination, as
well as issues of disparate impact based on race.

--The Department believes these issues warrant consideration by the
trial court. The plaintiffs should have an opportunity to develop their theories and the facts and the
defendants should have an opportunity to challenge them and to justify any disparities that are
established, consistent with well-established civil rights principles found in Title VI and its implementing
regulations.
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IN THE UNITED STATES DISTRICT COURT 2_7'..-: 2 =n
FOR THE EASTERN DISTRICT OF PENNSYLVANIA =~ 7 7O
DAVID POWELL, et al. ) ¢ o I
) S
Plaintiffs )  C.A No. 98-CV-1223 T
- ) ‘:f_‘ j—‘_ o
V. ). <
: : ) .
THOMAS J. RIDGE, et al. ) FILED SEP 211994,
)
Defendants )
)

BRIEF OF THE UNITED STATES AS
AMICUS CURIAE AND BRIEF IN INTERVENTION
IN OPPOSITION TO DEFENDANT INTERVENORS'
MOTION TO DISMISS OR FOR “OR JUDGMENT ON THE PLEADINGS

INTRODUCTION

On June 17, 1998, the United States filed its Motion for Leave to Participate as

Amicus Cunae Memorandum in Support and Brief as Amicus Curiae in the above-

captioned action. The Umted States realleges and incorporates these pleadings herem

by reference. Accordingly, we will not repeat in the instant brief either the Interest of
the United States, or the Background of the case prior to the intervention and Motion to
Dismiss or for Judgrhent on the Plegdings of defendant intervenor state legisiators
Jubelirer, Ryan, Rhoades, and Stairs.

On May 6, 1998, four Pennsylvania legislators moved to intervene as defendants

in the above-captioned case, and the court granted the unopposed motion on June 3
1998. On July 2, 1998, the defendant intervenor legislators filed their Motion to

Dismiss or for Judgment on the P'leadings, and Brief in Support, pursuant to Rules

12(b)(1), (6), (c), Fed. R. Civ. P. (Def. Bf.).
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in that Motion to Dismiss and Brief in Support, defendant intervenor legislators
allege: 1) that under Alexander v. Choate, 468 U.S. 287 (1985), plaintiffs’ factual
allegations fail to state a disparate impact claim; 2) the disparate impact regulatién, 34
C.F. R. § 100.3(b)(2), is unlawful because it exceeds the authority delegated by statute
to the U.S. Department of Educatioﬁ; 3) plaintiffs' complaint is barred by the Eleventh
Amendment; 4) Eleventh Amendmeht immunity has not been abrogated; 5) plaintiffs'
claim under 42 U.S.C. §1983 should be dismissed if the claini under the underlying
federal statute, Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq. l(“TitIe
V), is dismissed, and the claim under §1983 is also barred by the Eleventh
Amendment; and, 6) plaintiffs lack standing. In accordance with the Unit-ed States'

statement of interest set forth in our Brief as Amicus Curiae, in the capacity of proposed

amicus curige the United States will address grounds 1 through 3, supra. See Def. Bf. -
'm[ A-C at 14-29. In its capacity as proposed intervenor, the United States will address
the grounds of defendant intervenors’ Motion and Brief which involve abrogation of
Eleventh Amendment immunity. See Def. Bf. § D at 29 - 32.

For the reasons set forth below, this Court should hold tﬁat Plaintiffs' complaint

states a claim and the suit is not barred by the Eleventh Amendment.



ARGUMENT

L PLAINTIFFS HAVE STATED A CLAIM UNDER TIiTLE VI REGULATIONS
BASED ON THE ALLEGATIONS THAT PENNSYLVANIA'S SCHOOL
FUNDING POLICIES AND PRACTICES HAVE IMPERMISSIBLE
DISCRIMINATORY EFFECTS ON STUDENTS ENROLLED IN THE
PHILADELPHIA SCHOOL DISTRICT.

The issue presented upon a motion to dismiss under Rule 12(b)(6), Fed. R. Civ.
P., is, simply, whether the plaintiff has stated an actionable claim, assuming, as the

Court must, that the complaint’s allegations are true. Hishon v. King & Spalding, 467

U.S. 69, 73 (1984); see Leatherman v. Tarrant County Narcotics Intelligence &

Coordination Unit, 507 U.S. 163 (1993); Robb v. City of Philadelphia, 733 F.2d 286,

290 (3d Cir. 1984). To state a claim for a violation of the Title VI regulations, the
provisions at issue here, a plaintiff must allege that the challenged practice has a

sufficiently adverse racial impact. NAACP v. Medical Center, Inc., 657 F.2d 1322, 1331

(3d Cir. 1981) (en banc); Quarles v. Oxford Mun. Separate Sch. Dist., 868 F.2d 750,

754 n. 3 (5™ Cir. 1989); Georgia State Conference of NAACP v. Georgia, 775 F.2d

1403, 1417 (11* Cir. 1985); Groves v. Alabama State Bd. oquuc.. 776 F. Supp. 1518,

1523 (M. D. Ala. 1991).
The plaintiffs’ complaint meets this standard by alleging, among other facts, that:

. “The Commonwealth receives federal financial assistance for the support
of public education in Pennsylvania.” Complaint, fj34.

. “When Commanwealth treasury revenues per pupil are analyzed by the
amount of poverty in school districts across the Commonwealth . . .,
school districts with higher proportions of non-white students receive less
Commonwealth treasury revenues than districts with higher proportions of
white students. On average, for 1995-96, for two school districts with the
same level of poverty as measured by AFDC, the school district with

-3-
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higher non-white enroliment received $52.88 less per pupil for each
increase of 1% in non-white enroliment.” Id., §55 (emphasis in original).

. “The Commonwealth Defendants’ funding policies and practices
wrongfully discriminate against . . . minority students in the School District
.. . by disproportionately denying them necessary support for their
education, in violation of the Title V1 implementing regulations applicable
to federal education programs.” Id., §73.

Through these allegations, the plaintiffs have adequately pleaded that the
Commonwealth’s school financing policies and practices have a.disproportionate
impact on the Philadelphia School District, (PSD), whose student population is
overwhelmingly non-white. The plaintiffs should therefore have the opportunity to
develop and introduce evidence establishing a prima facie violation of the Title VI

discriminatory effects regulations.

Defendant intervenors argue, relying on the Supreme Court's decision in

Alexander v. Choate, 463 U.S. 287, that a claim for funding to ensure equal educa@ional
opportunities is not actionable under the Title Vi regulations. Defendant intervenors
are wrong.! Briefly summarized, Choate involved a challenge under Section 504 of the
Rehabilitation Act to a Tennessee Medicaid rule that reduced the limit on inpatient
hospital visits frbm 20 to 14 days per year. During a bench trial, the plaintiffs showed

‘that 27% of disabled patients required more than 14 days of care, compared to only 8%

1Defendant intervenors also suggest that the plaintiffs’ disparate impact claim
fails on its face because the Commonwealth's funding policies have an impact on white
students as well as minority students in the PSD. Def. Bf. at 18. Butan actionable
disproportionate impact, by definition, need not be confined to a minority group. See
Sandoval v. Hagan, 1998 WL 295891 (M.D. Ala. June 5, 1998) (finding disparate
impact on the basis of national origin where not every person adversely affected by
English-only policy was from a country of origin other than the United States).

4
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of similarly situated non-disabled patients. The district court found, however, that the
plaintiffs did not establish a prima facie case under Section 504 and that, consequently,
Tennessee did not have to afford disabled patients a greater number of hospital déys
than it did to non-disabled patients. Jennings v Alexander, 518 F. Supp. 877, 882
(M.D. Tenn. 1981), revid, 715 F.2d 1036 (6" Cir. 1983), rev'd sub nom. Choate, supra.

. The Supreme Court agreed, holding that, in assessing a Section 504 vioiation, a fund
recipient need only provide “meéningful access to the beneﬁf the [federal fund
recipient] offers.” Choate, 469 U.S. at 301. It found that the 14-day limitation would not
deny the plaintiffs “meaningful and equal access” because they received the benefit
equally ﬁth non-disabled persons. |d. at 306.

Defendant intervenors’ attempt to analogize this case to Choate fails in several -
re.spects, all fatal to their motion to dismiss. Consequently, as demonstrated below,
Choate should not be considered “controiling precedent” in this case. See Def. Bf. at
19.

A. Choate was decided in a different procedural posture.

Choate was decided with the benefit of a full evidentiary .record; the plaintiffs
were permitted to present their case to the district court. Following a bench trial, the
district court dismissed the plaintiffs’ claims, finding that they had failed to carry their
- burden of establfshing that the 14-day limitation had a disproportionate impact on
disabled persons, or of showing a causal connection between the existence of a
disability and the need for hospital care in excess of 14 days. Jennings v. Alexander,

518 F. Supp. at 881-82; see also Choate, 469 U.S. at 302 n. 22 (“The record does not

-5-
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contain any suggestion that the illnesses uniquely associated with the handicapped or
occurring with greater frequency among them cannot be effectively treated, at least in
part, with fewer than 14 days’ coveragé.").

Here, of course, there is no evidentiary record yet, defendant intervenors seek to
dismiss the plaintiffs’ complaint at the outset. Plaintiffs have met the threshold
requirements of alleging facts that constitute a violation of the Title Vi discriminatory
effects regulations. For example, they allege that Commonwealth school districts with
moare than 50% minority student population received less in Commonwealth treasury
revenues than di;’c;icts with higher white enrollment with the same poverty level.
Complaint | 54. Moreover, Plaintiffs allege that the PSD receives 33.1% less in
Commonwealth revenue than the average of Commonwealth school districts with the
same poverty level. Id., q53; see also id., ' 55. Plaintiffs should' have a full opportunity
to develop the record in order to establish that the Commonwealth’s funding policies

disproportionately harm the predominantly minority Philadelphia Schooi District. Cf.

Wards Cove Packing' Co. v. Atonio. 490 U.S. 642, 657-658 (1989} (noting that
discovery will normally be necessary to permit plaintiffs to identify with specificity
causes of disparate impact).

B. Choate did not involve a claim under Title V1.

Title VI and Section 504 are different statutes having different objectives and
different histories. Indeed, for these reasons, the Court in Choate cautioned that *too

facile an assimilation of Title VI law to Section 504 must be resisted.” Id. at293 n. 7.

Congress was aware that discrimination against disabled persons manifested itself

-6-
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differently than that against racial minorities, the former being more a product of
*benign neglect” than animus. id. at 295 (*Discrimination against the handicapped was
perceived by Congress to be most often the product, not of in\)idious animus, but rather
of thoughtlessness and indifference — of benign neglect.”).? Fundamental to this
difference is that, by definition, persons with disabilities have a physical or mental
impairment that substantially limits one or more major life activities. As to that life
activity at least, “the handicapped typically are not similarly situated to the
nonhandicapped.” 1d. at 298.

Many neutral rules will have a disparate impact on a discrete subset of the class
of “disabled” persons because the rules, crafted for nondisabled persons, interact with
the objective conditions that make a person fit the. category of *disabled.” Thus, in

Choate, the Court attempted to set limits on the degree of accommodation required

under Section 504 so that “each recipient of federal funds [would not be required] to
evaluate the effect on the handicapped of every proposed action that might touch the
interests of the handicapped.” 469 U.S. at 298.

In contrast to a disability, racial categories are not defined by any inherent
characteristic other than race itself. Neutral factors that discriminatorily affect racial
minorities do so not simply because persons are in that classification. Instead, these
"-disparate effects result from the interaction of race with the jong history of

discrimination, segregation and prejudice against racial minorities. The vestiges of this

The Court also recognized that not all discriminaiion against disabled persons
stems from innocent intentions. See id. at 295 n. 12 (citations omitted) ("To be sure,
well-cataloged instances of invidious discrimination against the handicapped do exist’).

.7-
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system continue to this day. Because of the legacy of récial discrimination, policies
that have a discriminatory effect on racial minorities are properly subject to a different —
_ andl more stringent — standard than those applied to disabled persons. |
Not surprisingly then, the-courts of appeals have never adopted Choate as the
model for addressing Title VI discriminatory effects claims. Instead, they have drawn
the standards from Title VIi of the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.,
(Title VII), which prohibits racially discriminatory employment practices.® Title Vil has
Ioﬁg been understood to proscribe any facially neutral policies that had unjustified
discriminatory effects against racial minorities, not just those that bar “meaningful

access.” See Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971). The legacy of

discrimination is one of the primary justifications for this standard. See Reynolds v.

Alabama Dep't of Transp., 4 F. Supp.2d 1092, 1109 (M.D. AI_a. 1998) (“One would have
to close one's eyes to a éentury of this country’s history to not know that, before the
enactment of Title Vil in 1964 — and even for a long tihe thereafter . . . intentional
discrimination against African-Americans was the way of life throughout much of this

land and, indeed, was the rule of law at state and local levels in the South.”).* In the

'See, e.q., Butts v. NCAA, 600 F. Supp. 73, 75 (E.D. Pa.), affd on other grounds,
751 F.2d 609 (3d Cir. 1984); New York Urban League v. New York, 71 F.3d 1031, 1036
(2d Cir. 1995); Elston v. Talladega County Bd. of Educ., 997 F.2d 1394, 1407 n. 14
* (11" Cir. 1993); Latinos Unidos de Chelsea en Accion v, Secretary of Hous. & Urban
Dev., 799 F.2d 774, 777 (1% Cir. 1986); United States v. Texas, 793 F.2d 636, 648 s"
Cir. 1984); Larry P. v. Riles, 793 F.2d 969, 982 n. 9 (9" Cir. 1984), Sandoval v. Hagan,
1998 WL 295891 at *57.

‘The legacy of discrimination, as the Reynolds court stated, is not confined to
the South. The Philadelphia School District itself formerly segregated students by race.
See Complaint, § 37.

8-
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instant case, plaintiffs assert that, although the Commonwealth’s funding formula may
be facially neutral, that formula has unjustified discriminatory effects on school districts
with higher minority enroliment. See Complaint, ] 47-52, Plaintiffs' Opposition to
Defendant Intervenors’ Motion to Dismiss at 16-18 (filed Aug. 20, 1998).

| Defendant intervenors attack plaintiffs’ Complaiht, alleging that the PSD is
getting more than its per capita share of state funding.’ See Def. Bf. at 9 ("[T]he '
School District receives aimost 18 percent of the Commonwealth's subsidy for basic
h education, even though the School District has only 12 percent of the public school
students. . . ."). However, Title VIl is not only about the “bottom line,” but also about a
process free from facially neutral factors that unjustifiedly restrict opportunities for
minority populations. Thus, even assuming, arguendo, that defendant intervenors'
contention is correct, applying Title VII standards, a plaintiff can state a disparate
impact claim even if by some measures racial minorities as a group are receiving a
benefit at the same or better rates than whites as a group. In Connecticut v. Teal, 457
U.S. 440 (1982), the Supreme Court held that a Title VIl disparate impact suit about
promotions was not barred simply because the defendants coul;:l show that minorities

ultimately were promoted at a higher rate than whites. Instead, the Court held that

: 3pPlaintiffs dispute this contention. They offer data showing that between 1992

and 1996, Commonwealth revenues to majority-white school districts increased by an
average of $800 per pupil while revenues to school districts with at least 75% non-
white enroliment increased by an average of $150. The PSD, with an 80% minority
enroliment, received an increase of only $84 per pupil. Complaint, ], 56-58. Given
these disputed factual allegations conceming funding, it would be premature for this
Court to grant dismissal without affording plaintiffs the opportunity to develop evidence
on this issue.

9.
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plaintiffs could challenge any portion of the promotions process that disparately
excluded minorities from consideration. Id. at 455-56.

The Third Circuit followed Teal in Wilmore v. City of Wilmington, 699 F.2d 667
(3d Cir. 1983), and permitted thg'plaintiffs to challenge a promotions process under
Title V1! that ranked people based on the combined weight of three separate factors (an
oral examination that counted for 60%, a written examination for 30%, and an
experience factor for 10%}). élacks performed better than whites on the oral
examination, but less well on the written examination; of the 62 whites and 10 blacks
(14%) who applied, eight whites and one black {11%) were promoted. The Third
Circuit ruled in the plaintiffs’ favor, holding that it was sufficient to show that use of the
written examination had a disparate impact on minorities. 698 F.2d at 674-75. In
response to the district court's suggestion that the disparate impact of the written test
could not be challenged because it was balanced out by the resuits of the oral tesf, the
court explained “[t]his reasoning penalizes minorities for doing well on one part of the
exam and overlooks how much better their overall test results w_ould have been if they
had not been so handicapped on that part of the exam.” Id. at 675.

Likewise, in this case, the inquiry should not end at the "bottom line” of state
revenues provided to the Philadelphia School Disirict, compared to other districts, but
" should examine whether the Commonwealth is using factors in its formula that
unjustifiably reduce the amount of money flowing toward pfedominantly minority school

districts. See Elston v. Talladega County Bd, of Educ., 997 F.2d 1394, 1420 (11" Cir.

1993) (rejecting argument that attendance “zone jumping” by white students could not

-10-
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cause disparate impact when it did not alter the overall racial compositions of the
transferor and transferee schools); Meek v. Martinez, 724 F. Supp. 888, 90506 (S.D.
Fla. 1989) (finding that various components of funding distribution formula violated Title
VI regulations). Although _the Commonwealih is not required to use any particular
factors in its funding formula, as a condition of accepting federal funds, the
Commonwealth cannot use criteria that unjustifiedly result in discriminatory effects.

The plaintiffs sufficiently state a claim by alleging that specific elements of the
Commonwealth's aid formula adversely effect the PSD and its overwhelmingly minority
student population.®

C. Choate involved a different benefit.

The benefit at issue in Choate was not access to education. Thus, the Court's
failure to find a Section 504 viclation where the state provided the same hospital stay to
all Medicaid patients does not iead to the conclusion that Title V1 is satisfied where the
éducational benefit is alleged to be “uniformiy distributed.” See Def. Bf. at 17. Indeed,
the Supreme Court has found that providing the identical educational benefit does not
satisfy Title VI unless that benefit ensures equal and meaningﬂ access for all students
to the educational program provided by the state. Lauv. Nichols, 414 U.S. 563, 568
(1974).

At issue in Lau was whether the San Francisco Unified School District was

meeting its obligations under Title V1 by *uniformly distributing” English textbooks,

‘For example, plaintiffs allege that the Commonwealth's funding formula fails to
account for population density and poverty level in distributing funds to individual
school districts. Complaint, ] 47-49.

-11-
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English instruction and English visual aids to English and non-English speaking
children alike. The Court found that Title VI was not satisfied under these
circumstancés: “there is no equality of treatment merely by providing students with the
same facilities, textbooks, teach@rs, and curriculum; for students who dq not
understand English are effectively foreclosed from any meaningful education.” Lau v.
Nichols, 414 U.S. at 566. To the contrary, the district's préctioes were at the heart of
conduct prohibited by Title VI: “[ijt seems obvious that the Chinese-speaking minority
receive fewer benefits than the Engliéh-speaking majority from [San Francisco’s] -schoql
system which denies them a meaningful opportunity to participate in the educational
program — all earmarks of the discrimination b?nned by the [Title VI] regulations.” Id.
at 568.7

The benefit at issue here is not simply money, but money to ensure that
Pennsylvania’s school districts are'able to provide equal and meaningful access for all
students to the educationa! program provided by the state. The best evidence of that
fact is the funding formula ifself. The formula has evolved over _the years, but it
specifically accounts for the level of povérty in each district, as well as the ability of the
district to raisé funds. Complaint, ] 48-49. The Pennsylvania courts have recognized

that the legislature has created this program to meet its constitutional obligation to

"While the Supreme Court has not identified access to educationas a
fundamental constitutional right, it has recognized the prohibitive toli incurred in
denying educational opportunities to children. See, e.g., Plyler v. Doe, 457 U.S. 202
(1982) (striking down Texas statute denying access to education to illegal immigrant
school-age children because, without the opportunity to receive an education, these
children were destined to remain impoverished).

-12-
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“provide maintenance and support of a tharough and efficient system of public
education.” Pa. Const. art. lll, §14. It is designed to assure that school districts receive
sufficient funds to educate students in light of their needs and fiscal capacity. See
Danson v. Casey, 382 A.2d 1238, 1242 (Pa. Commw. Ct. 1978), affd, 399 A.2d 360
(Pa. 1979); O'Donnell v. Casey, 405 A.2d 1006, 1009 (Pa. Commw. Ct. 1979) (rejecting
state constitutional challenges, based on equal protection and due process clauses, to
earlier Commonwealth education funding formulae). The “benefit’ of this program,
then, is not simply a per capita grant, but instead is an assurance that éach school
district receives sufficient funds so that, combined with its own revenues, it can provide
each student equal and meaningful access to the educational program provided by the
state.

In determining whether such meaningful access is being provided, it may be
appropriate to focus on, for instance, the demands on social services in addition to
education on an urban area’s tax base,® the "buying power” of the education dollar in

an urban school district,? or the special education and physical plant needs that muét

*The concept of “municipal overburden® refers to the fact that large cities must
devote a large percentage of their tax revenues to address “big city” problems. See,
e.q., Shortchanging Children: The Impact of Fiscal Inequity on the Education of
Students at Risk. House Comm. on Educ. & Labor, 101* Cong., 2d Sess. 9 (Comm.
~ Print 1980).

For example, the National Center for Education Statistics (‘“NCES”), a federal
research agency, estimates that it costs approximately 15% more to hire teachers in
Philadelphia than in other parts of Pennsylvania. NCES, Public School Teacher Cost
Differences Across the United States at 62 (Oct. 1995). In this sense, defendant
intervenors’ attempt to analogize the hospitalization benefit in Choate to the education
benefit in the instant case misses the mark. While one can argue that the benefit in
Choate, 14 days of hospitalization, was identical anywhere in Tennessee, it is far more

-13-
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be addressed in such a district.® In short, as Pennsylvania law and Lau make clear,
the Commonwealth is required to ensure that all schoolchildren have equal and
meéningful access to the educational program pfovided by the state; the plaintiffs'
allegations that the Commonwealth fails to do so .;',tate an actionable Title Vi claim.

II. THE TITLE Vi DISCRIMINATORY EFFECTS REGULATION IS
CLEARLY WITHIN THE SCOPE OF THE ENABLING STATUTE.

Defendant intervenors contend that the discriminatory effects regulatfon
promulgated by the U.S. Department of Education pursuant to Title V! is unlawful
because ;i'itle VI *is limited to intentional discrimination,” and this regulation “go[es] far
beyond intentional discr_iminatioh and impose[s] an 'effects’ test unrelated to the intent
of the federal grant recipient.” Def. Bf. at 20. Defendants' contention is without merit.

The discriminatory effects regulation is clearly within the scope of the enabling

statute. In Guardians Ass’'n v. Civil Serv. Comm’n, 463 U.S. 582 (1983), the

proposition that regulations prohibiting discriminatory effects are valid Title Vi

implementation regulations clearly garnered the approval of a majority of the Court."

difficult to argue that one dollar in education ﬁznding purchases the same services in
Philadelphia as in rural Pennsylvania.

YFourteen percent of Philadelphia students are eligible for special education
programs, compared with the national average of 10%. Council of Great City Schools,
_ National Urban Education Goals: 1992-93 Indicators Report at xviii, 207 (Sept. 1994).

Studies have shown that special education programs are over twice as costly as

mainstream education programs. NCES, Disparities in Public School District Spending
1989-90 at 6-7 (Feb. 1995). -

tiDefendant intervenors rely on a concurring opinion in Guardians which did not
gamer the support of a majority of the Court. Defendant intervenors’ reliance on Emst
& Emst v. Hochfelder, 425 U.S. 185 (1976), is also puzzling. That decision was
reached prior to the Supreme Court's holding in Guardians, and Emst is mentioned

-14-
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A. Plainrilfs Factnal Allegations Support an Inference of Intentionat Diserimination
in Violation of the Titte VI Regmlation

Plaintiffs allege that defendants have in reeent years persistently changed the state
revenue formula so that each year, when the state mercases the amount of 23d 17 dismbutes ro
local school districts. it pravides a much smaller per cepim increase in predominantly minociy
school distriets than in predominantly white districts. Complaint 1§ 56-61. Moreover, plaintifis
allege that the state adopted these changes. which have ceduced each year the share of stats
<ducation tunds distributed to minority districts, “with prior knowledge of [their] discriminatory
consequences on studmts based on rece.” Complaint ¢ 47, 59, 60, These allegations support an
inforence that the stie devised and changed it funding formula with the intent of causing
disproportionals harm o predominantly minority distriets, in violation of the Titie VI profubiwn
on intentional discrimnation

As plaintiffs explain (Br 33), based on these allegsnons, a Facrtinder wauld be entitied 1o
infer that defendants took these actions, which thoy wers aware would haan predomingntly
minority districts, at lcast in part hecauge of “purposeful” discrimination. See Huntor s
Underwood, 471 U.S 222, 231-32 {1985)(in order ta show infemionsl racial discnmination,
plaintif¥s need not show that racia! minomties were the only class intended to be bwrdegad. or
that race was the only reasop Tor the decision); ¢f) Shendap v. EX DuPont de Nemours & Co,
100 F.3d 1061 (3d cit. 1999 en banc)(disbelicf of defendant’s profferres reasons combincd with
ather evidence permits factiinder to canclude that there was inientional discrimi nation), eS¢
cert. denied, 117 S.Cr. 2532 €1997). As the facts atleged m the complaint could permita
factfinder to conclude that defendsnts engaged in imentional discnminaticn, this case should be
remanded to give plaintiffs the opportunity to prove these ullegations.

B. Plaintiffs Have Alleged that the Stare Provides Funds 10 Education in o Manner that
Has a Discriminatory Impact on Predominantly Minority Districts in Violabon of the
Title VI Regulanon :

Plawnuf¥s ailege that predominaathy runonry school districts recaivs “jess
Commonwealth treasury revenues per student than school districts wich lugher white
enroflmerts and the same leve{ of poverty.” Complaint % 53.54. On its face that states a ¢laim
thav the s1ate 1s distnbuting its fands to school disiricts in a manner thyt has s discrimunatory
impret oz the basis of race.

Intervenors [who? not U 8.7] asserted in the district count that predommamily minonity
school distncts m fact reccive more stare revenues per pupil than many predummnanily whie
school distncts, and the diswrict court appears to have relied in part on that assertion in fainding
that the complaint fatted 1o state a claim (slip op. at 16, parograph before “C™, near endy. I that
faciual assertion cold properly be considared at thet stsge, which is doubrtyl, and if it is mys, it
would nevertheless not be dispositive. Plaintiffs allege that the state formuia cantains a factor
that increases aid to less wezlthy districts. Complaint 49, and it foilows that a minany
district, if poor, maght weil reseive more funding per capita than a white Jistrict thar huppenced
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to be wealthy. They allege, however, that after cantrolling for poveny -- a factor the state
clearly deems relevant 1 fimding -- the formoula distributes less stare Tevenues per capita 1o
predomnaatly minority school districts thas to predominantly white disuicts, 9§ 53.55

This dispanty may be the result of one or more factors i the formula, 85 yet unknovwato
the plainnfis, with an unjustified discriminatory impaet on the basis of race, ! This case should
be remanded so thay plaintitfs bave tha opportunity to discover the causes of thiy disparin in
state funds between preaominantly minority districts and others, controlling for poverty.

Even if predominamly minority districts bene £t from a subsidy for poverty, they may be
disadvantaged on the basis of race if ather factors in the formuia unjustifiedly diminish the
benetis received by minority populations. In Coppecticit v. Teal. 487 U.S, 440, 455-456
(1982), for examples, the Supreme Court held that a Title VII disparate impact sujt about
promations was not barred simply because defendants could not show that minorities ulnmagely
wore promoted at 3 higher rate than whites  {pick up Teal discussion “Instead™ from text, to end

_ of paragraph. ] ]

Morzover. it may be appropriate in this case (o anatyze the ©1ate’s direct contribution to
schoal financing in light of the diffences among schoo! districts in ther ebility 10 ra1se money
for schools. Plaintiffs allege that the statc has the duty 20 provide each child with an educaton.
Complaint Y 20, 1hat it has deleguted that duty to each schoo! distriet, Complamt § 20, and that i
has authorized and sneouraged school disticts 1w raise monies locally trough propeity taxes tfor
that purpose, Complaint §{ 47. Plaitiffs also allege that the predominantly minority school
districts are unable to raise as much moncy locally as Predominantly white districts  Complaint
9 32,56, 60, 65, 66. Ax least in some cincuamsiances, these sllegations mav state 5 cloim that the
state system for funding education, taken as a whole, violates the disparate im pact regulatiar, —

Of course, il plaintiffs succeed in showing that the state’s method of funding education \\
has a disparatz and adverse impact on mmonity districts, that will by no means be the eng of the |
inquiry. Defendants will then have an opportunity 1o articulate uny “substaniral legitimate !
Justificaton” for the disparity. Elston 997 F.24 at 1407, Finally, 1§ there is a significant raciai |
disparity and no legitimale justification, defendarts witl have the QPYOTIUNIT 10 Dropose 2 {
remedial plan. Lavwyer v_Deparatment of Yustica 117 S.Ct. 2186 (1997) Defendants me not !
required by Tide VI to use any pamicular methad of fimding pulbic educancr. By accepting ;
federal funds, however, thay have agreed not ts admirgster their program in @ maaner that resuits
I urjustified discriminatory effuots. . '

Add:

ion’ i if a state
the Deopartment ot Educaylon g view, 1
ssung respongibility for publac_educatlog and_the?h .
gels atss wmuch of the responsibility ftor financing _?1
systgm that system to local distric{s. ihgn E??c?erghare
inancing. including the local dis s .
:gﬂegg gi‘?::?teri?nn] or mothod of administration of that

system. ~ See 34 Cfr 1003.{b)(2).
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[substituie starting on page 23 after the first line. ]

A. Plaioriffs Factual Allegations Support an Inference of Inrentional Diserimination
in Viglation of the Titte VI Regulation

Plaintiffs allege that defendams have in recent years persistently chanyed the state
reventue formula so that each vear, wien the state iercases the amount of aid 17 distbutes ro
local sehaol districts. it pravides 2 much smaller PCT caphid increase in predominantly minoriyy
school distriets than in predominantly white districts. Complaint 9y 56-51. Moreover, plaimifts
allege that the state adopted these changes. which have reduced each year The share of statz
education finds distributed to minerity districts, “with prior knowledge of [their] discriminatory
consequences on students based on race.” Complaint 49 47,59, 60. These allegations support an
inference that the state devised and changed it funding formulg with the intent of causing
disproportionare harm io predominantly mmority districts, in violation of the Titie VI prohibin
on intentional discrirnination

As plaintiffs explain (Br 35), based an these alleganions, a facrinder wauld be ertitied 10
infer that dofendants took these actions, whinh they wers awars would harm predominantly
minonity distriets, at lzast in part bacause of “purposeful "’ discrimination. See Huntery
Underwood, 471 U.5 222, 231-32 Q1985)(in order 1o show infentionni racial disenmination,
Plaintiffs need not show that mcia! minories were the only lass intended to be buadesed. or
that race was the only reasap tor the decision); ¢f Mywqmmm,
180 F.3d 1061 (3d cir. 199¢len banc)(disbolief of defendant's profferved reasons combined with
other evidence permits factfincer 1o conclude that there was intentional discrimination), o9
cerl. denied. 117 S.Cr. 2532 1997). As the facts atleged m the complaint could permita
factfinder to conclude that defendants engaged in imenticpal discnimminaticn, thix case should be
remanded ta give plaintiffs the oppertunity 1o prove these ullegations.

B. Plaintiffs Have Alleged that the State Provides Funds 10 Edueation in o Manner that
Has a Discriminatory impact on Predominantly Minority Dustricts in Violation of the
Title VI Regulanon -

Plaintiffs ailege that predominautly runonty school districts receive “jass
Comsmonwealth treasury revenues per student than school districts with hgher white
cnrollmexts and the same level of poverry.” Complzint ¥4 53.54. On its face that states a clsim
that the s1ate 1s distnbuting its fands to school districts in a manner that Las g discrnirmntory
imprct on the basis of race.

Intervenors fwho? net U 8.7] asserted i the dismict coun that predominantly minontv
school disincts n fact receive more state revenuss per rupil than many predominantly whie
school dismcts, and the district court appears to have relied in part on that assertion in finding
that the complaimt fatfed 1o staze a clain (slip op. at 16, paragraph before “'C%, neat cindy. Wthat
faciual assertion cou:ld properly be considared at that stuge, which is doubttul, and ir it is rrye, i
+ould nevertheless not be dispositive. Plaintiffs aliege that the state formula contains a tactor
thst increases aid to less wealthy districts. Complaint 49, and ir fojlows that = minacity
district, if poor, might well reesive more funding per capita than & white district that happencd
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to be wealthy. They allege, however, thas after controlling for poveny £ a factar the state
clearly deems relevant 1o fimding -- the forroula distributes less state pévenues per capiz 10
predominantly minonty scheol districts than to predominantly white/distuicts. 9¢ 53.55

This dispanty may be the result of one or more lactors m the formula, as yet unknown to
the plainn{is, with an unjustified discriminatory impact on the bagis of race.! Tlus case should
be remanded so thdl plaintitfs have tha oppostunity to discover the causes of this drspariry in
state funds preacminantly minarity districts and others/ contralling for poverty.

Even if predominantly minority districts bene£it from a Subsidy 1ar'poyery, they may be
disadvantaged on the basis of race 1f other factors fpshe tarmuiunjustifiedly diminish the
benetits received by minority populations. In Connecticun v. Teal. 437 U.S, 340, 455-456
(1982). for examples. the Supreme Court held that a Title VII disparate impact suit about
promotions was not bamed simply because defendants could not show that minorities ulumately
were promoled at 3 highet rate than whites  {pick up Teal discussion “Insicad”™ from text, to end
of paragraph.]

Morgover. it may be appropriate in this case to anatyze the wiate’s direct contrivutran o 7
school financing in light of the diffences among schoal districes in the;t ability 10 ra1se money \
for schools. Plaintiffs allege that the state bas the duty o provide each child with an educaton,
Camplajnt ¥ 20, that it has delewated that duty to cach school district. Complaim % 20, and v 1t
has aathorized and encouraged school dismicts w eise monies locally through propety taxes tor
that purpose, Complaint { 47. Plaintiffs also allege that the predominantly minority school
districts are unable to raise as much moncy locslly as predominantly white districts. Camplaint
9 52. 56, 60, 65, 66. At least in some circumstiances, these allegations mav state s clzim that the /
state sysiem for funding education, taken as a whole, violates the disparate im pact regulatior. —

Of course, i inti m showing that the state™s method of funding education \
has s disparate and adverse iipact on munority districts, that will by no means be the end of e |
inguiry. Defendants will thch have an opportunity 1o articulate any “substantial Jegitimate ]
Jjustification™ for the disparjty. Elstop 997 F.2d at 1407, Pinally, 1f there is a significant racial |
disparizy and no legtimaly/ justification, defendants will have the apportunin: 10 propose 2 ¢

|
i

remedial plan. v Deparatment of Justics, 117 S.Ct, 2186 (1997} Defondants are not
required by Tide VI to yse any pamieular method of fimding pulbic educancrn By accepting
federal {unds, however/they have agreed nat to admingster their program in a manaer that resuls
e umjustified discrimipatory effuots,
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igm ' if a state
the Department ot Educati s view, 1
assumig r93pongibility for pu@lgc_aducatxop and t B?h .
delegatas much of the responsibility for financin _?1
system that system to lotal distric;s. ihgp Eh?c$ ir;hare
financing. including the lncal disiriclys .
Eggegz gf"éritari?nn] or method of administratio, of that

system. - See 34 cfr 1003.(b)(2).
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predominantly minority distr%cts and otherg, controlling Ffor
poverty.

Even if predominantly minority districts benefit from a
subsidy for poverty, they may be disadvantaged on the basis of
race if othexr factors in the formula unjustifiedly diminish the
benefits received by minority populations. In Conngctient v.
Igal, 457 U.S. 440, 455-456 {1882), for example, the Supreme
Court held that a Title VIT disparate impact sult about
promotions was not barred simply because defendants could show
that minorities ultimately were promoted at a higher rate than
whites. Instead, the Court held that plaintiffs could challenge
any portion of the promotions process that disparately excluded
minorities from consideration. Thelzggl holding has been applied
in Title VI disparate impact !cases. See Elston v, Talladega
County Bd. of Bduec., 997 p.zé 1384, 1420 (1llth Cir. 1993); Meek
v. Martinez, 724 F. Supp. 888, 505-906 (S.D, Fla. 13987) (finding

that wvarioug components of funding distribution formula violated

Title VI regulations). Indeed, thia court applied Tgal in a’case
analogousg to this one in Wilmore v. City of Wilmington, 699 F.2d
667 {(1983). In Wilmore, plaintiffs challenged a promotions

process under Title VII that ranked people based on the combined
weight of three =separate factors, In response to the district
court's suggestion that the disparate impact of one factor could
not be challenged because it was balanced out by the results of
another, this Court explained "(t]his reasoning penalizes
minorities for doing well on one part of the exam and overlooks
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how much better theiy overall} test results would have bsen if

they had not been so handicapped on that part ef the exam.” Id.

at 675. '

(Lever
A Plaintiffsﬁege that the Commonwealth

has the duty to provide each -hild with an education (J.A, vy 1

20), that it has delegated that duty te each school district

(F.A. y¥ ¥ 20), and that it has aunthorized and encouraged school

districts to raise meniss locally through PToperty taxes fcr that

purpose (J.A. v¥ T 47). Plainciffs also allege that the .sb.k.&dshn
%f k“ﬂl‘re N ucodion | talea as o mﬁok has o Asfarale inpack on

deminantly rn:.nority school dlstrlcts o MBSO YRIBIe~tomratEe—ay

W&MWW (T.A. yy-yv,

YY. yy-yy 7 52, 56, 60, 65, 56). At least in some

circumstances, these allegations may state a claim thee—b-he—mte
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disparate impact regulation.

schaﬂe—@f—f—i-na-nci-ng,—mngr the local distriect™s share, Way be

iteri ' i T em.
Seeuld. Z-FrR—reoT b t2) .
Of course, if plaintiffs succeed in showing that the state's

method of funding education hag = disparate and adverse impact on
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