
.,
/, 

F: '.. HSA \ GEPHARDT'., PRL'\l'TG~b09 .' .Title IX; Subtitle D 

_,I ,. Un{ted States,' incorne.\ di'sabilit\·, Dercei~ed heaith status. or 
anticipated need for health :services; or.. ,.' ' . :' '. 

. (2) based on personal characteristics' of a patient of the 
: i 

prp\'ider; such 'as race. age. gend~r;, se:.-"Ual orientation, lan-. 
guage,religiori. nat:cnal origin. stat~s' of an eligible individuBl . 
asa citizen of the. United States; income. ,disability; perceived' 

. Health status. or antiCipated' need for health services. . '. . '. _ 

· ·Ic) OTHER SPONSOR ACTMTIES.:;....A certified health ,benefit.plan . 

~ponsor'describedin subsection (almay not discriminate. or engage 

(directly.or through contractual arrangements) in any other activity 

that has th~ effect of disci-iininaiing, against ,aii individual or entity 


• ~1. •on .thebasis ofrace. ;:lge. gender, 'sexual orientation. language, reli· . 

gion .. na~ional origin.' status qf an eligible' individual aS,a citizen of 

;i 


the United States. 'income,.disability. perceived health' status, or 

anticipated need for health services;' . . .;., . 


, ".' 
. (a) BUSINESS NECESSr.i:Y.:-Excepf in the caseof intentional dis· 
crimination. s' certified l:lealth benefit plan sponsor may not be con-' I" 

sidered' to . be. in viola~ionof this section. or of any. regilla.tions is- . 

sued under this . seCtion. if 'the sponsor .. demonstrates, in a' Civil ac

.tion under subsection (ei"that each action of. the sponsor that is. 

otherWise prohibited·und'er .this 'section' is requir~d by a compelling .. ' 

business necessity.and cannot. be accomplished by. less discrimina

tory means. Nothing-in this subsection shall be coristrued'to pre- .,' 


·~lude the person' alleging the· violation from having .an opportunity . . 

, to, present evidence .to· reb~t the evidence presented in support of . /such demonstration.. . . ,'. .\. 
(el REMEDY.-A perSo.n:who is aggrieved by aviohition of this, 

'. se~tion. may, oin, ac~\"iL acti?n,~9tain appropriate, reli~f, inc1ud~ng 
actual, compensatory, and punltlve damages and .eqUItable rehef, 
against any appropria;e pariy., . . .' . 

(f) ATTORNEY'S ·FEES. AND CosTs . .;...In am.. actio·n under ·sub. 
section Cerin.,which the plaintiff . substantially prevails. the-court 

· shall"award the plaintiffrea~onable attorney's fees (at gen,erally 
prevailing' hourlY:.rates). reasonable expert-Witness ·fees. and other 


r - · reasonable costs; unless the court -finds that. such award would not. ',' 

·.be appropria~e .. · .' .~~ . ,~," . '; "', . ~It. ," • " 

· IgJ Ex.H~USTTONO'F REr.fEDrEs.':"'ln; an action under. subseCtion 
leI, the court shal~,exercise jurisdictionwithciut regax:d to .whether 
theaggrie\:ed indh;dualhas exhausted any admil1istrative or other .... 
reme4ies that n1ay~be available to. ,the. individual·under.part 1 or . 
that are otherwise provided by law;·... '.,:", .' .'. , .... ' .... .. ' . 

, . . .Ih) CONSTRUCTION.~Nothing 'in.ihis sectiOn ma)' be construed.' 
'\', .

'; to permit a right of aCtion w.ith respect to 'any practice oracti\'ity· 
that is explicitly authorized 'under section 5003(9)(3) or'5008lbH4): ' 

." .. SEG. 9334:Nor.1DISCRIMINATION'·IN FEDERALL\<~SSISTED·PROGRAMS. '. 
. (a) INGENERAl;_~~O, pidson;in the 'United States shall. on the'. 
,basi.s of race;.age,gender.,sexual,orient~tio.n:·language.religion.· 
national" origin. statusciCan ';eligible indii,'idual'as a citi~en of the, ,. 
United Stines, income. disl;lbilit);. perceh'ed health status. or antici· 

'. pated need. for health. sen~ices, be . exclud~d from participation'in.. 
be denied- the ben~fits of .. or be subjected i:o discrimination under. 
any"'health prqgrain or acth'ity' recei\;ng. Federal financial assist: . 

.: '. ~ -:. " ance,' '.' " .' . . ." 
" . . . '(bl 'PRlVATE REMEDV.~= ", '" . ';;, , ~•.•.. '. . ., .. 

~ :- .~ s_ ~ \;: ." 

.; . '( '..... ' III I~ Gr;NERAL.~A personv.iho is aggrie~'ed by'a\'iolation' 
of this section may,. i.n a ci,~il' action. obtain, appropriate !relief. ( 
,including actual~ c·ompensatory. and punitiye damages and eq

;,:. .... uitable relief, against any appropriate party'-" .' . . . 
. ; (2) ArrOR."'E\-:SFEESA."m cosTs.~Inan\'action ·undertnis . 

'. ' ..; subsection 'in ' \vhich the ,plaintiff . substantially prevails •. the 
. court shalla\\'ard ,the' plaintiff reasonable attornev's fees. (at 

~;::,;y~i\'>.' ~>·.f:e~~~:~~ ,~~~:~i~::~~~oabi~' ::S~~~l~~i:~~~~lecoe:~e~~d~t~~!~ . 
.,.•r:~}'t~:'i\i' ,:.:~~ct,a.7:.~~~e.np:,~E~~~.Priate .' '" .'.' 


'~.". ~rl ••••• ~'"l>~' .. 
':.'.. ·'<~~~~~:10;'1994.(646 p,m.,":,· , ,-' " ..,'.'" .' .' 
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,(1) Iz-r GENERAi:.:... Each Federal d~p~rtment,and' agency 
,which isemp6wered ,to extend Fedex:al financial assistance to 
any health progTam, or activity shall effectuate the provisions, 
of this section ....'ith respect'to such program or activity in ac·, 
cordance with the repleaies, procedures and rignts set forth in : 

, title VLof the Ch;'il Rights Act of 1964. - " '. . ,-/ 
, ,(2) ,CO~STRUCTIOl'!'. -ParagTaph U) shall not ,becoristrued' 
t<;> superse?e, limit, or ,otherwise affect· an~ provision of tpe So·, 
clal Secunty Act 'or ~ny duty or 'authonty of the Secretary 

'\~, under, such Act; , " , ,I 

(d) DEFINITIONs.:....For purpose's of tliissection, the terms "pro
gTam or acti0.ty", and ":program" have the meanipg given such 
terms in section 606 of the Civil Rights Act of 1964. ' , " " 

, SEC~ 9335. COLLECTION AND REpORTING Of-DATA BY SECRETARY. ' ,
.' (a) IN 'CENERAL.- 'FheSecretary shall promulgate regulatiqns 

, :0., 

, ,that provide for the .routine collection, an,alysis, .an,d, reporting, ,by 
race. national odgin, status, of an eligible individual as a citizen, of 
thecUnited States" sex, ,language, income, age, ,and residence, of 
data :colIec,ted from Stat~s, consumer purchasing cooperatives, 'cer· 
tified "health, benefit plan spopsors, l:\nd, any other person or entity 

, ,determined appropriate by the, Secretary that the Secretary d'eter
. :ri:linesare' necessary or appropriate to' determine whether such in

, 
diviaualsandenl;ities are complying with this part. The Secreta1ry' 

,~ 

shall compile, analne, andm:ake p\lblic the data collected ullder 
this section. ' ' , ; ,,' ",' ' '. 

", (b) No UNDUE BURDEN. 1..The regulationsundet subsection (a) ,~' 
shall ipcludespecifications ensuring that any data'requiredto be 
collected under this section may be' collected using the least btir~: : 

,'densOme method consistent with the efficient and effective'adniinis- , 
tration of this pan. ' : " " ' , 
SEC 9336. REGULATIONS. ' 
, 'Not-Iater than 1 year an,erthedate ofthe enactment of this' 
Act, the S~cretary shall issue regulations to carry,out,thi$part.' ' 

" " '. ' - ", ....' ',' . 

, ':'Subtitle :E-Fraud and Abuse. \ "" , , 

PA.RT,l...;.APPLICATION OF, FRAun'ANDABusE 
, ,AUTHORITIES, UNDER, THE SOCIAL, SE~U· 

'RITYACTTO:OTHER PAYERS 
, "I,.. ' ..• I '.' , , . .. • '.: "~" 

,I , 
, SEC~ 9~Ol~'APPLICATIONOF-CIVi!.- MONEY PEN.~LTIES TO,ALL PAYER_S'~ , 

" la} Ac,:rIONS SUBJECT'TO PENAL!X.-:Any person who is ~eter- , 
,mined by the Se~retary to,have committed any of the following ac.' 
tions "'ithrespect to a ,certi.fied 'health ,plan' shall be's\l!:>ject to' a ' 
pe'naltyin,~accordance with s\lbsection'(b-J; ,,' : :,.' ',' , ', ' . ,', ' '" ' 

,/ 
" ,!I) ACTIONS suB.iECTtOPENALTYlINDER ~IEDICARE;I~IEDrt, 

, AID, ANDOTHER,SOCiAL SECURITY HEALTH PROGRAMS.-A'nv ac, 
, I' 

, tion that, ~0':lld subJect' tAe ~ersO:n, to'!:l-:penalty und.er ,para., ' 
", gTaphs III through (9)ofsectlOn,1'128Alal ,of the Soclal Secu· ' 
, ::rity Act, if the action, was taken with respect to title V. X'V1II, 
" , XIX..or XX of such' Act. '\ ',,' " ",' 

,'(21 TER~IINAT10Nj)F ENROLUIE~'T."::'Theter'mination' of an 
.,' indi\;duars enrollnjen~(includin:g the refusal to re-enroll an in-

,j 

, dividual)' in ,violation of the : applicable 'standards 'established" 
under'title: Y.,:, : "'.'" " " :' ,,-' " ," ,',' , 

,,;,," "(3) DlscRr~I~ATlNG; ON, BAsrs OF:MEDICAL CONDITION:-The' ' 
engagement \ in any practice .that would reasonably be, expected 

"" .' , " to have, th,e effect of~den)·ing or discouraging ,the initial or con
",tinuedenrollment in ,a certifi'ed, health plan or'medicarl:!part' , 

;C by "individuals ",:hose medical condition ot' history indicates·' 
, a ne'ed for substantial.future medical ser.-ices.' , 
, :, ',(4) INDUCING ENROJ,..UIENT 'ON FALSE PRETENSES.-The 'en' ..... 

, .' gagement in '; any practice to ind uce enrollment in a certified 
, ' 

.'", ' ' 
: health, plan or'medicare part C through representations to in..,-: , .' .-, J 

. , "\' 
, , . -.~" , 

• \", '. ".~~ ;" ~•• '~' .', +. ,I. . • __ :~, '".,",' ': ~.• 1·, 
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di\iduals which the person knows ~r' shol:l.ld kno\<.: are false' or 
fraudulent.'" 	 , 
(bJPE!'l'ALTIES DESCRIBED.- , ' 
',' 	 (1) GE!'l'ERAL 'RULE.-An~· person' who the Secretary deter.' 
mines has, committed atl action .,described in. paragraphs (2) 
thr~)Ugh (4) of-subsection la:! shall. be subject toacivil mone· 
tary penalty in 'an amount not t9 exceed $10,000 for, each ,such 
determination. ", ' 	 ,: 

,(2) AerIoNs 'SUBJECT ,TO PENALTIES:' UNDER" SOCIAL SECU. 
RITY ACT.....,.In the'caseof a person who the Secretary deter~, 
mines "has' committed an action desCribed in paragraph (l) of' , 

, subsection (a), the person shall be s,ubject to', the civil monetary 
,.I ' 

penalty (together with any add,itio,nal a~sessment) t9 wl').ich the 
, perSon would:be subject under section 1128Aof:the' Social Se· , 
,curity Act, if theaction:i:)fl which th~ ,determination is based 
, had been committed with respect to title V, XVIII, XIX, or XX 

, of such Act:. '.\ 'I: '. ;. ':., ' .' . \ ' .'. ' , 

, , 	 ,(c) APPLICABILITY, OF 'PROCEDURES UNDER SOCIAL SECURITY 
ACT.....,. The provisions of sectiori 1128A of the Social Security Act ( : 	

, I 

rother tha.n su\)sections(a) and (b)',and the 'second sentence of sub· 
section (0) shall 'ap,ply t?the i~po,sitio~ ora civil monetary penalty" " 
or assessment under this sectlon'ln the same manner- as such, pro· 

(, ,, visioris apply with respect ,to,the imposition of a penalty brass,ess: , 
,ment under section n28A of such ,Act. ' " 

, . t.d)TREATMENT OF AMOUNTS RECOVERED......Any amounts recov. 
'ered under ,this section shall be paid ,to the$ecretary and disposed
of as; follows: ,..', " , ,',:' .', ,.' ", c ," ' 

, (1) Such portions of 'the amounts reco~ered' a..s· is, deter· 
.! . 

',>, 

mined, to', have been' improperlypaidfrQm a certified health 
" ' plan for the delivery ,Of or ,payment for health care iteqis or 

, services shall be,repaid to such plan~, ' " , ",', . 
"", '(2) Thereinainder of the amounts recovered· shall be de· , 

posited 41 the AlI·Payer Health Care, Fraud and Abuse Control 
, Account established under section 9412, . ", ' , ': 

. "'el NOTIFICATION OF LICENSING AUTHORITIES.-Whenever the, ~. ' 

Secretary~s ~eterininationto impose a: penalty or assessment under 
, . this section' beccimes firial, the Secr:etaryshall·.. notify. the appro· . 

'. priate S~ate:or loea.llicensing agency or,organization lincluding the 
agency spe~ified in section 1864la) and 190~(aH33)ofthe Social Se~ .' 

.' ·,curit\" Act I that such a penalty or assessmenthas'become final and' 
.; the reasons 'therefore:, ' .; , .. ; " " ...•. ". .'" 
.:stC:' 9402. APPLICATIOlli"OFCEitTAIN CRIMINAL PENALTIES TO ALL 
,'., ::~ : . ,PAYERS••. ,":, ' '., ' ........ , ':,;' .'... '.' , 

, 'Any' p,erSon""'ho is'determined by'the Attorney General 'fin con· i, 
sultation With the Secretary) tohavecomm,itted any actionwithre,· 

, ,,. speer to 'g certified health plan that would subject the person to a 
., . penalt): under subsection (a) ',or (b)',of section' 1128B of the Social. . 

.Security, ACt..if the .actionwas tak~n with 'respect to 'title', V. XVIII. '1 ' 
XIX. or XX o( stich Act shall. be subject to the' penalty ,together 

" 	 . ,~\'ithanyassessment) thatwo~ld,apply iftl1e:action 'was ·taken . 
. With respe~,to any.such title, '.', " " . ...., " 

' .... 

.. ;: SEC. 940a. PRIVATE R'IGHTOFAcTION.:,,· .... ..... " ' .• 


. ' 	 ,Ial AVAn:.ABILITY OF. RIGHT OFACTIOr-:; TO b:SURERS~-Subject 
'. \~ to, paragraphs 12l.and 131: a carrier offering an insured,healthbene· ,; 

",fit plan and ·the sponsor of·~ 'self·insuredhealth' benefit plan that· ." ,

'suffers financial harm 'as a direct result of the subnlission of c1aiins 
.' by ,an indh~duai orentityfo..r'payment for items and sen'ices fur· , .. ' 

, } .~ 

, .' 	i . :,nished under the: plan' which makes the indl\'ldual; or entity subject 
""" 	" toa ci\~l monetaryperialtY,under:, this' part may, ina ci\~l action ,! 

. 'against the indi\jdualoI"'endty irr the-United .states District Court. 
; 	 obtain damages againsnhe 'indh~dual or e'ntity and 'such equitable 
.: 	relief as is appropriate. . . '. 
:,: " 	 :"fb) RlGHTCO/'.'TfNGENT· UPON REFUSAL TO. BRING ACTION' BY 
.:~SECRErARY AND ArrORNEYGENERAL,-:-A. carrier or, sponsor~niay 

; . C" 	 ." '; .~ring a civU',actio':1 'under this section only . irt~e carrier or sponsor - { . ; 
.; .>~, , " ;. "'pr,o\;des the 'Secretary..and· -the' ~Attorney. GeneraJ '\vith \\~ritten no.. 

'" 	::.' : ." ,. .. ' : '.' -,. 
, . 	 " 

::' ;;: '~..::.' 'j .~ ,'" 
~. ~ 	 '.~.. , .. 
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tice of,the intent to bdng an action under this subsectiqn,' the iden· 

tities of the individua:ls or entities the carrier, or 'sponsor .intends 


, to name as defendants to i:he action, and all information the carrier I 


or .sponsor possesses regarding the activity that' is the. supjectbf, 

, the action, that rnav materially affect the Secreta'p/scie'cision to ini· 


I, " tiate a proceeding" to impose" a civil monetar)' penalty under this 

.. part against the defendants.' , ~ , 


(c) CONDITIONS.-A carrier:or sponsor may br!ng a civil action 
" under this section only' if 'an'>, of the following conditions are met: 

, ,'" (1) During the60.day period that begins ori the date the 
" , Secretary receives' the,wrihen notice described in paragraph 

", (2),' the .Secietary does, not ';not-ify the ,carrier or sponsor tllat 
, the Secretary intends to initiate a proceeding to impos,e a civil 
, monetary penalty under this sectiop against ttte defendants.· 
, ' (2) If the Secretary notifies, the "carrier or' sponsox:' during, 
, the SO.day, period described' in' subparagraph (Al that' the Sec·, , 
, retarv intends to initiate ,a proceeding to impose a civil mone· 

, , tafy penalty under this pa~ against the defendants. the, Sec· 
" ! , , ,retary sub~equently' notifies, the ~arrier or sponsor' that th,e, /' 


Secretary ',no longer intends to initiate such a 'proceeding 
r 

against the defend~nts. " " ,,' , 
, (3)' After the expiration of the 2',)iellr period ~hat begins on 
the date the Secretary notifies the carrier ,or sponsqr th~tthe' 
Secretary intends to.initiate a: ~proceeding to impose a" cNil 

, monetary penalt); under' this part against the defendants. the 
, SecretaI')' has nO,t .ma:de a good faith effort' to initiate such a 
, , proceeding against the defendants., , , ; 

" (d) SET·AsroE,OFAl\IO,~"TS TO ACC;OUNT;-If,a carrier, or spon~, 
" . soris'awarded anyamoun~s inianaction brought under this sec· ' 

tion that are in excess of the damages, suffered by the, carrier or 
-" .. sponsor; as a result of the defendant'sactivides. 10 percent of such', 


amounts shall be, withheld from the carrier or sponsor for payment 

into ,the Health Care Fraud, and Abuse Cohtrol, Account established 

under'section 9412.' . _ .., I' 


, ,(e),STATUTE6F:Lr~trrATroNS.~No action' may be,brought und'er' 

thi~ section more than 6 years after the date of ,the actHrity with 


. ,respect to '~hich the action is br:ought, ' ," '. 

" ,,'SEC. 9,104, Co'SSTRl'CTJON,OF S'OCIAL SECl'RITY AcT'REFERE!'ICES~ 


. )a) INCORPORATIOf,r OF oTHER AM END ME:-"'TS. "":Any reference in 

this part .to, aprb\'ision of the, Social Security Act:shall !Je, consid· 


, '." . ered a reference to' the. pro\-ision . as amended. u'nder part 5 of sub- . 

-,. " title Doftitle VUL: ., 'c' ;,: /<" .;"'.', '. ' ',' .... 

, .(bi,EFFE~:OF.SUBSEQliEz\'" Al\!ENDl\IE~-tS~-:-Except as ·provided··. 
in subsection (a),any reference'to a pro\'1$iori of the Social Security 
Act in, this, part shall be deemed to be 'a reference to such provision . 

.as in\ effect on the date of the enactment of this Act; ani:!, (ekcept,' 
. " as Congress may, oth~rwi'se pro\'1de) any amendments made,to such " , 

,",'\ pro....isionsafter ;such date shall not, be 'taken into account in defer: 
, " miniI,lg,the appl,icabilit~·' of such provisions to indh-iduals,and e.nti· 

, . ties under this Act. '~J' (,.. ,. / 

'. ' " 

PART'~-ESTABLisHMENT'OF" ALL·PAYER' . " 

, ,. 
.' HEALTH ,CARE FRAUD 'AND ABUSE:CONlROL 

, . . ' 
~' 

.'" , .•PROGRAM· ,', ' , " 

SEC, 9411. ,ALI.;.~PAYERHEALT~ 'CAREFlt~l'D ..\.'fDABCSE' CONTROL ',' 
.' ~" " PROGRAM,·' :' •. " " :,' "' ,,':, ., .' ,:.- ., .. 
, ' .., (a) Ii--;, GENERAL:-~ot" liner. than" Januar.... .1. '1996. the Sec' 
retary"( acting thIj>ugh the' Inspector ~neral o"f the Department of'"" 

, Health and Human Services/. andthe":Attorney General shall estab· 
lish' a program- ,,:, ," " . .: ' ' . '. ,.' , " 

, ',:: (1 Ito coordin~te ~he' funtti~n'~'of the iAttorriefGenerai, the 
+•• ' ,;, ', 

, ',,,,, ",' 
, , /' " : " 

. Secretary. and c;>therorganizations·with respect' to the preven: 
..: .... tion. detection,' and 'control of health ca're fraud and abuse. . .. ,~, , . . " \ 

. :", , i 
.:.,;:,' ... ", / ,; .:.,' " '. " < ,<' " •• 

.'" ' ,,' 

, ,A~gust 10: 1994 (6:46 p,m.) ",' .'+' 
';," . , ; --~. 

',' ,
, , "; 



F:\HSA \GEPHARDT\PRINTG,009 .' 	 Tillelx. SuOtitk' E 

530 

12HA) to conduct investigat,i~ns. audits. evaluations, and 
inspections relating to health care··fraud and abuse under-th~ 
Public Health Service Act; titles V. Xl. XVIII, XLX. and x..'X of . \ 
the Social Sectlrity Act. medicare part C, and pan. 1 of thIS 
subtitle, 'and eE) ,to facilitate the conducting of ,such, investiga- . 

. , :.. tions, audits" evaluations, and inspectlonsrelating' to the deliv

ery of and payment for other health car~ services in the Unite~ .. ' 


, '.J Stat'es and '. '. ',' ." . , " : . 

: (3) to facilitate the enforcement 'of this subtitlE!.and othex: 


stl'ltutes applicable to ~ealth care 'fraud ,and abuse.. · '. . .' 

(b) CqoRQINATION WITH O'rHERINSPECTOR$GENERAL..."., , 

;', (1) SCOPE OF AUTHORITY OF HHS INSPECTOR GENERAL.:""'OThe 

,'Inspec'tor General of the Department of Health .and· Hurilan '. 


\ " · ,Services may riot, ,exercise,. any' authority uri,der' subse,ction 

· 	(a)(2)(A) with respect to any. matter which is'subject to ,inves· . 

tigation. audit. evaluation. and inspection· by the Inspector 
General of another executive department. .' 
. (2) SCOPE OF AlITHORITY OF OTHER INSPECTORS GENERAL.
The. Inspector General of. ~ach of th~, :Qepartment . of Defense, 
the Office of Rersonriel ~anagement', and the Department of 
Veterans Affairs, and· the. Attorney Gt:!neral shall conduct au': 
dits, civil, and, criminal investigations" inspections, and eyalua- . 
tions'relating to: the prevention, detection, and cI;mtrol of, 

I health care fraud and abuse in violation of any ,Federal law" 
· . . excepttpat'such an Inspector' General msy not conduct any in· 

vestigation,a1.\dit, evaluation. ot inspection with respect to the . 
'authorities described in subsection (a)(2HAl. - . ..' 

. ',Ie) COORDINATION: WITH LAwENFORCE!\IENT AGENCIES.:":"In , 
'. carrying oui: the program, under subsection' (a); the' Secretary and, 
:Attorney General mas consul~ with. and, arrange for the, sharing of 

· 	data and r,eSources, with Federal, State and local,law enforcement' 
. agencies. SJate Medicai'd :Fraud Gontrol Units,and State agencies /" 

responsible for the licen,sing and certification of health careproVid· 
ers ,(consistent ,with the requirements ofsubtitle C). .... ' 

· (d) COORDrNA'I'ION W:ITHHEALTHPi..ANS..~In carrying'out .the 
.".. ' program under sub~ection la); the Secr~tary and AttqrneyGen~ral 

· ,may consult \~..ith. and arrange ·for ihesharing ofda~a with" rep~ 
" ..,'. resentativesofc:ertified health plans" .(consisteti..t with the require

.ments·of subtitle CL" ".. . , ' ~ '. . t 

, l.eJAuTHOR.ITmS of.AnORNEY'GENERALMTD INsPEcTOR GEN- . 
',ERAL: .:...In calT}-ing 9llt duties' l:1ndersubsection(a). the AttoI1iey 

'.. ,GeneraLandthe .Il).spector;Gimeral are authorizeCi.,... " ','! 

· " .( ~J :to ,conduct,super.-ise;andcoordinate: audit's, civil and:, 
, '" ':cr.iininal.investigations. 'inspections, and evahia~ionsrelatirig .to 

\ ,'.L Jhe program established under such subsection; 'and ~ . .' . .... , 
, 	',(,2)1:0 hav~ access (incIuding qn-1ine access as requested 

and availableJ ,to'aU records'a,"ailable'to certified' health plans 
relating·to the 'acthrities .described iIi paragraph'· {l ) (subject ,to' 
restrictions based on 'the confidentiality, of certain information. 

, " und,er·, subtitle' C).. ',.. :...', ,. -; ..-, , . .'. ~ 
\'. . . 10 QuAL'IFIED' Il\lML'NrrYFPR ,PROVIDING INFORMATION..,....The 


'·c , , provisions of section 11.57(a) of the ;Social Security Act (relating to 

:,limit~ltion on liability I shalL apply ,to a person' providing informa· 


, ,tionor cOmmunications to ,theSecretarv or Attorne\, ,General in' 
" " .' .."conjunction with their performance of dudes ,under this section, in. 
...'" " ..' t~lf? .same ,'rna-tiner' as "s~c:h >s~~ion applies to:'~nformation, pro\"ided~ 

. 	 to organizations with a' contract under part B of title Xl, of such
Act '"" , ," '., ' ',' ' \ 

. ,:' , '. - Ig) AUTHORIZATIONS '.' OF ..APPROPRiATION~' FOR INV-ESTIGAl'ORS 
:, ':. . 

'A,."ID OTHER ,PERSONNEL.":'In 'addition.toany other amounts author- . 

; '\' " ,'. ized .to beappropri'ated, t9 the Se,cretary and the Attorney Generai 


,~. 'for. health "careanti·fraud and. abuse activities for a', fiscal' Year, 

,.j' ., therearea~thorized' to'beappropriated such additional amounts as 

I ,may be 'necessary to enable the Secretar." and the'Attornev General 
.', to conduct investigations. audits. evaluatlo:ns, and inspectlons oral: 

'.1 '~, .,. ~:~'> " ,'. ., ' .t': '"'' . , ," ., .... ' 	 : ~ ~ •. 

, :';.'~U~ustl0: 1994(~~p',m,i';::' ..~ ... '," ""':, .'. " , , 
" 	 " 
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legations of health ,care. fraud arid abuse and: otherwise' cam' out 

thi; program established under subsection Ca!in a fiscal year. . 


. (h) USE. OF POWERS UNDER INSPECTOR GENERAL ACT, OF 

. , 1978. -:-For purpose~ of can:;.~ngout dut~es a?d responsibilities 
. , 

J 

under this section, each Inspector General referred to in subs~ction' . 
(b) may exercise powers that are available. to ·that Inspector ,Gen· 

cral for' purposes of audits •. inves~igations,arid other activities· 

t \ 


undeithe Inspector General Act of 1978 (5U.S.C. App.)., .', 

(i) C.ONSTRr;CTION OF' FEDERAL AUTHORITY..,.,..Nothmg mthls 

', .. ' '., .section may be construed toa.!fect the authority of Sta'tes. to con· . 
duct in~estigations,· audits. evaluations, 'and inspections relating 'to' 

. '"viohitions of State law.' '. . . ". ' . . . 
. (j) DEFINrriON.-+In .this . subtitle; the term . "Inspector Gimeral". 

mean's the ~nspectot Genera~. of th~' Qepartmen~ of Health arid 
. Human SeI"Vlces. . . . 

" ' 

SEC. 9412..ESTABLISHMENT OF ALL·~AYER HEALTH CARE FRAUD AND 
, " ABUSE. CONTROL ACCOUNT. . . 

. (a),ESTABLISHMENT.- . " . 	 / 
, , (1) !NGENERAL......!rher;..lshf;!reby .created on ~hebooks of 
the Treasurv' of/the United States, an account to be known as 
the "All·Pav"er Health. Ca.re Fraud and Abuse Control Account" 
rin this seCtion . referred to as the "Anti·Fraud Account"), to I be" 

, 	 'administered by the Inspector. Gfmeral of ,the' Departnlent of!. ~. 

Health and Human Servic~s. The An,ti·Fraud, Acco~.lnt shall 
'consist. of such gifts and bequests ;asmay be made as provided. ',. 

iIi paragraph (2) and such amounts as may be" deposited in 
. , . such Anti·Fraud A~count as provided in section 9401(d)(2) and 

" ' ,title·XIof the SocialSecuritv Act. It shall'also include the fol·. 
" I 'l~wing (but onlywith'respectto activities of the Inspector Gen~ 

eral arid,. the Attorney General u;tder section ~9411(a)(2)(A)):' . 
\,' ·.•.··.(A).AlI criminal' fines imposed incases in~olying a.' 

"Federal'health care offense (as defined'in 'subsection (dn. 
• I ' 

'(8)' ~enalties and damages ;mposedunder the :False 
ClaimsAet . (31 U.S:.c. 372get seq:); in: cases, invohing 

.. c1a.imsrelatea to' the' provision of 'health. care items and.' 
.. ,', services (other than ,funds awarded,'to a relator or. for res

..:: ,.- ". :'.titutioI:lL.: ,-, .:, . .,t .• ",,: -:L ,' .. -- ,," 

'":<,., (e) Adminisirativepenalties and assesslllents imposed '" ',' 
under titles.XI: XVIII, 'and' XIX' of the .Social Secui"ityAct '., 

" 'and section' ,~401 Jexcept' ~s otherwise provided by law).. '., . 
""i :~::Y'::<. :: '(.0) Amounts paid ,u'nder sectioI,l 9403(d) (relating toa. 

'set-aside of amounts recovered under private' right of ac· . 
, " 

'/ ". 	 .' ;"":", ,,' (' tion)iD\;/~o~nts.r~sultingf~~'m:th:~forieiture'OfpropertY
• -,I 

. ':" b)' reasof!. of. a· Federarhealth careoffense,' . . ,. 

Any such funds' recei:veqon or. after the ,date of ~he enactnl.eht " 


.. ,of this Ac(shall, be ~eposite~ in t}:le Anti·Fraud Account., .. ' .. ", • " 

'" .. , " : ' .. ' ',". (2), AL'THQRIZATIO,N TO,:,ACCEPr GIFTS ....:.... The Anti"Fraud, Ac~, 


• ,",1 'Count is authoriiedto acCept on .behalfof the, United States 
,',j . ' ·.money gifts 'and bequests made unconditionall).· to the Anti· 

•. ! 
'Fra!Jd~~ount,for the, benefit of. th,e"Ailti·Fraud . Account •. or 

. .'", ~ any aetIVlty.:financed through ,the AntbFral,ldAccount., '.. I.·, 

, '.~. 	 . ~ (b- U~E'OF F,uNDs~~, ': ", ~:'. :; . _. '" .. "", , ::...... : ,:: _', . - . 
",

.".: .tHIN' CENERAL.'-Amounts in the Anti~Fraud Account shall 
t··.  ,.,~'. be':a\'ail~ble without 'appropriation andu'ntil expended as de~, 

'", ·termined jointh' ;bvth't~ :Secretarvarid Attornev, GeneraLin 'car- .. 
" .I1'i'ng out:ihe:Atl.Pa};er Health Care Fraud and Abuse ,Control 

.,:Program established, under :sectio'n 9411 (inchlding ..the~dmin
':-istration', of the,Prograril !,and maj' be !Jsed,to cover costs in- .. ' 
: -curred in operating the Progr~m, including::.... " '., , 

. ..' (A),-costsof. prosectitinghealth care matters {through 

,: I ~riminal, .civil and ;aCiministrative proceedings);" i ,"" " 


, i "«:, <B) costs of iflyestigations.( including' eqiJipmerit;' sala, 

'ries;r:administrativelv uncontrollable work•. travel, 'and. 

training of law ,eruorc'ement-personnell;" ' :. ' 
, .(~;. :>:: ~~',! ,•.~', ' • ""~, . . . ~ ~," . ,,~ . 

"_:.,:,~·.~,::;;·~~l;-;-'::':·":/~"~'._,,~, 	 -.:\. ~ ,,' 
• -1"" :::" ' ;: •• , .,t;,' 

" :.. :, ,-<~' 	 ': 
" 	

. ; r' ~ _"',~ 'I, 

.," I 
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',' ,(C) costs of fina~~ialandperiorinance\ audits of heaith, 
care programs and operations;' " ' , " " "", " 
, tD)costs of inspections and other evalu,ations; and 

(E) the costs: of. providing awards under, section 
3059(c)(2J of title 18,' United States Code (as added by sec· 
tion 9428); 
(2) FUNDS, USED, TO SUPPLEME~"" AGENCY APPROPRIA·: 

TIONS.-It.is intended that 'disbursements made from the Anti
Fraud Account to any FederaLagenCy be used to increase, and 

, not' supplant the 'recipient agency's' appropriated operating
"'.- pudget~ , ..' _:. ., ~ , .' :. <. 

(e) A.N'NUAL REPORT,.....,The I,nspector General shall submit an, 
annual report to Congress on the amount of revenue which' is gen

. erated and disbursed by the, Anti·Fraud Account ,in each,fiscal
ve'ar.' , ," ,', "'", '.. ' " ' ,", , 
• 	 '(d) USE OF ,SlrBACCOUNTS. -" ' " 

, (1) SUBACCOUNTS DESCRmED.~The Account shall consist 
"of"':':, , ' :, ' ,,', , 

" (Ai the He'alth Care Fraud ·and Abuse Expenses Sub· ' 
" account; an'O '" ' " ,:.. '-' , , " /,,', 

, ,'IB) 'the: Health Care Fraud, arid Abuse Reserve ,Sub· 
account. .' ' ,
(2) EXPENSESSLTBACCOlJll,l.

'('A> CONTENT~~ .....,The Expenses Subaccount consists 
,of.,.. " ,.' " . , ' , ' , , ' ,,' , , "" "\' ", 

,'(i): amounts ,deposited' pursuant to, subsec,tion 
(a)(1); and' " ".." ,,', " ' " 

- ' (ii)' amounts transferred ,from the' ReserVe Sub· ,: 
account under paragraph (3)(B).' ',,' 

, ",CBI USE.-Amounts.in,theExpenses Subaccount;,s!tall 
: , be available to the Inspector ,q,eneral for the uses de· 

scribed in subsection (bl. ..' , " ' 
'" "I ,(3) RESERVE SUBACCOUNT......:.,. , , ' 

" " (AI DEPOSITS: -;-A.n amount oth~r,",'ise, required, under 
,paragraph, (2)(A) , to be d'epositedin ,the Expenses Sub. ..,;0' 

accoun~ in 'a fiscal year shl:!-ll be deposited in, the Reserve 
Subaccount.if-, ' . """ "\, " ,) , .',:', ",c, 

(il the amount in, the Expenses Subaccount is' I 

, , greater,than $500:000,000; and, "" ,I 

, " Jii)'the,:deposit, of thaCamount,'in the' Expenses 
, ' "Subaccount would result in the amount in' the Ex· 

" , '",' ", Pense$ ,Subaccount, exceeding',110' percent oftJietota\ 
".amount deposited in,' the Expenses Subaccount. in the' 
'. .preceding fiscal year., ,;, 

(B) TRA.l\ISFERS TO EXPENSES Sl'BACCOUNT.- ' 
, ,': '(i) ESTIMATION OF SHORTFALL.-,Not later than the 

, first day of the .last quarter of each fiscal, year• .theln~ • , 
, 'spector 'Gen'eral . shall' es~imate" whether sufficient, J, 

,amounts .....ill bea\'ailable during such qi,u:lrterin the, 
,.;Expenses Subaccount for' the uses desCribed in para· 

: f._ . graph (2)(BI, ,,'...' ' '; :, .' .. ,' .' 
, '(iiI TRANSFER TO COVER .SHORTFAr.:i...-If .the In· 

spector' General estimates uhder, paragtaph. (i), that 
there,~'ill not, ,be a\'a'ilable sufficient amounts il'),' the. 

", Expenses. Subaccountduririg 'the last quarter of a. fis· ' 
. cal'year.. there sh,aU be "transferre'd 'from the Reserve

>." ... 

\ , Sub,accountto'the Expenses. SUbaccount such,:aOl0unt 
as the. Inspe~torGenerales\:imates is required ,td en·' 

,...',, 
sure 'that, sufficientamouritsare a\'ailable in the Ex,.:. ' 

,PensesSubaccountauring such quarter.., . 
: r ' .: ~ ,', , . \GI'Lr..\lITATJON:ONAMOL'NTCARRIED O\'ER TO' Slrc" . 

:'r "CEEDfNG' FISCAL ,yEAR . ...,.;There shalLbe transferred to the 
" ' 
, :-- "\; ,t'., , i general fund of the Tr.easu~·an!:amount remaining i'nthe ,',

" /, .'.: 
" '::"',.'., :Res~rve Subaccount,ell'the end of a fiscal y~ar (after any. .\ 

\ ... , transfer made under subparagraph (Bnin excess qflOper.• ' 
~- ..' 
. :',; .' " "," ' .. ,cent of thetotalamountauthorized'to'be deposited in the . - . -,' '. . 	 '. " --".' , 

/ .' 

, . • August 10, ,1994 '(6;'46 p:m.f,' : : 
, '. '. ., -. ." 	 r " 
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,'Expenses SUbaCC(ll.inx (consistent \,:ithsubparagraph (An 
during the fiscal year, . " \ .. 

(ci) FEDERAL HEALTHCARE OFFENSE DEFrNED. -The ,term 
'''Federal health care 'offense" means a vlolation' of. ora criminal 
conspiracy to \-iol~te:...::· \ . , '.' . " .' 

. (1) sections 226,668, 1033; or 1347 of, title 18, United 
Stines Code; . , . I , . 

" (2) ,section 1128B of the Social Security Act; 

, (3) sections '287, 371, 664, 66~, 1001; 1027, 1341; 1343, or . 

1954 of title 18, United States Code, if the violation or .co'nspir- . 

B.ey relates to health care fraud; ",','. ,. '. " ,I, 


(4) sections 501 or 5n of the' Employee Retirement Income' 
Security Act of 1974, if the \-iolation or conspiracy relates to' 
health care fraud; or···. , 

. ,(5) sections '301,303(a){2),: or303/b) or (e) of ;the Feder-al· 
. Food Drug and CosmetiC ,Act, if the violation or 'conspir,acyre·;' 

lates to,health care fraud.' ' , . . 
(e) AccoUm,PAYMENTSADVTsORVBoARD.- . . .' 

, \ (1). ESTABLISHMENT.-There is.. establi~hed 'the .'Account ' '. ,\
I 

Payments AdvisoI'j; :s~ard, \\;hic,h' shall make recommendation's '\ 


to the Inspector General regarding the equitable allocation of 

payments from the Anti·Fraud.Account. .'. . .' '. . 


. (2)' MEMBERSHIP......The Boarq shall consist of 1Q members 
appoiniedby . the' :Inspector, General of the Department of 
Health~dHu.mari Services to represent H~alth eare Fraud 
and. Ab.use Control Units; Of'whom one shall' be 'appointed-
. .'. '. fA) for each of t/he 10 regions established by tlie Direc· " 
.. '. tor;of.the.<~Qffice QrManagement and Budget undez: Office. 

'. of Management arid"Budget Circular A-105,to·repr~ent .. 
',I , 

' Uni.ts in that region; and ,.... . " .' ,., . 

'(B) .fromatiiongindividuals recommended by the 


.: heads ofthose, agEmcies in ~hilt relPOl.i.: . " .' .... , 

. JTo the great~st ~A"t~nt feasi~le;,the membership o~ ~he Board' 
,shall reflect, the racla1.ethmc. and. gender composltlOn ,of,the 
population of the, United States'- :,. ,., , . ' " 

'(3) TERMs.~'Ibetermof amember oftheBoard appointed 
·un~er par'agraph'(2HB) 'shall be, 3 years, except that"of such' 


. '. members first ,appointed 3 mem~ers shall serve an~initial term. , 

,oCone -year and 3 members 'shallserl:e 'an ,initial term of 2 . 

y~ars; as specifie,d, by th~ Inspector Oe'neral at. the time, of ap" . '.
'f , 

pointment:, /'~ . ,', ' " ,', ".~, > • ',,' •• • ••
""" • 

. ', '.,(4) ,VAC~ANCIEs;~Avacancyonthe Board :shalbbel,filled in ' 
th~ sanie riuuinerin,which th~ 'ciriii~alappointment \";asma,de,', 
excep.t that ail individual appointed to fiUa vacancy occurring , 

, b~fore' the expiration, of ~he ter'm for \\'hich the individual is ap·;" 
pointed shall be appointed 'oril)' for the remaiiider.or, that tj!rIll,' 

, .',... , .".'(5): CHAIRPERSON AND BYLAWS, - The Board shall elect one . 
,9f it,S m,e~llbers as cl1airperson apdshalJ'adoPt bylaws.. ': ':. '. , 
. " 16I,COMPE.-...rSATION"ANDE.XPENSES.-~lembers of the Board: 

".,' '.' , shall serve without' compensation, ~x'cept,that the, Inspector' 
.: General may .. pa)' ·.theexpenses 'reasonablyinciJrred by the 

Board in carryingout)ts functioris un'der this ·section.' ,:" , ' 
,- ~ • ~ (,:' .',f • ":, ': f7 '.~O:rER~i~ATION::"':S~ction 14(8 H2) of the Federal.Ad'vi. 

. ," ,Sory :Co'mmittee Act 15 U.S.,C7 App., does not apply to ~he· 
.. ". Board..::," ,,. .. , . . 

f, .r' 

,'S.EC.,9413: PAY'ME!'IITS TO STATES FOR HEALTH CARE FRAUD AND 


:0 ':>,', , ABt:SE COJl,'TROL·t:!'IIITS~ . ' .. 
. . '(ill PAY~IE~:rs TPSTATES.":': , ,', '... .' " ': .;. 

. : >,.~ ,;'(11 IN~GENERAL. -For each "ear for \.;-hich il 'State. has' ari 
'",', : ; 'ia~nuaiplan' approv~d under stibs~ct'iori'fbIl3'), and subject ~6 . 

, 'the,;~\'ailability~,of!a:ppropriatioris 'authorized ,under subsection 
:Iel•. the: Inspe'ctor 'General of the :Department of Health· ,and ' .' ':.,'I:Juman SE!r:-ices,shall,p'ayt'o the Stine for.eachql1al,"ter an.. 

.'B:mountequal to;7,5, percent of \the, sumsexpendeqdunng the "1,: 

: '. quarter· by' the Health Care Fraud. and Abuse· Control Unit de·", "~' .~3·.~-· l;' . : •.•• ~, . ,'. .>. 

',r ';,: ~ :,' 

.. f 

AligUS1l0'.:' 1994'(6~46~p~m,) t: ,,'~' 
, ...:.. ~:,,,'~,~:",:~~ "t~,', '., ::;~":;\~': " 
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scribed in sUhsecriol": (hi (1) in cbnd ticring activities described in'· 
thatsubsec;tion. ,", .' ..., . .,' ..,' .' 

. ,(2) TJ1.IE OF PAYMENT',-'- The. Inspector GeneraI'shall make 
a'paynient· under paragTaph (1) for a quarter by not later tha.n 
30 days after the end of the' quarter. , . , '.. ' 

. (b) STATE REQUffiEMENTS FORRECErVING PA'Xl\I&Vrs:-"-A State 
is eligible to receive paymepts under subsection (a) ifthe State car,. 
ries out the following activitie,s: ' '. !.' ' 

. . .. WHEALTH CARE FRAUD AND ABUSE CONTROL UNIT RE
. QUIRE~IENTS,-There js a Health Care Fraud and' Abuse 'Con

trol Unit established' by the State which is a' single identifiable 
emtity of State government which is separate and distinct fro11\' 
any State agenc)' ~ithprincipal responsibility for the adminis
trati,bn of health 'care progTams, and meets the, following re
quirements: . " : . . " '. " . 
. ' (AI The entitv-. '. , ' . : ' , 

, '" , . (i) is auilit, bethe office' ofthe State Attorney Gen- ' 
eral or' cifanother\ depaitITlent of State government ' 
that possesses statewide authority to prosecute indi
viduals for crimina.l'violations: ' ';" " ,

" \ . /ii)'is in a'State the constitution' of which does not 
. provide for'the cz:j.minal prosecution. of indi~iduals by I' 

". , a Istatewid~ authori~y,and .has formal procedures, ap~ 
. ',proved ,by the SeCretary, t}:lat asstmdtwill refer sus· 
. 'pected cz:irriinal'v~olations relating to health car.e' fraud 

',' 	 .01". abuse in'. violation of Federal.1aw :to the appropriate 
\ " 	 authorityqr a.uthorities· ofth~State. for'prosecutiolf

and. assure it will assist such authoriw or .authorities . 
fit 'such prosecutions; or .'. .,.' ,',, - , 

, .,' (iii)' has a formal working relationship with the of: , 
. ,fice of the State' Attorney General or the appropriate 

authority, or authorities for: prosecution and has formal 
.:, " 'procedure~ (including procedures under which ,it, will .. , , 

. refer suspected criminal"'violations to such office), that.· 
'pro\ide effective coordination of activitil(!s between the, " 

, , :. " Health Care Fraud and Abuse Control Unit and such 
'., . 'office, with respect to',thedetectiolf>investjgation. and, 

I prosecution of suspected ,health care fraud or abuse in 
. . '\iolation of Federal law. '. . . '. ' ." . 

~. - ··.<BlTheentitY'cond4ctsa .statewide progTam for the . 

'investigation··and .pro.secution of violations ofall applicable . 


"State laws ,regarding· any. and al) aspects of health· care . 

. fraud,andabusEdn Violation ofFederal law, ." . 

. " f~) The ~ntiiy has procedures Jor-' ,":>".' ," 
•... :.' ,;' '(i) revie,wing complaints of the abuse or neglect of 


. , '. ",' "',; ;' . patients of health care.'facilities in the State. and, " " 

. ""';";:" ., '.- : ; '. (ii"wh~re ~ppropriate.investigating and ,prosecut· ' 


, ," ing suchconlplaints under th,e c;riminal law's of the ~. 

State or. (or'referring the complaints to;bther,.State or . '. 

,.: Federal. agencies for action:. " '.. , ..., .. ' . " , .' 
" 

(D) The entity prmides for: the collection,'or referral. 
for collectlon to the 'appropriate agency. of overpayments 
that~ " ,.' 1" .." ..' " , 

'" 	 ' ... : .. .' Iii arenuidi!under' ari" ;federall" funded orman
:'dated ·health-.care progTaqi .req~irel by ihis Act.· and 
.....' liiJit Cliscoversin carrying but its activities. '.'..•. , 

.- ,: .' . IE~The .entitYtemplo};sattorneys. auditors, il)vestiga· 
',' ...... 

, ....~ '" 	 , tors, ~andother'n'ecessary persorine~; is organized in. such 
. ,~\ ... a manrier;and 'pro"idessufficient resources, as is .,nec- . 


,essan;·to promote 'the.' effective andeffident conductor. its" 

" " :-t,: " " '~ activ[tie's;·" , ::', :~'<.\'. .' '. ':.' . '.' , .' ,: . , . 


,~.:t;\/:(;::"}<~;::';:'.·~~::.:'·~r2j St:B~nSsIOr-:oF A..~"Nl'AL'PLAN. :':"The Health Cate Fraud' 

.. ".':;i:?::'r~',~~S":,;;~:,::~::~""~nd~Abuse Controi'Un'i,t of-a'State :has a, plan 'pre"enting,; de


'; .~,: y:··:;~:.,~~·,'·)?}:,,:.~;·tecting; ':and' controlling .:health .carl(! fraud and abuse' in "iola~ 
" 'f',

,';:':~~.,\:;;M~JF~:L~)~:tk~:,iiQn ':of· State ,la~:\\'hich~ is, approved. by ,the. ,I~spector General' 

...... , ("".,:"~'~~>!;7:·?f,~,~:l;~:(.!~;i-{,\,;r"oJ;th,e" Depaz:t!l1ent ,of Health and Hyman Sen''lc,es. The Insp~c·


" .-	 ':\~~S~ifi~~~~~i::}(~~fl~~:;~':~;';::'·,~; - ",': -' ' ::,:,:" ',,' \ 
. , Aug·ust.1Q,.1994 (6;46,p:m,)..-,/ 

, ' ~." 	 ,.,: .,-;.; ',"r :}_~; ;: ~::-i; :.: :',' . '" 
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tor' GeneraL shall approve a, plan submitted under' paragraph' 
(3) bv,-the Health Care Fraud and Abuse Control' Unit of a 
State, llnless the Inspector General establishes that the plan' 
will not enable the Uhit to prevent: d~tect, and 'control health 
care fraud and abuse in violation of Federal law. ' 

(3) REPORTS...,..The Health Care Fraud and Abuse Gonttol 
Unit submits to the Inspector General, an annual, report con
taining such information as the Inspector General determines ,
to be necessaIy. ',_ , ", " 
(c) ,SEl\lIANNUAL REPORTS OF LNSPEGTOR GENERAL OF ~TH I' 

, AND HUMAN SERVlcEs.-:-The Inspector General shall inClude in its >' ~, 
semiannual reports t9the Congress', under $ection5(a) of the In· 
spector General Act of 1978 (5 'U.S.C. App.)an assessment of the 

, Inspector General of how well ?tatesarepreventing, detecting, and 
"controlling health ~are fraud and l:ibuse., , ",', " - ,:, ' 

I ' , ,(d) LIMITATION ON FEDERAL LAWSAFFECTED.-In thrs sub. 
. section, any reference to "Federal. law~' shall not 'include: any law 

described.in section 941 HaH2HAl. ' , :.:: ' , , , ' 
" Ie) 'AUTHORIZATION OF ApPROPRIATIONS. .-. There -are authorized 

'to be appropriated for fiscal years beginning with fiscal year 1996 
for payments ,under this ,section such sums as maj",be necessary for : 
makihg such 'Pllyments': 1 " , " , 

'PAltT ,3-AMENDMENTS TO CRiMINAL LAW 
..,' '.,',' , . 

SEC. 9421. HEALTH CARE FRAUD. 
(a) IN GENERAL.-Chapter 63 of title 1'8, United States Code" 


" .' is amended 9Y ad~d~ng at. the end the following: 

I 

, u§ i347.Healtncsre fraud, " 

'~(a) Whoever' knqwingly executes,qr attempts to executE!,' a 
scheme or artifice-, ", '-, ,',,' ' ',,' ,', f' ,- ',', 

,"(1) to defraudanj' health, plan or otherperso'n. in connec· , 
:tion with, the dE!livery of or payment for health, care benefits, ' 

, \ 
items,'or serviCes; "", ":'" " , ' " 
, "(2) toobtaiz:i, by means of false Qr fraudulent pretenses,' 

, .,,'" • I representations. or promises. any of. the money or property , 
, " , , owned 'by! or under thecu5tody qr. control: of, any health plim
, f :' 

, ot. person in connection 'Vith the deliver\" of or paS"ment: for: 
, health,care benefits; iterns. or ser."ices; .' , " , -" ' ,,' 
shall be fined under 'thistitle·or iInprisoned notnlorethan 10, 

I ,years, orpoth. If the viqlation,results,iI). seriqusbodily injury (a~ 
" ' defiI).ed',.in :section,1365 of thi~',iitlel',such'person'shall 'be impris'
'; ,:cined for life or' any term ,of year,s." ":"': ',', , :", " " , ' ,', 

, ,'-(:1))' As used ,ih' this section: the' ternl 'health, plan' 'has, the ....: 
, meaninggivert such' term in' title Vof the Guaranteed Health In· 

surance Act, of 1994.,", :'" .- ", ., "',',' , " , " i ' ' 
, ',.' 

,,' ' (bl CLERICAl. Al\tENDl\IE~"T~-The table of. sections'alihe l:>egin. , 
ning 'of chapter 63 of tide 18. United s.tates Code: is amended by "" 

"., 1

adding',atthe:,end the,follow~~g:;: .. ' , , '\" ' 

," '1347:ije~lth:cn~ fraud,-:, ,," 

...SEC. '9422~ FORFEITt~RES 'FOR \10'L.ATJONS OF FRALfD,ST:\TL'TES.,' ,', ", " 
,',"/S)"INGENERAL.-Sectfon 982(a10f :title,18:': United' 'States 

Code.. is amended by, insert,ing after'paragr(iph (5) the follo'\\iiig: . ' ," , " " , .,.:, 
, " ',' , -j 6) The court .• in imposing sentence on a person convicted' of 

a Federal.health'care offense (as defined ,in:sectf6n 9.412(dJ of the 
• 'j" ,Guaranteed 'Health' Insurance 'Act of 19~4i shall order the' perscin' 

to foneit'any 'real,or personal propertx that -', '", ,',' ,'-: 
~. ' : ;' ," , "'~(AIJS usedinthe'commission, of the. offense. ifihe'offfinse 

'" results in~afinanci~l loss 'or'gain'of $50.000 or more: or' , 
, :,' ','/' '!'(B) constitut'es, brisderiv.ed from proceeds' traceable to 

:":,the commission of the offense.", ' , '. " ' . "", ,'" .. :" 
'(bl ,PROCEEDS OF, HEALTH CARE FRAUD FORFEITUREs:":'Section 


'1'\ ,;' /524!c=li:4,)(AI of,title 28.' United States'"Cod,e,"is am,ended by inserting 

:,-all. proceeds of forfeitures ,relating to :Federal. health care offenses 


, .1' • " • , " "'-;:,::' -.,' ' ' ':•• ,'" ' / '.-~':' '.'''; • . ·'.F' -;, . 

"":.,~..;~.. ,;'::'~~:':<!':';.". :'\, ,.,". ~_ ,< •• ,;-.:>" ,'" -;.- '\. • 1"j' 

~,;- '''', ):A'ugu'Sl 1.0,1994 (6:46i:u':;,t"~;' , ,', , ' ," 

, ,~ - t. .': ::~:'.: ' _ ':', . 1" •• ; .; , ' '. ,_ 


",,' 
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ias' defin~d i~ sectio'ri 9412'(d)' of the Guaranteed Health .I~s~'rance 
, Act of 1994), and" after "except", 
SEC~:94'23. 'F...\LSE STATEM"EN'TS. ". ',

la) IN GENERAL:....,.Chapter 47 of title 18, United S~ates Code, 
is amended by adding at the end ,the CoHov,ring: ' 

. ,..§ 1033~ False st~te~ents relating to health care ~atters . 
. ' .. ' U(a) Whoever, i~anymatter involVing a health 'ph~ri; 'kno~vin-glY' 
. andwillfuHy falsifies, conceals. of covers up by any trick" sCheme, 
or device a mate:r;ial fact,. or makes any false;, fictitious, or fraudu-. 

, lent statements.or represen+atioris; or makes or USeS any false·wrjt· 
ingor do~ment. knoWing the same. to/contain any'false', fictitious, 
orfraudul~nt statement. or. entry, shall be fined under.this. title or, 
imprisoned not, mo~e th8:-fl 5 ye~rs,· or. both.. .. '. .'. ",' , 

. '''(h) As, used 10 thlssectton the term 'health plan . has the . .\ 
, meaning given such term in title V of the Guaranteed Health In- ' 
surance Act of 1994."; . . '. '.' , . . '. . . 

(b)CLERrCAL A.MENDl\U~NT~':";'The table of sections! at the begin- ; 
ning:of chapter 47 offitle 18; United State~ Code, is amended by 

.. adding at ~he, end the Jollowing: \ ,,' 

.' . . . '. I . 

-1033, False statement~'relatinil" to health care matters.",· 
: ,. -j ., 

S~C. 9424~ BRJBERV.A..l'lD GRAF,T. .' . -,' .\ . . . '.. 
. ,Ja)'IN GENERAL.-:-Chapter l1·of title 18, United States Code, 
" , is amended by adding f3.t theend}he follov.ring:"'· .' •. , . 

•~§ 226. BriQ~,ry'~ndgl-afth;l connection with' health~~re ' .. 
, -' ,/"(a) Whoever-, . . '. " 

; h(1); directly or i nqirectiy ,corruptly' gi"es; offers, or prom
'\ ises anything 'of value to' a health' care, official, or offers 'or 
..promis~s a. health care, official too, give anything, of value to any 
;other person,with intent- " '., ' . '" 
,'. " !'(A) to lnflue'nce 'anv of the health care official's ac- .. 

dons. deciSIons, orduhes relating to a he81thplan;'
..M(B) to influence' suchan. official toconlmit or aid in . 

, . the committing, Qf:I::ollude,inor(allow:any fraud~'ormak.e '.' 
: . opportunity for 'the' commission of any .fraud, on a health·· 
, plan; or ",' "',' '. ' ' 

'.~' . '< -IC) to induce such ,an official to eng,age in any conduct 
. " 'in violation of the lawful dutv of such official; 'or " 

•. I. 	 ;' "(2) being !it health care official"directly or ~indirectly. cor-; 
, ( 

. .'t:UPtlY,dem,ands,', seekS. receives. 'accepts, 'or ag~ees to acc~pt, . 
;', '. anyth10g ·ofvalue.personally or for' any other-person otenuty. ,', 

. . . the givingof\.vhkh violates paragraph (i) of this subsection; . 
'. shall be fj.ned· und~r ihis, title. or imprisoned not 'more ,than 15' 
years. or:'both.,' '. '.' ." .;, ,','. '. ' '. '.; , " 

..' 
" : ',' '-(bl Whoever~ otherwise than' as pro\;dei:! by' law for the prope~ 

,disc,harge of any duty, directly or.indirectly gives; ofi'ers, or prom, 
.; 	 ises'anythingof valu'e to a health care official. for or because of any 

ofthe health care official's ac~ioris, de~isions, or duti~s'relating to . 
a ,health plan. 'shall. be ;fined; .under ,this title: or iinprison,ed not 

'. more.. than two \~ears:or both. '.. '" 
, .' . -ce'! As used in this section -: .' . , 

" 
, ,,".' lJ the terrir 'health care o(ficiai'means":"': . 

. ~"M(A)anadministtator. officer. trustee, fiduCian', custo: .... , . 
. ~ . 	 . 

" 

, dian. counsel. agent,:Oreniplqyee of anj' health plan;' 	
, .; 

, ".~'".; 7~Br,an,;officer, couns~t a~ent<oremploye~.ofanorga
nlzatton,that proVIdes 'ser,Ylces:under ,contract, to· any
health plan: ~", , ' , ' ,. .' _ ,'f 

.'~ . J, ,', "le) 'an· official or employee Of a State ,ageI\cy' haVing 
regulatoryauthority;,ovex::any health plan; ...' ". . . 

) ',. :. . ":ID1ari,officer;,counsel. agent-, or. employee of a' healt,h 
caresp()nso'r; and ",'./ . . : " . .: .• ' . ". 

""" v. ; "12lthe ·te·rm 'health care sponsor'· mea,risany individual pr ." , ( 
,: :"entity.servingss:*e,.. sponsor of..ahe;i1th plan for purposes of 

't , 	 , the Guaranteed Health,Insurance Act of 1994, and inc1udes.the 
.... '.' .. .... . ' .. :; '. " '. . I 

, " ,'. 	 '<'J' 
\' . 

.,."~ 

'~,'<. August. 10; 1994' (6:46 p,m,) 	 . ".
. ' 

. 

P', ...... ;'.:.' "", 
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joint .board oftrust~es'or oi,he'r ,simIlar body use~ b~~ t~yo or 

.(. more employers to administer a health plan for pur.poses of 


, , \ 
, 

such Act.". ' ,.,." ':. .,' :! '. . ,
(b)CLEinCAL M.IENDI.\IE..N1'. ~The table'of chapters at the begin- .;, 

, ning of chapter i 1 of title 18,' United StEites Code, is amended. by 
. adding at the end 'the following:' .. '. " 

.' . . '\ . " . " 

.. "226, Bdbery ,and irraf(in connection with h~alth care."'" , . " 

SEC. 9425.INJUNCfIVE RELIEF RELATING TO HEALTH CARE OF
. ,.,FENSES. . .' ,

T ' . ISection' . 1345(a)(1) of, title IS;' United. States Code. is. 
·amended....;. .' ',~,.;. i' . . .' ..... ' .'. ': . ' . . 

, (l)by istriking"or" at .the·end ofSuoparagraph (A); :, . ~ 
, . ~ , (2) by inserting "or" .at the end of subparagraph .(B); and 

(3) py a~ding at the:end the following:'; . " .. ,', 
, \ ':'(C) committing 01" about to commit a Fede1"a~ health'care 

, offense'(asdefined in section' 9412(d) of the Guaranteed' Health 
Insurance Act of 1994);". ' . .' I" • , 

SEC. 9426.·GRANDJulty DISCLOSURE. ' '. ' 
Section 3322 of titJe IS. United .. States C6de;,is ame'nded"':' 
' .... (1,' by redesignating subsections (CI and (d) as ·subsections· . 

. ~ ":,' 3d) and (e)".respectiyely: and . " .'. . " 
" . (2) by inseTting Mer subsection (b) the fqllowing: . 

. ,"(c) A person who is .privy to grand jury infornlation concerning . 
,'-.. ",' a health law vi6lation- .". .', '.,.' ,.' . 

':(1) received, in the course of duty as an attorney 'for tlle 
Governnient; or ',' ." , 

I ' "(2) disclosed u'nder rule 6(eH3HAHii) of the Federal Rules 
of Criminal Procedure; , I. " • • . ' 

", . . may disclose that' ,inforniation to an attorney for the Government . 

,to useip· any civil.'proceeding related. to a' F.ederal health care of· 

fense'(asdefineain sectioIL9412(d) of the Guar.anteedHealth In- . 

surance Act of 1994).". .' . . " 
.' "', .. 

.. SEC: 9427. THEF7'OR EMBE~ZLEMEN!;; , . .' ;' , '; 
, 

. ' ',(arIN GENERAL.:.,..Chapter 31 of tItle IS; Umted States Code • . ')' 'is amended by. adding at the~'end the follo\Vlng: ,- .', ' , 
. . '., l' • C,_ . '~'§ 668.', Theft .' ~.. 'emb~z~lem~nt in', corint:f~tion with health t . 

" ; , " , care","'" : ,. 
, / , ' 

,', '.'. ", .... ',';~(a;Whoev'~t 'embeizles;\~teals;wmfully 'ana 'unlawfully 'con-. " 1 

,-;., 


", '. 
 \;erts to.the \lse ofanyper~notherthan the'rightfulowner.or.in-, 
, " tentionally' misapplies any of;the moneys, 'securit'ies. premiunts,; 

" '1'.; .• , credits;. property" or,other assets of s, health plaIl or,of any fund 
. ',' . 

:Z " " 'connected.with ,such.a' plan. 'shall be; fined under, this titleol" im-, 

.. ,priso'nednot more than' 10 years; or botli; : ... , , ',' .. '" 


., ,,:,;';'. ':-(bl As ,used in this section; the teqn'healthplan' has' the 

'. 'meaning given such term under' title:V of the Guaranteed Health 


'~"., InstJ,rance .Act"of 1994_ "~', . , '( . " .. ... , ',. . . 

,';,,\ " fbI CLERICAL A!.IE..'IDMENT. - The table of. sections 'at ,the begin· 


, '.1 ',-," '. . . ningof chapter 31 of title IS., United Suites 'Code, is amended bv 

: ' .. adding at'the end the folloWing::,,' '., • 


.""::,::~Y~;w~~=';~~~;~R~~;;~rJ~:;;;;;~ TO PR~~E~T'ON' .•... 
. ,. ,f ',!. ,', • ·AND CONVICTION. '. . , 

I ,~', .! , "', ,Section 3059 of ,tftle·1S: 'United' States Code; ,is aniended' by:' , ' 
',' " 

adding,at the end the following:" , ' " I . 

"'" ~(CH 11 The Attorney General may pay s ·reV{ard, not more than 
. ,$50,000 ,to any person who furnishes information or services ,that 
. lead,' to' a Conviction of. a' Federal health care offense' as defined bv 
'sectfqn'9412 of the 'Guaranteed Health Insurance ACt ·ofJ994.' .' , 
.. :,:. '-(2) Rewards ,under this .subse,ctionare"su'thonzeQ to be' paid:., 
,',",oilt "of the All·pay·erRealthCare Fraud,an'd Abuse, Control Account' 

\.', 

" 'established under sectiori 9412 of· the Guaranteed' Health InsUrance 
1~94. "..... ,.. ' '. , ". " . . 

',.. • 1, 

\ ~ . 
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,.:'(3) A.n o'fficer or, ernp16yee, of the' United States '(including a 
/ fiscal iIlte~medi(3.ry or carTier carrying out a program on behalf of 

the United States) or of a State. or local gpvernment who furnishes; . 
information or rende'rs services in the 'P~iformance' of official duty 

, .'is ineligible fora .payrilent under ihis su~section. \-\oith respeqto 
. such information or 'sen-ices:' . 

. '''(4) The gTanting.or decision qot to grant ,~ re~ard under this 
subsection is not reviewable in anv court:", ,.'
':,.: ' '. -: .1. 

. I'PART 4-AMENDMENTS .TO'CIVIL 'EALSE 
,I 'CLAIMS'ACT 

. , SEC. 9431. AMENDMENTS TO CML FALSE CLAIMS ACT. . . . 

. Section 3729 of title 31; United States Code, 'is amended":" . 

.'.. , ,(l)in subsection' (a)(7), by inserting '.'or to a health plan"; . 

. after "property to the Govet:nmEmt"; ',' .. ,". '. . 

. '.<2) in th.e :matte;r followfng subsecti()n (a)(7), b)"inserting 
'''or' health plan" before "sustains/because of .the act 'ofihat' per

'( , son,"·; ". '.' .' . " . . 
, '(3) at ,the end of the first' sentence' of subseCtion (a)~ bv in

seriing "or health plan" before "sustains because oC the attof 
" t~e person,"; .' '. . ',' . ' >' • 

... (4) in subsection ·(c)..:.. . 
. '. AA) byiQserting "the term:'arter '''section,''; and , . 

. , (Bl by adding at the end. the folloWing: ~The term also 
includes any request ordeinand',whether under contract of . 

.'...otherwi!?e, for money or propertywnich is made.: or pre
/"'- .. ' sented to a health .pla.n :" ; and ,.' ".: " \ . r. . . 

. ..' , . (51.by adding.at the end the following: ..,. . ' . 
. . "(f) HEALTH, PLAN DEFrNED.-Forpurposes of this' section, the 

. ':ierm'health: plan:·hasthe.in~aninggiv~n such term under title V' 
. of the Guaranteed Health Insurance Act of '1994.... ,: ' 
'. ··r.~,' '. ,"'. 

..... PART'Sl-AMENDMENTS,TO 'ANTi.FRAUD AND,' 
. ,.ABUSE~. PROVISIO,NS APPLICABLE 'TOMEDI;. '., 
, .. CARE. MEDICAID, AND STATE HEALTH ,CARE . 

PROGRAMS ""'.:""\: , . ' 
,.. , 

SEC. 9441. REFERENCE TciAME~DMENT:S. 
I', • 

, .:,', For pro\1.sions anie'nding, theanti.frau~ imd 'abuse provisions 

. ", '. !-:-

, 
'. existing under.the Social'Security Act, see part 5. of subtitle D of , 

. title VIII.' ":".,"'., .... ,,':," ",.' .. ' '. .'-,. "." 


pART 6-FiR'EEMPTION OF,STATE CORPORATE .: ' 

>" ", . . PRACTICE LAws',' . 
.'., 

',.: '.' " 
. , 

'SEC~9451: PREEMPTION.OF STATE L~WS PRoiiiBITINGCORPoRATE' . 
. /, " :'.PRACTICE OF :\ttDtCI~E. . '. ..' . ..' ~. ,....'.. ". 

" ' ':, ··:\10 'pro\jsionof. S~steor lo~al la'~' shall iippl): th~t ,prohibits a ' , . 
. !corporstion from practicing medicine.. ' ,', ". . . .. '. .' . 

. . "".', .,' ,,' , ". 
, .>,.': ',: . ,.I' 

\" ," 

';. " 

' ..' 


" ' 

.•• '> 
,- I ,\. 

" 

• > "', •••• , ,' 

.,,' 

,", .. 
i" 
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~ubtitle,F ';-'Physician'O.w~ership 
, " arid, Referral' '\ 

.... ' ' 

PART. l.:..EXTENSION OF LIMITATIONS. ON 
SELF·REFERRAL .UNDER MEDICARE TO, RE·, 

, • FERRALS UNDERPRIVAl'E PLANS" ' 
'. ,,\ 

SEC; 9501. 'LIMITATIONS ON;PHYSICL4.N SELF.REFERRAL UNDER PRI· 
VATE PLANS. '. . ' " . 

" ',The pi'oVlsionsof ,section 1877 or'the Social Securit)· Act· shall' 
. ' apply to items and services (and payments aI\d'claims for payment 

for !?uch 'items, and : ..services) furnished 1,1Iider any certified health " 
, plan in the ,same manner as .such provisions apply', to designated 

health 'services '(and 'payments and claims for payment for: such. 
serVices) under title XVIII of the Social:Security Act., '" . ,"!' . 

.SEC. '9502. CONSTRUCTION OF SOCIAL SECURITY- ACT' REFERENCES. . . . /"" ." (a) INCORPORATION OF :OTHER MIENDME!-:rTS.-Aiw reference in 
this part>to a provision of'the Social, Security'Act sh'al! be consid· 

• '" <,

ered' a reference 'to, iheproVision as amended under 'part 6 of siJb·, 
,i title D of title VIII., . ',. ,.' ' .. , . . " 


. (h), EFFECTOF SUBSEQ~NT .Ar.IENDMENTS>:''' Exc:ept as pro"lrided .. 

insubseetion (al, any referenc;e to a provision of the Social Security 


. 
; 
" 
, '. Act in this part' shan be deemed to be a reference to such' provision', , 


" as in effect on the date, of the~nactment of this Ac~, and (except . 

,: , ' ,as Congress may othenvis~'pro,,;de) any amendments made to such" . 


. provisions after such date shall not be taken' into account in, deter· 

miriirigthe' applicability of su<:h :provisionsto 'individuals and ,enti·, 


, ties urider, this Act: , : ' . , 


: 'PART 2..,..AMENDMENTS TO 'PHYSICIAN OWNER· 
,'SHIP AND REFERRAL· PROVISIONS UNDER 
'MEDICARE,' , ' 

:,; . 

. " '. ' . '. . . ~ '. 

. SE£.9511.REFERENCETO'AMENDMENTS •. 

'. ; For provisions' am~ndirig section 187ior the' SoeiaISecurit}· 

., .,':Act.;;ee partq of.sub~itle P oftitleYIII. ::; ,
I " '. . •.'i : ;:: ~ ,,'. '; ~ ',.! .' "~ ,~,' 

.SubtitleG...,..Workforce"Protection a'nd 
, .. ,': 'J, '" • ':',', ,', ,<~rainhig 

,', \ '\:' .. .', 

,SEC:, 9600: oE~iNlTrONs. ',. ': ~,:' 
•.1. 

~.' , :: For ,purposes. ofthis .subtitle:. , ' .;',. ' 
" '.' u) El\IP[;OY:~The ferm ':'enlp,loy"' incluaes. to suffer'or per- .. , 

. / " :' mit :to' work;' ,'. ,;':,.", '. , , ., ' " 
~" ! ~". ", f 

'l'2:) EMPLOvEE~-. ..' ", " " . I :' 

, iAdN GENERAL. ...:. The terril ~erripioyee" means-:-, . 
, ' I·i) a~f'iriaivlqualemployed by an employer orot}:l .. 
", ,erwise Qa~ng the status ,of an employee" taking into' 

.' ;. 'account the factors described in subpl'!-ragraphIB); . 
'..'. ,,' ' (iikany officer of.a corporation':," ',. 

,I iiil'any, individual j not' 'deseribed i'n, clauses (il, 
, throughlii)l w1).o performs for remuneration'sen'ices 
': describ,e(Lb.1sectio~i 210tjl; of ~he SOcial Security Act; 

" ,.,,:', and;" .," ",,' , ', ' ... ~ ',: .' .' :. : I, 

: , " ":Iivl ari iridividual described'in subparagraph, lel,' ' 
,', .. , . ,'"':,, 'i" .. IBl APPLlC'ATtON, OF",,FACTORS 'REFLECTING: ECONOl\I1C, ': 

" .,' ".'.' ',. O'EPENOENCE.":"Ari 'individual shall' be' deemed 'to :be em- '/ 

:,' ."; '.:l ,:,ployed,t~king in~oaccount tandtOthe extent that) the'fol
,t:. .. :,:'" ~" 'lo',:i~~,,~~ctors appl~:.: " ',: ',":.: . " 

.",", . ' 

.~". :'-;: .-", , ,\_),:;.~ 'o>?,,; "'::, 

August iO,'1994 (6:46 p.m,). ' 
, -'" , '. -. 

,J : .-' ':. .• ~ 
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(ilThe iridh-idualhas a low degree of control o\"er 
the circumstances under which the 'services are per·
formed. ' .. ' . ....' ." '. .' 

, (iil The indh'idual lacks opportunities for profit or . 
. ; loss in performing the serrices. ' . .' , . 

, (iii) 'The indhri,dual does not have an;investment in 
, facilities' 'or equipment used in ,performing the Serv-' . 
,ices. " . ' 
,(ivY Theindi'.ridual's relation with .the person (for ' • 
whom the semcesare pro'.ridedY is not te~porary:' , , 

. \ , (v) The' services performed for the person rep-' . 
resent a high percentage 'of all services performed-by 

, tht!' individual. ' , ,',:.., " 

. . ('.ri) The' indi'.ridual's· performance of. the semce,s 
does not require a high degree or.-skill. " , , 

" ' (C)!NCLUSIONOF CERTAIN CONTRACT RELATIONSHips.
'" 	 The terIlJ' "emplOYee" includes, Y(ith respect to any em- ' 
ployer which during the preceding year had gross receipts 
in'excess.of an amount. specified by the Secretary, of Labor 

'(which amount 'shall nOt be '.less than $10,000,000), an in
dividual.who performssemces forthe 'employer if-' " 

, ,Ii) the. semces' ate not performed b .... ,the indihd
, ':,' 'ual as an employee of another employer or as a le~sed 

empl?yee las defined in para~aph(8)(C»; '. , ', . 
,(u) tne contract or, other. arrangement for seIVlces 

contempla'tes that'substantially all of such services are' 
to be perfornied1personally by such indi'.ridual; and 

\" ' ./ <iiilthe indi'.ri.dual perf6rmsthesemces....;., ' 
(D" on. the premises owned' or .leased by .the 

" I:. employer., ' 
, (In using facilities or equiprilent in wnich the 

,_ "employer has a substantial- investment, or' ' , 
, , ," ,:.' mIl' using facilities ,andeqtiipIl).ent in which, 

." the in~ividualdoes nQthave' a substantial ilwest- , 
meMo ' 

. (I)) EXCLusioN OF VOLUNTEERS'7The term "employe~" 
does not ,include any indi'.ridual who volunteers to perform i 

semc.es, fora public.agenCy'whicn is a State. ,apQlitical. , \ 

,subdivision ,of a :State,;or, an interstate governmentalagen-' 
...... ' . <;y, 	if-,' , . ,,' , " " 

,: ,m, the ihdividual receive~ nocompensation'othl:!r, 
,than reasonable,expenses or a nominal.fee'to perform 

, , ' the services for which the individual volunteered, and 
".Oil such' 'semcesare' not'the'sanle type of s~r'.rices /, 
, which the indi'.riduaJ is employed to perform for such 

• 	 1-".- , ,
" . public agency. :' . . ,', 

. An employee ota, public agency .which is a ~State. political 
subdivision of a State. or an inters~ate governrilental agen'

,cymay volunteerto.perfQrntsen'ice$ for ,any other,State. 
, 	 ,,",. 

," 
} .). :' 

'. 
'. • i 

" politicalsubdivlsion;' or interstate governmental agency, 

, 'indudinga. State~political, subdh;,siOrl, or: agepcy \\'ith, ' 


. "~ . " ? ,', which the emplo);ng State, political subdi~'ision,. or agencf . 

'~has 'a 'mutual aid agreement. . '. '. 


,1.', . lEI EXCEPTION FOR CERTAIN IMMEDIATE FAl.\lILY;~Ex; 

, , " ' ::,' 'cept' as, pro\;ded ' by 'the'$ecretary of Labor in'regulations, , 


,.F , " 'a child' .under, tne age{ 9f 18 shall notbe cOt:lsidered to be ,
" , ..;.'"
", . . ,"', '/ an employee b); \;~u~ ()fsen;;ceperformed 'for the. child's 

paientor guardian. ',,, " ", ,,', '~ , ' ,',: ", " 
'" "';, ,,(,F), EXCLL'~IQN. OF .EMPLOYEESOUTsiQE' THE tJNITEO 

STATES.- The term ~emplo.... ee" does nofinc1ude an individ· "\ 

.: ual who does not reside in;the United States. -" 
'. ' .. te). EXCLirSION OF FOREIGN EMPLOVr.IENT.-The term ,I 

',:"'''~enlployee~:d6esnot 'inc1ud'e iiIl'indh;dual- ". " , 
. ,"', " "Ii) with reSpect to sen;ce,if the indi'.ridual isnoi 
',::' ,--;., :acitlze'rl 'or, resident, ofthe United Suites and the servo i ' 

. " ',.ice ispei-formed outside: the United States; ,or 
l' . . ~: , ' ,". - .' '-" - ',i"·. - - . ",f" - • 

, . 	.~ : ' 
-".. 

i> :-,} 	 j' ~-

.. ~ , " -.i".": 
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/.. Iii) y.;:ith r~spect' to service, if the i~dh-ldual is a' , 

'Citizen or resident of the United States'and the. ser';'1ce . 
is performed outside the U~ited. States for an em-" 
ployer other than I;1n American employer (as defined ih 

i . 	 sectlon'210leJoftheSociaJ Security Act). . . 
(H) EXCLUSJONOF INMATES AS EMPLOYEES. -An indio 

vidual shall not be treated as an employee by' viriu(t. of 
: services performed :ina penal institution· by an inr;nate. 
·thereof or in, a hospital or other health ·care.' ·institution by 
'a patient thereof. . 

(1), APPLICATION OF CONTROL GROUP RULES FOR: EM
PLOYERS....... Fot purposes of this subtitle: .' '.. ' . 
. .' . . _(i) Two or more trades or 'businesses; whether ,or 

· . not incorporated, shall be deemed a single employer if 
such trades or businesses are within ,the same control 

. group" '.. i. .: ... 	 i' . 
(in ,The term "cpntr61 group" means' a group of . 


. , trades or businesses under .common control. , ' . 

.' 

' 

'.. (iii)The ~etermination of whether a trade. or ,busi- . 

ness is under common control with another . trade or \ ,. 
business shall be determined under regulations of the 
Secretary of 'Labor' applying principles similar to the 
princlp~es.applied.under section': 4001la)(14)(BIOf the 
Employee Retirement Income Securit)'Act of 1974.' . 

" 	 (iv) Under regulations of the Secretary. Of Labor,.' . 
alFemplovees of organizations which are under, com- . 
moncontrolwithone or more organizations whiCh are 

I· exempt from income tax,under subti~leA ofttle Infer-' 
nal Revenue'Code of 1986 shaH be treated as em- , 

· . "ploye~ by a single employer:. .' '. '.' ....." 
'The regulations prescribed under .clause(iv) shall" be,.based 

, . .OIl principles siniilar to the. principles which, apply to tax· .. ' ",', 

,~ble organizations ,'lnder clause (iiil. . 

:.' .' (J) ANTH:VASION',RULES.-An·individual,shall be. ~reat~ 

,ed .as an emplovee of·8 person if the individual wouldoth· 

'erwise be treated assuch ·an employee but for. an actiOn 

~hich was .undertaken 'by "the perSon or another' on the 


..person:s behalf t~o: e\'ade:responsibilities imposed under' 

·this subtitle. with respect to 'the indi\;du~las an emploYee. 


," ", \ 	 ", '(l{) EXEMPTION OFEMPLOYEES1.I.liO ARE MEMBERS OF 

CERTA~ RELIGIO,US 'FAlTHS.":;;A member of. certain religious 
 . 'f' 

.. faiths'(a:s i:lefinedin ,s~cticin.,14·02{ g). of the Inte·r.naI, Reve· ., " 

.~ :~nu~ Code of 1986)· who elects to' \\:·ai\'e alrbe~efits and pay,,; . 
m,enqr'provided'under thislAct for the~ SOCial Security! Act) 

. with respect to the·guaranteednaticinal benefit package 
shall not 'be conside'fedanempI95'ee for, purposes 'of .this , 

. subtitle. The election:. under the.previous se~tenc'e shall be 

, ,',' 

.', " , .'.·consistent with the waiver of benefits under. section.202Iv.) 
.... of the Social Securit\·Act... ; ...: ',' 

" f, 

" I" . ':'(31 El',tPLOVER:-:-,i" .. ,. '. "-. . 

. .{IAI IN·GE:"'"ERAL.- The' term Memployer"~ 


/ f ..1il . meansahy. person engaged, 'in any acti\~t)~. 
...... business' or ,'industri- .in' conlmerce or affecting'..com· 

.:- .merce.thatemplo~:s an·,individual: \ "., .... ....., 
. ".:' 

, '. 	 . : (iiI' inchides any:,person who acts. dire~tly. pr indio , ' . 
.. . . rectIy; in,theint~rest of an eniployer inr~latioll to any . 

. '.: ~ .. ·.of the employees of such.emplo)·er: and' .' ,.:' . 
". . '. (iii) includes an): public agency <as defined in sec

,tion 31X) of the Fair Labor Standards Act; 29. U.S.C. 
203(xii: ; ',", . ' . " '.. .. :. .' 

l' .. ; . cB) COl\L\lERcE..;....The· ,term-conlrilerce~. means trade,' 


'. ; .. tr:affic::,commerc~. tr.arisporta:~ion,'or communication among 

'\:~. . the several States; or ;bet\veen,the District .0f·Columbia or' 


. "" anv Territor.···oftheUnited' Statesand>anv State or other ' . 

'.' ',1 , . .... 'Territory, 'or, between any . foreign countiJ: and. any S~ate," . 

" '; Territory, or the .District of Columbia;' or .within the dis···· 
,., . • . • , " " " . . \ • . I . ~ .. '.:' • ' "": '; '.,' ", " • ",' '. . .[ 

'. ~ " .: . ,.' .1 .-: .,,' ", .,' 

',' ;. 
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trict . .of Columbia or any Territory, or between points in the 
same State but through any other Sta,te or 'any Territory 
or the District of Golumbia or any foreign country" ' . 

, (Cl AFFECTINGCOMME~cE,-The term "afTecting com
'. ' . merce~ means in 'commerce, or burdening or obstructing 

commerce or the free 'flow ofCommerce. ,- "" " ' 
(D) St,1CCESSOR EMPL6YER.~An employer is a:;·silcces. 

sor employer" if, based on the facts and circunlstapces; on . , 
, ': balance after applying at least the following crite.i'·ia, and 

consistent with, anyr!'!gulations promu~gated by the. $eg· 
retary of Labor, the eillployer ,has substantiallyassuilled 
the, employment.telated responsibilities ofano~her em·,
ployer: 	 _ ,,' , , , .', . 

, (i) Substantial continuit)'of the ,same business op· 
. era~ions.' . ,,' "'.' , 

" '(m Use of the same . plant; common facility; or; 
;' " 

, work site: ' . , , 
, . " (iii) Gontinuity of the work force. . _.. ,' 

. (iv) Similarity of jobs and working conditions. 
r' / 

,(V) Similarity ofsupervisoiy personneL ,,', ,',' 
- (vi) $imilarityin machinery"equi'pment, and' pro·

, ductions methods. ,',', ' . ;' . 
, (vii) Similarity ofproducts' or ser"'ices. " 

(E,) TREAT~IEm:OF COl\t1.ION EMPLOYMENT. -The Sec·' 
, retilr): ~f: ~abor maY, prom,~lgate regul~tions ~egarding r~: , " 

, sponslblhtlesofemployers Io-the- case of , common employ' ) 
mentof an employee \::jy such employers. ' 
(4) FULL·TIME EQUIVALENT,'EMPLOYEES; pART·TIME EMPLOY~ ,

EES.-:- ' , ," ' 
f, 

, (A) IN GENERAL. -:-For purposes, of this subtitle', subject , 

to subparagraphs tDl and lEI. a' qualifying 'employee who, 


,', ~' is 'employed by an employer- ' ' 
 ':', . 
" (i) fOf at least : 120-hours in, a ,month. is counted ~ 

'as one ,full~timeeq\livalentempI6yee for the month, ' " 
", " aIld. ~hall be deeined to~e' emBloyed on, a, full-t~~le',' ",' 

.,'.', \.basIs' or' ' , ",,'," , " 

; . ,tii) for ,at .least 40 h6tirs, but Ie'ss thani20hours, 


. ,',. 
" 

" " 'in' a month, is counted' as a fraction of a full·time 
equivalent employee in the month equal to th~ full-' 
timeemploynlent ratio las defined, ih I subparagraph' 

'.:' :' . ' . .<B)) for the employee and, shall be deemed to be em· 
ployed,on a 'part-time basis. ' ' " .. 

( " 

./ , " . tal FULL-TThlEEMpLOThIENT RATIO' DEFINED:-...:.Fot pur- " 
, 'poses of ,this subtitle, [,he, term "full:time ':employment, 

, 'ratio~means. ~th respect to, a qualifying ,employee of an I,
" ' .employer, in f a month, subject to subparagraph (El, the 

lesser of 1 or the ratio of- " - ','" 
" :-"! '(iJ the humber ;of hours of eniployment such em~ 

. ployee is'employedby such employ'er for,the month (as " 

, ;d~termined :under paragraph 1.6)); to,; '" , - , 
(iiI 120hours.;, ; 

, ,IC) FUL.!,;.'[ThIEEMPLpYEE;' PART·TIMEEl\IPLOYEE.:'- For 
, ,purposes of this subtitle. subject to subparagraphs .!Dfand 
,','IE)"the ,'terms "full-time 'employee" and Mpart,time em:" ) . 

\, 

, ,j:>loyee~,mean,withrespect to, an enlployer,· ,an employee' • 
'., 

, whois'employed on afull·tim~basis orpart·time 'basis (as' 
,'"sp,ecified ;insubpar.agraphtA)), respectively, by the em· ' , 

. , ' : :', ,,> ': plover., " ,~. ',' ",.:', .'" ", 'o' " ' ' 
• ,f ",,~,(]j)tONSIDERATION6F.fNDt:STRY~ PAACTICE...... As pro- ' 


!< " ,vided., undeLI1lles, establish,ed by the 'Secretary:of Lapor,

',": .' .. 

• ; an' employee who is nqt . described in subparagraph' I,C) .",'C' 

"shall beconsidere~; to, be employed on a full-time or part~ 
, : time basis by an:~mployer nand to be a'full-tinle ,or pari. 

.:time employee' of. an.employerl,for a mo'nth, (or for all ' • 
:'" ' " ,;, ·monthsjn a 12-lnonthpe~iodl.ifthe'employeeis employed; .> , 

:.. ', by that, employer on a continuing basis that, taking into 

't _, • 

' .. " •• _' • ._w I ,''''"J 

" • i ..;,",: , '.:':.\ '." 
. :- .. 	 > ! . 

" "I:," , . '." 
'-". 

, , 	 \', 
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. accountth¢ structure or nature of the emplo;."m'e~t In the 

: industr}'; rep're~ents full time or part time employment, re-


I
/" . spectlvely. , . ' ': ' ".. '.' " ,
., , 

· (El . Er-.IPLOY'MENT AT EDUCATI9NAL INSrrrUTIONS.
, ,.With respect to" employe,esof an institution of higher edu
'cation (as·.defined in section' 1201(a) of the Higher Edu-. 
· cation Act of 1965) or of an elementary or secondary school 
(as,defined in sec~ion 1471'of,the Elem:ental1~ and,Second

.. "ary Education Act of 1965) who are exempt under section , . 	
13 of the Fair Labor Standards Act of 1935-:

• ' mthe' employees shall ,be considered to be em· 
ployed on !i fun~time basis, (an'd to be a'"'full;time ..em,;· 

. ployee) ·if. tHey·' work the customary hours' that con
stitute full:time employment as defined: at such inSti-. 
tlition;. . ~, '. , . . . 
, . (ii) the number of hours and, 'with respect to less
t}:lan-full-time employees at such an institution, the . 
number of such customary hours shall be'substituted ' 
for 120 in subparagraphs (A) and (B)(ii); and .. ',.· .'. . 

"(im such employees who are regUlar seasonal em:" .. 
ployees who· are not paid duriI:1g summer months ,or' 

, ' other regular periods of the year, but are assured em: 
.. ployment at the end of such, periods, shall be consid- .. ' 
.. ered to be employed year round. '. ':'.' 

(5) HEALTH CARE EMPLOYER.-The tenn "health care em· . 
ployer~me'ans ane~ployer that....;; .. ' . , '." ' 

, . IA)' proVides health care items or services finchiding . 
.. su,ch items'and ser..jces not iI:1cluded in, the guaranteed' na~ 
· tional bEmefit package);' or ,;., " .." .'.. . 

. (B). provide.snecessary telat~d services;ineluding ad· . 
,~ .ministrative. food service; janitorial' or maintenance· servo, 

. , :" ., :ices. to an entityihat proVides health, care items or s'erv
... ".: .,' ices (asdescr~bed'insubparagrap}:l (A»; . ". .' '. ': r'• 

, "",'
" . 	 except that an employer that solely manufactll;res.orprovides 

goods or equipment'to a health.·care employer shall not be con
sidered a health care employer. . , , , , . 

\ 
. ,(6) HOURS OFEMPLOYMENT.- .' 

". "(A)INi GENERAL."....,For purposes of this subtitle, the' ../.
Secretary shall specify- the method. for computing hours of 
employment for ,employees of. an, employ~r consistent .. with 

\ . this p'a~agraph.'TheSecretarYshall take iI?-to, account rules 
used for purposes ' of applying . the 'Fair Labor Standards 

. ,'Act ofI93S.:·· . '> ", . 'c. • ,":. . J 

" (Br HOURLY WAGE EARNERS:-In\'i:h~ case ofah indhrid· 
, 
, I 	 ual 'who ,receives (:ompensation(in 'the form of hourly' . 

wages.otcompensationlfor, the performance . of services; 
the individual:is 'considered tO'be Me'mployed" by an 'en-i; 

" .. ployer, for an hO,ur:ifcompensatio.n is payable \vith respect 
'.to tha'thour of employment, wit:hout regard eo whether or' 
,'not' .the em ployee 'is actually 'performihg sekices during 
, such hour. :,. " ',... ' ' , . .:', ',. , 

(71 QIJAL,IFYING EMPLOYEE.-·· '. . . ') '. , 

(Ai '~, GENERAL.-The term Mq1.uiljfyirig ,employee" , 


,means, with respeCt toanerriployer for a month; an em· . 

., . ployee .(otherihan a young dependerit, as defined in sub

" papigraph IB)) who 'is employed oy ,the employer 'for at, 

, " , least 40 hours, (as.qeterinined under paragraph (6)) in the 
'i. ,..' ,month.,: ~': ~: ,', .' "" 	 . .',,1" . 

".-,' 0"' \' .:.' . '. ': : (B) ,YOI,.';'lG DEPENDE~ D~FtNED'-TII?- sub'paragraph.·
! ':' .' 

. " ' (A),.the' term "young dependent~ means an eligible individ· . 
·.·.'uatwho "is a ioung ,dependent (as defined in section 

1003(bu I)! BlJ and .isenrolled. 'u~der 'a, health plan as' a " i 

: ".'. family memtierlas defined, irisection .1104ICH2)(B n.·. ;. , /. 

0' " (S'TREAn.lENT,OF E!UPLOYEE LEASING ARRANGEMENTS.-. , .. 
~' :., . (A) TREAn.iENT.ASEMPLOYEE .OF .LEASING: ORGANlZA;.', . 

TION.-Except as provided in subparagraph I,B), with re-· 
;. • :,_' • " :' j " :)' • " • " • t 

I." ' .. 
.', " . ~ .,' '. ' , ,\. '. ' 
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spect to any person (in this paragraph referred, to as the 
, "recipient~'1 for whom ,a le,ased empioyeelas defined in sub-, 
'paragraphiC)) performs services the leased 'employee shall 
not be treated as an 'employee ofthe recipient: ,,' 

, ,(B) APPLICATION IN RELATION TO WORKFORCE STABIL, 
rri.-For purposes'of applyingsectiohs 9621<b) ,and 
9624(b) (relating to transitional' provisions for workforce 
stability); leased eniployees shall be treated as enlployees 

,of the recipient and of the leasing organization. , , ' 
, (C) LEASED EMPLOYEE:-For purposes of this para·" 

graph; the term "leased, employee" means any person who , 
" 'is not an employee ofthe recipient and who proVides servo ' 
, ices to the r~cipientif-, ",' "', ' " " " 

" ,(.i) such :services,are provided pursua~t to an 
agreement between the recipient and, any other, person' 
'(in this para'graph referred to as Jhe '~leasing orgariiza- ' 

, , I 	 tion");'artd ' ' " , ,", '" ' 
" (ii)W such services are of a ty:pe historically per· 
formed, ,in th'e busines!S 'field of -the r~ipie-':lt,by f:!m· ' 

, plovees: " ,'" 
" . tIl) ;the per!Soh provides seI"\~ces' to the reclpient 

for 'at, reast ,such number of hours per week '('or such ' 
'percentage of the ,person's time) as' the Secretary Qf 
Labor}specifies; or ""j"" ,,:', ' ',' ", ' 

,emIl the tasks performed by the person are func
,tionrulyintegrated with the' operations of the recipient ' 
and performed' on the prert,ises of (or using'the facili· ' 

I. ," ties and eq:uipinent 'of) the recipient,·,,' '; , 
(9) TREATMENT ,OF EMPLOYEES IN THE ENTERTAINMENT IN

,'DUSTRv:":"'In the, case of employees in the entertainment indus", 
tI')'. the. Secretary shall,estabJish .special,rules, to determine 
what, constitutes full·timeand part·time, work in the industry .. 

',Such rules shall take :into account the' historic employment ,pat- " 

" 
terns in ,the industrv, ',,' "'; , , ,,', .' 
, nO)',TREAnIENT OF,"FRANCHISE'NETWORKS,-, 

. I" . 'tAl INGENERAL . ...:TheSecretar.·· of Labor shall pre· 
, I: , scribe' 'regulations regarding 'the "circumstan,ces, under' 

: whidHndividuals performing services for a franchisee are 
" .treatecfas emplo)'ees of a frartchisefletwork. ';,.',.,' " , 

, ".;' ··lB) D EriNrrJONS~":' For purposes of this p;uagraph, the 
':,~, '£erms'-:franchisee" and,,"~franchise.netw6rk" have' the' 

, "meanings given: such ,iermsin reguiations of ,the Fe'deraL .' 
, ,~, " . Trade' Commission,pubIis'hedJin part,f36 of title 16. Code 

, ' ',,' of FederalRegulations'. .' ",. ". , ' -. , 
:,~ ,(11) 1'REAThlENTOF: S.lU;AJu'ED EMPLOYEES AND EMPLOYEES 

"P.-\JD' ON CONTINGE~ 'OR BONL'S ARRANGE~IENTS.-In the case of" 
'an·'employee who receives ¢ompensation' on asalariedbasisqr . 
.on"the ,basisofa commission (or other conti'ngent( or bonus , 

.' ,basis).: rather than lin,' hourly .. wage. ,the Secretary of Labor' 
jshal1:establishrulesfor the conversion of the compensation to ' 
- hours ofemployment, ,taking into a~count thE! minimurrimo,nth. " ' 
'Iy ~ompensation .leVels for workers employed on, a 'full·time I" 

,I;' 	 ~ , 

ibasis under, the ,Fair Labor Standards' Act 9(1938 and oth~r 
.factors ,the_Secretarylco~s~d~rs,rel~\'ant: ' . , 

',,", ,.'.f 12} ,\\TAGES.. - .:' ',:- :.",' "::' ,-' _: ". " 

, " '. "(Ai, I:-.rbENE~:'::-The' tetnl"\\'ages': -has the' meaning' : 

" " , ',;giyen su'ch term "inseciion '209(a) of the Social' Secuiit'" 


, , . ,:Act, exceptthat paragraph (1) 'shallnot app!y .. ·,' " . . 
, . .•' , {BLTI~:-.rOT r:-.rCLt:DED.';;" The i:erm';wages~ 'does not 


(.'inClude cash, tips. '" :' .' 

. . ~ . , 	 . '"'" 

' ' 

'. ,'., 

.' ;. .. ;: I • ~ '. I I . I•.. 
l' ' ",< " 

. ". \. 

.•.. 	 .' :. -.-\' 	 ",'" . 
I' , :' , \, 
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PART I--GENERAL EMPLOYER' '1 
. '" RESPo'NSIBILITIES.· . 

. 	 . 

SEC. 9601. PROHIBITION OFCERTAI!'l' EMPLOYER DISCRIMINATION. 
. (a) PROHIBITION OF FM.IILY DISCRThIINATION.-No employer, 

·i 
. may, discriminate with. respect to' an employee on the basis of the 

\ family. status .of. the employee or ,on the basis 'of the class of family 
. , enrollnient,selected with respect to the employee., . .' . : , ' 

", (b) EVASION OF OBLIGATIONS.--It shall pe unla\\ful.for ~y em:' , 
ployer or other person to discharge, fine,. suspend, 'expel; disCipline, 
discri'minate or otherwise take adverse. action against any emp19yee, 
ifa'purpose of stich action is to interfere with the employ~e's at· 

, , 	 tainnient of status as a ,qualifying employee, as's full·time em- " 

ployee, or' as. a parHime ,employee, or if apui-pose of such. action· 

is to evade or avoid anvobligation under this Act. . . . '. I . ,'. . 


.... '(c) ENFORCEMENT.~-In the case of ii person that· violates are· . 
.:. . quirement of this :section, the Secretary of Labor may impose' a civil ' . 

. money penalty, tn'an 'amqunt riot to exceed :$10;000, for each viola· . 
) ·tion with respect to each individu~lwit~ respect to whom a viola· .'. 	 '/ 

~' ,,' '.tionoccurred. The provisions of section 503 of the Mjgrant and Sea· 
sonal ,Agricultural' Worker Protection Act . (other than subsection' 

. (a)) shall apply to civil money penalties under this subsection in 
the."same'manner as such provisions ,apply to a pEmalty und'er such 
Act. '.. 	 . 

,\' 	·sEc. 9602. WHISTLEBLOWER PRbTEcrION~ 
'.' ~, (a) .EMPLOYEE PROTECTIONs.'-:-No·entity under this . Act may. .. discharge,:discriminate, ·oi-otherwise' take adverse action against 
any,employee with ,respect to compensation-' terms, conditi~ns, or 
privileges. of employment because the employee (or any other per. 
son acting pursuant to, a request, of the employee) p'rovided infoI'· 
mation'to any. Federal, ,State"or-public or privateisupervisory agen· 

, . ,cy or entity regarding a possible' violl!tion of any provision of this 
Act or any regulation issued pursuant to this Act. " . 

, . . (h) COURT ACTION.-'. . '., .•.•. . . .... " I .' . " ;'. ..... 

','." '11 lIN. GENERAL. ~Ari employee qr former employee ~ho be: 
lieves·. thaLsuch' emplo)'ee ,\yasdischarged,discriminated, ·.or .' , . 
otherwise subject to adverse action in violation .of subsection 

"" fa)j, may file a :civi~.action in the appropnate . district' court of . 

.. ,I. 

• 	 '1 .;. the United States .hOt' later than two vears' after the date of 
.',," . such discharge. aisenmination.' or adverse action.:, . 

.,'."'(2)DM.1AGES.-If the court determines that a violation of' 
. \' '" : " '.' .sub,section·(al has . occurred. the plaintiff may· obtain appro:" , .. 

·,f ",:':priate relief.' including/ actual; compensatory,' and punitive 
daniages and, equitable relief (including reinstatement!. . '. ' 

".(3). ATTORNEY'S FEES ANDCoSTS,~In' any. action under 
.~:paragraph(n ,in which the plaintiff substantjallyprevsils, die 
, court shall award the .,pla'intiffreasonable attorney's fees (at" 


',,'., generally prevailing ,h6ur~y ratesl,reasonableexpert witness 

fees,: and other reasonable costs; :unlessthe court finds that 


, I ·:~,suchaw8!d.wo\lld not be appropriate,',; . , ' . 

.. , ' ,"" .SEC. 9603.:EMPLOYER NECTRALlTY;: ..•" F. .,'., "":', 'F 

F .:•• ~ • , Feq.eral funds, appropriated to·, carry out this "Act; other than . 
: ::' funds approj)riat~c!.. p.tits~ant·t((title XVIII; XlX.?OU. or )Q{U of.' 

,;the . Social Secunty, Act,; may not, be used .to assist; prom()te, or. ' 
'.deter union organizing> . ," .. r ,.' :', . " ,:.,:!, 

'. . , ' p'. " >,' .' ~. , , ' 
i.".. ',H 	 •• 

.. '. 'PART:'2~TRANSITiONAL ·PROVIS·IONS FOR 

';' j;.." . 'WORKFORCE STABILITY ., 


.<.) .,,:,,::,::"j-;,/;.., ":';,,' ",' " . ' .... ", \ ,L.: ';- ,
I, 

;.... ;:':' .:·.:,~E.C.,9621:. A.PPLICAT.ION.' .' .;. ..), . 

'>" '::',~.';,;,;' ,\.\;:(~ )"Ln\IITATION,"ro ,}RA..'l'SITION i PERIOD.--The.pr9visions of this' 


. " .' " . ,·::.~;p~rt··are .interidedt6,minimiz~.tothe e~'tent, possible; disruption:;· . 

'~:"~~':':;'.;,.;~i~ :,established employment relation~hip~ during the. period of tran· 


":,,,,'.;: :." .;:",.SltlOn;:to a restructured :'health care ,dehvery system, and shall ter, 


;i;~t:;;I;~~j:!":j;i!t~~~y'~~!;·;2g0~.'" ;"~; •• ," ;,;,," , ' 
., . 

'August 10: 1994,{6:46p.m~l. ., .,.' .. >-	 :'. 
! ' .. ~"~·"~""";'-:'>~"~~:~'-·";':;i<t;'·\·"~i/" ..'> ••••~~"_ ;.: 	

, , 
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(b) HEALTH C..V~E E:'I~LOI:tRS CO'v~RED Sl' PAiT: -:Theprovi· 
sions ,of this part,' induaing references to, displacing employers, hir· , 

, irig employers, SUCCeSsors and 'contractors,. apply only-to h,ealth care, 
,employers (including-successor employers) that e'mploy nlore than 
[5 ,covered employees on,' a typical business day. :' " ' 

, (C) :COVERED EMPLOYEES DEFINED.-Iri this part, the term ·'cov·, 
'ered, employee" means an employee of a heaJth care et;nployer: ' 

(d) INCLUSION OF SUCCESSOR EMPLOvtRs:-In this 'part, the 
term "employer" includes a successor employer of the employer. 
SEC. 9622: OBLIGATIONS OF DISPLACING EMPLOYER ANDAFFII,.lATEl). 
, ENTERPRISES IN EVENT OF DISPLACEMENT. , ' 

" , ",(a) NOTICE.....:A health care 'emp.loYe'r which ~isplaces a pref· , 
,erence eligible empl,oyee(as d'efined in subsection (eJlshall provide, 
such employee with-, . " " " ,',' ' 

" , ' (1) writtehnotice" no later than the date ofdisp.laterilent, ' 
of'employment rights llnder this, part; arid ' ,'."'. ' 

, 	 '" ,,(2) notice of any existing or subsequent' vacancies \\:'iththe , 
displacing employer,' which notice ,maybe,' given by posting 'of 
such vacancies wherever notices toapplicarits for employni,ent 
are customarily, posted, by listing such vacancies with the, local , 
employm~nt services agency, 9l' in such .other manner as the "'-,,'. 

Secretary of Labori, by regulation. may ,specify. ' 
, , Any such. vacancy 'shall remain open for' applications by preference 

, eligible. employees for no~less than 14 calendar d~ys froni the date 
on which the initial noti~e is provided. ',.' ' 

" \. (b) HIRING PREFERE~C'E...... " , 
(1) INGENERAL...,....A preference eligible ,enlployeewho- ,', 
, . , " (A)' meets' any ql:!ru.ifications', described.in paragraph," 
(3); and ,( """,,' ", . , '" ", 

, IB) applies during the notice period described in sub .. 
'section (aIl2) 'for a vacant position wit!} the displacing em .. 
ployer whicl1 , isi~, the ,employee's o~cUpational specialty 
and located in ' the',same' State or' Metropolitan Statistical',' 
Area in. which the employ~e was employed prior to th~ dis-, , 

, . placement: ' ,,', " r ' ',,' , 

s~all be given ~lie rightto accept or decline the position' before the.. , 
, employer may offer the position ,to an employe~ who is not a ·pref· ' 
erence eligible employee.", " .-.. ,,'.' " " " ",!' 

" " ' '(2) MULTIPLE APPUCATIONS. .;.... \V,henconsidering applica; 
tions frpm more than one preference eligible 'employee de
~c;:ribed, in paragraph'~U;the. hiring health careerilployer shall 
hav.edisCr~tion; as to which ofs.uchemployees will be offered 

the position. ' " " '-' ' " ~' " ."',' " 

,.' (3IEMPLOYMEr-rrQUALIFICATION REQUIREMENTS......A hiring, " ' 


, " : health care employer'- may establish 'reasonablee:mplo::ment 

qualifications fora vacancy, to 'which this part applies, except ' 


, " that an employee who performed ~ssentially the sam'e, work; 
-.", '. I' 


" 

.," 
\, prior to the emproyee'sdisplacement~hallbe ,deemed'presutilp-,
'."~.-

',' tively qualified for a compar~ble position. " .. ,,', .,,', ' 
. I ?' 

, ,IC,) TER!\IINATION OF PREFERENCE ELIGIBtLITY. ..:..Subject to sec- ' 
tion9621lava' displaced, eIl.1ployee's 'preference ,eligibility shall ter- .' 

, minate at such time as the displaced employee' obtains .substan
,tiallyequivalent employmentwitl)thedi~plaCing employer" ", ,'., 

,,',' 'Idl !'-I'oTICE,OF JOBOPE~GS.-,A-health care employer. to the 
, exterit 'p~cticable.'shall list' alJ job openings for .co\rered· employees' 
with the job bank establ,ish,edby,t~e Employment Service: , ' , 

. " .' . , leI DEFINITIONS. ~-:-In this pan:: " , ,,' : " ' " ,; 
, ',r ' " 11' P}lEFERENCE, ELIGIBLE, E!\IPLOYEE. ~The ,t.erm"'pref· 

" :e'renceeligibJe e.mployee~ means an employee who ...... ·, " 
,.1,: (' '/ ',<, 1,1\) 'has' been employed as a covered employee for in , 

'i " " ", '.,' ,excessof.one year by a'health ca.re ~mployer: and' i. " ,',: 
,,' " " ,", IB) has been displacedbj:or has received notice of an 

, impending displacement by, such employer. " ",'" ' ,..' .' '. ~. 
, :, ',' 12l',DISPLACE!\IE.,"'l'T. ~The : tex:m-displacement" includtls a,. 

'" layoff; tennination.sign,ificant cutback in paid work ,hours. or 
other loss of employment,excepnhat: a discharge for just cause 
\ '., \. - .. ",:' . "'1,.' ,".~ ,:. _- " ',' .. ',," .' . " • -. .' • 

,}, 

. 'I' '.-' 

, " 

I 
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. shap not constitute a:'displacement ";';thin the meaning of this 
", pat:~gr~ph. ..' ". . . '. "', ,,' .... .', .' . 

SEC. 9623. EMPLOYMENT WITH OTHER HEALTH CARE EMp,LOY"ERS. 
A health' care'employer: that replaces 'another health care em· . 

ployer in whole or. in. part· through merger.' consolidation,: acquisi- . 
tion, contract, or other'sinlilar 'manner'shall- .. .', 
'. , (1) provide.' employees who \~ould ot:heI"\vise be displaced 

the right to' continuedemploym~nt. in the' job positions pre- . 
:viously. held by .such employees., unless the employer. can estab- , 
Ush that such positions no longer exist; arid .' '. ' .' 

(2) for six months from the date of,their displacement by, 
the predecessor,provide employeeswhol:lr:e not rehired under \,

. p'aragraph (1) notice and the right to employment in any va· . 
cancies that become available in such job positions. . . '.' 

SEC. '9624~'COLLECTIVE BARGAiNiNG OBLIGATIONS DuiUNG'TRANSI
J ' . ',TION PERIOD"., ..... ' .. , '" . '" 

.' ;. Aat CON"I:INUATION OF. PREVIOUSLY RECOGNIZE.oBARGAINlNG 
'., REPRESENTATIVES AND AOREEMENTS.,-If a majority of the employ· 

, ees' in an appropriate bargaining unit of employees of a health care , 
employer consists of 'emplovees who were previously c9veied bv' a, '," 

.. bargaining agreement or represented~y an exclusive repre'senta
· th-e, ~jth respect to the ,terms 'and conditio~~ of employment wii:h 

i:h.e predecessor health care employer. lind there has' not been a 
, . .,'" 

· substantial change 'in 'the .op~rations performed, by the employees 
· in ~hat unit, the employer shall r~ogili:i:e 'such ~epresentative as, .' . 

'" " the. exclusive -representative foi-the unit. and sha.ll assume the bar- . ' 
· gaining 'agreement. except·that if the application cif this subsection, . ( 

'/ .. would, result in the recognition ·of more than one, bargaining rep-' \ . ',.. ' , '. 
resentative for a .siIigleunit, ..the ,question c'oncerning. which. rep·. 

'resentative shall be~recognized, as the, exclusiv_erepresentative for,' 
the 1.fnit . shall be resolved . in accordance' with applic~ble Federal' o'r .•. '/ 

,State law, '...... ' "." .' :",,' .,','; " . .. .. , 
.. '(b) JOn-rr EMPLOyERSTATUS.-:-If employees of a contractor to . 

. a he.althcare· employer; are 'assi~e~ on a regular basis to, perform 
;; work on the premises of ahealth <;are, employer.and ,the tasks per~, 
. formed bytheseem'ployeesart~ functionally integrated with the op· , 

'".erationsofthehealt'h' care employer on wpose premises. such. em·' '.. 
, ployeeswor-k, both, the contractor and the health care . employer .' . 

'shall be considered joint 'employ'ets of the. emploYe~s' with respect : ' . 

;. to work penormed'on ~ those premises for purposes of d~ternlining '._ 


i' ,.contP~iancewith.:IabOr relatioJ:ls laws:~mployees of such joint em·" 

" " . " ployers-,may riot'be excluded· from .a bargaining unit within either' 


- '.' entity ,on-the, basis ,of such joint employer. status.. , ;':':;.' ';'" 

, ./. '.... . '. : :.. ' ': .. ' ,', .' ' 

. ' ,SEC. 9625.G~NERA:LPRm..'SION$, ';;< ,. .,".' \ ,I' i 

.. : '. '.al REGULATIONS. -Not, later than:120davs after the date of . ~ 

"'enactment of this Act: the Secretary of Labor shall- promulgate reg- . 


'.' \ . ulations to ·implement the requirements of this part. '. . 

'. rbl ..OTHER LAws.-':The standards and requirements of this part 

':. ': ~shall not preempt or'exc,use noncompliance' with any other applica· 


.:, ' .• 1." ,ble Federal or State law, regulation; or.nlunicipal ordinance that 

t establishes. additional' notice. and ·prefer.ence ,standards or· require< . 

. ':, :....ments 'concerning employee dislo<;ation, employee representation. or .' 
.i" ,-,. ::"-.:'.' ';;~CO}~e~,ivR~~~a~n;nE~~STRe~I6!1:,~~othi~~' in ~~is pari,'~h~ll be' / 

· constriled ..tciexcuse or othen";s'e'limit the' pbligationo.fan employer ( , .' 

.to compl:( ..wit'h the terms oCany'c611edivI! bargaining'ag'feen1ent '1r 
';'j'of anY,~mpl()yeebenefit ,.p'lan.,that'pr~\;des.employees· \\;th rights·' 


An ac;ldItlOntothosepro\,deq under,thls part.,:. " '" " 

,,' '.'1d I .PJ~CRI!\IINATio!'(~In 'mak;irig'decisionsi that. would result in'. 
 I, 

, 'i. .:the' ·displaceme~t.:; reten~i9#. hiring ,or . transfer . of. ,employees, ·.a ~:., 
.: ,:.he,althcare. employer may'~not d~scriminate bet\\'een or .amongeni.... 
. :':7plo)'ees ',o,n the ,basis pf, :~h~ir protected.~tatus under this part pr' , 

""~::,,,;.;~;:underany other,Federal, or $tate la\~~s:', .' '.',..', , J. " 
'i,,~::",:: ,<',:- '. :~,' )Jel,ENF(jRCE~IE!\'l'.';:'" Unless oth~r\\'isespecificall)'prov1ded in 

'\" ,: ;)·,,':·r·>·:;':/;,?,;i;::~:.,t~ls, part.}he'enforcement· pro\;sions, tlr'section 1.07 of theF~mily " . 

:};~·~~:;:~;.~i~?}if:!;tS~·,::~~~,,:(;::·I:~f:';":': ,:;'\ . ,f ',,' . 

. , · ..t:·'~·Auglist.:'O.. 1994 (6:46 p_m.) .-,:, " '. -,' .. , 
, ,::<:.,:-.z,,~.>:" A. - :;:" • (i 'J '_~••,\ ,,:·;i .... ,0,,' 

.,.,~:-::,;\;{,.:,;.-}... .' wi '~-. 
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and MedicalLeav~ Act' of 1993 shall apply (except that iheli~ita- . 
ti6n of paragraph'n Jof subseCtion (aJ shall n,ot apply J with respect· 
to the enforcement of the' individual rights. including hOtice re

. quirements,' provided under section 9622 and 9623, The collective 
bargaining, and contractual rights provided under section 9624' 

, shall 'be enforced through: administrative and judicial procedures 
, otherw~se provided under ,Federal or State law with, respeCt to. such
rights. .,. 	 , . 

.PART3-RESPONSIBILITIES:OF BOARD OF 
INQUIRY.' ," 

" 	 \ 

SEC. 9631: REQUEST FORAPPOINTMENT'OF BOARD OF INQui~v. , 
" . (a) IN GENERAL.-A health care employer or a labor organiza· 

, \ ,tion,that,nas been lawfully certified or recognized as the I:'epresent
:ative of the employ~es of- a hea~th care employer for the, purpose· 

,of engagi~gin ,collective bargairung 'concerning wages; hours an~ 
other terms and conditions of emplovment. may 'request that the 

, ,Director of the Federal Mediation and Conciliation SerVice (re- ' 
, ferred to in ,this, section as the "pirector:) appoint an impartial 
,Health Care Board ofInquiry to investigate the issues involved in 

,,' 
, a collective bargaining dispute between the empldyerand the labor., ., organization;' , , " .', , . " " 	 ' 

'I., , ',(h) TL\IEFORREQUE~T,":""Such request n'iay be made,:no earlier, 
,than 60 days after notice 'of the e~i~tenceof '8 cqllective' bargaining 
,dispute,has been provided to,"":"" ...! ';","', ',' ," 
. , . (1) ·the" Federal Mediation and Conciliatiori ,SerVice in' ac

"1 <	cordance\vith clause ,:(A) of/B) of the 'last,sentence of section 
'S(d) Of the bibor MariagementRelations Act; or ' .' .'. 

,/ , ',' (2) ,if .thehealth care,employer is otherwise. exempt' from 
. coverage unqer such: Act, any comparable' Stater or territorjal ' 
'agenCy established to mediate and conciUate disputes to whiCh " 

. :. , notice ·is required to ~be given qnder applic;able $.ta~e law. 
SEC. 9632. APPoINTMENT OF BOARD Or"INQUIRV.:· , .". 

:-,. , (anN GENERAl..-Except as provided in subsection (hI. the Di,' 
rector shall appoint a Health Care Board of Inquiry not later than' 

.,' 	 ? ,. 10, days after receipt qfa request under. s'ection 963LEach such 
'Board shall be. composed 'of such nt,lmber ,of ir),div;duals 'asthe Di~ , -, 
,rector may deem desirable. No member appointed under this.'sec· 

',tionshall)1ave any interest or involv.ernentin a .health care em· 
,', '.player, ~r a labor, organization. involved in the collective'bargairiing 
': 'dispu\e_ To the greatest extent feasible. tpemembership ·ofa Board 

,. '", " : shall 'teflectth~ racial, ethnic.:andgendeI:', composition of the popu: 

, lation'ofthecommu~ty, ser.ved ,py, the, health" care',employer in: 

',,' volved:,; :':, " ." :. '/':"''','~' J;,' ,,:. .' '.' ,'r"', 


\!;(bl,LThlITATION.-With respect to ,the appointment ofa Health, 
"Care Board of Inquiry :U11der"p~ragTaph(ll. 'if the·Qirector deter

/. ·nUnes that:"".:'., '.' ,;'.,' ,.,: .... , '" . 
, ,,, :' . ',' " ", .:flLthe health care employe,ds-:- ' , , ' 

, . \ " ',' ,'(AI otherwise exempt frqm coverage under the Lab9r 
, " ",' ,",.' '" ,Management'Relations;Act. as amended: and ' " " 

.. "'" ",' . IB)'subject to State laws containing procedures for the 
, \' ,,' resolution .of impasses in' collective bargaining. that '.'are , " 

T.,' ,comparable to those ,that would be followed 'by a Board of 
" "" 'Inquiry under this section; or, ,,' , 

<;'><", " (2) the parties ihvolvedhave'agreedto procedures for the 
:,' .';'.' resolution of'the impasse in' colleCtive bargaining 'that are'com: 

-.f ;, 

",.~.:;parableto those that would. be followed,by, a Board of Inquiry; .. ' . 
"the, Dire~tqr' nl'a:f ref~se,the request for: the. app~intmentof such' a:,':' '," 

, Board:,:<.'::;.. " :'':-.;,' ':,;~'r' '.,", ' ; " " ':,' "' .. '. 

;SEC'..'9633: PUBLic·~'F~"cT·'FIN'DING~;'.~·· t:' ~:: ·'1,..~, • 

, ""'" :,,-'),:';( :,'"kHealih,Care.Board oflnq'uir)' appo'iilted under this section 
"t,-:~ :.;, sCial,1 i~vl!stigate' the issues involved in" the, dispute ,and make a 

, . '. ., ..::>\(.~,:written report thereon..to 'the, parties and to the Director within 30 
, ~::~",!~:~:(,:;",:\:;:;:, 'da'j·s 'afier the'e,stablishment of'sucha 'BoB:rd. The \vritten. report' 

,~':':«'/;!i~;i':~:};~;~~~':~~lS~:~::j"i~.'Y\F/,:~::3::.' , , . " ,"7' 

" 'p.ugust..10, ,199;4(6:46p:rr'q:".'.;.:p.:' ~'" ':'. 	 ,
,,: ~:, ,;:':~:i:'~":,::..I~~\i;;;;;~;,}~,~t':';~:;:{,~;C " . ".' , '~" :, \1,' " 	

" 
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shallcontaint.he . findings .of fact together with' the Board"s rec· 
'\ .j'ommendations for settling ~he dispute, \\'ith, the objecti\'e of achiev .. ' 

, ,ing a prompt" peacefuL' and just settlement of the ,dispute. ' The. 
: Board shal1.arninge for public?-tion of.such report within the coni· 

munity. serv:ed by, the health care employer involvea. . . '. 
SEC. 9634. COMPENSATION OF ME'MBERS OF BOARD OF INQUIRY. '. 

(a) EMPLOYEES OF FEDERAL. GoVERmtENi..:-Members of any 

Board established under this part who are otherwise employed by . 


). the ,·Federal (JQ\;er:nment shall serye .without \ compensation but 

shall be reimbursed for travel. subsistence,and;other necessar)' ex

..penl)esincurred by them' in, carrying out its dutiesjIDder t~s;sec.
tion. . '. :. ". ". '. .... .... 


, cbJ OTHER Mil\iBERs.~Membersof any Board established 

\ , un~er' this section who.';1re· not subject to paragraph (l) shall re,. . ' 

cei\;e, cOIi1pensation at ·'a rate prescribed by the DirectQr but not to 
'V ,'exceed the daily rate prescribed for· GS;-18 of the Qeneral Schedule 

underse~ion 5332 of title 5. inclu~ingtr.avel fo(eac~ dayt~ey.are 
. ,.. 	 engaged 10 the 'performance'of thelr dutles under thl~ sectlOn and 

shall be entitled to reimQursement for travel. subsistence•.and . 
'other. riecessarY . expenses incurred by them .. in carrying out their ... 

'., ' , . dutie.s: under:~his part. . .....,'" . . ." ..... . 
SEC. 9635. MAINTENA."'ICE OF TERMS AND CONDiTIONS' OF EM·PLOY. • 
.. . MENT. . ',. . '.. . , '. 

. '. ; , ..•. Beginning on the 'date. onwhich aBoard.is requested ,under 
section 9631:'and ending 15 days after: the date any such Board has 

.', .' issued its report. no change in th~ terms and conditionsof,einploy· 
. ment in effect prior to· the expiration of the contract in' the ca~e of 
: <negotiations fo'r a contract re l1e·wal. or in' effect prior to the t.ime : 

the parties begin their bargaining in. the 'case ofan initial ·begin·· 
.' ningnegotiations. except by agreement, shall made. by the parties " ", , 

. '.' to the collective bargainiI),g dispute.: . . . ' . 
,. "f' '.. ' ' . . , , 

,-~ART4-~~:~~~I~~~~TJES'UNDER' " 

.. ',' 

': SEC.96~l. PROGRAMSOF:TtIE SECRETARY OF·i..o\BOR. 
· (a) IN GENERAL· - ~ ',,- ,::' .', .,"< '. /' 

:: ' ,< ' ,: til . FuNDrNG.':"'(r\1 .Fo~ pu~poses of c8ir)ing out. the:.pro· ; 
grams' described intl;is secti()n, and for. carrying o)Jt section ',.' 

. 9~2, there isaqthorized to b~ appropriated $200,000.000 ,(or . 
,. 'fiscal year 1995·.and ea,!!h, subsequent fisCal year. . , 
. ". ,'!BlOf the,total' a'mount;\ authorized . .fore~ch fiscal year, . , ,: '.1" "';' , , under subparagraph (Al-,,:' .' .' . 

, Ciln,ot more than $10,000.000 maybe 'used to carry'
: . ' 

:··outthe program· under subparagraph' fBI of subsec~ion . 
',0' (bJ(ll' ,.,'. ..... :." .... ,. 

'. ~ .. 
. .....' ~di) :~ot mor·eth~n.$25,OOO.OOOma~· ,be used to ,ca~rv: 

", '.- . 
., I' 	'outth.e: . program under •:su~pa:i:-agraph· (e). ofsub~ection. 

. (bHll; ; .' '.... .... .' . .. ." .I. 

. ,.,(iiilnOt more·than $19;000.000:ina)~ be used to 'ca~ry ~ . 
i '/'.' ". out the 'program, under subparagraph ID) of' subsectIon' 

, ' 	 (bHl); ' .." . . :; .... . . " .' . 
; ; 

(ivl not more than $3.000,000 may·.be used to carry .. 

: .... . ' ouuhe provisions'of section: 9642: ahd' .: . '. 


;.~' ;!vt·the· re'mainder"of"furids','spall be' used to"carnr out
," ""':" 	 ":." • "0'' 

~. • ", c .' • "."" , ".'. ,the program .undersubparagraph .(A) of subsection 11, 1(1 i. ,. 

. ':" :,," , " ,<~, 7, ..'. (2'ADMrN'ISTRATIONo"7 T:he programs described in this .sec· 


..:. '",tion and cairiedout \vith amounts made available. under sub· 

. . '.'~" ·.<:, section .'a) shallbe:cari'iedout bithe Secretary of Labor.'.. ..,'L 'r'" , '.', : .... ..: (b' RETRA,lNrNG!,ROGRAj\IS; ADVANCED OAREER Po~rTIONS; 

:.,~',I: WORKFORCE ADJUST~IEN"r PROGRAMS,'"""',', .. : I 

.;' :. 'c ('I) IN.'G·ENERAi:.:·-·For purposesofsuh,section .(a),:the pro'· 
. / '· .:,: gramsdescribeq in this section ar,e the· following:, . . • . . " 

'.;.:. ' .. , "LA)A;~program for·"skills ·upgrading and occupational' 
":,.' :.,', ", .retrainin,g' (including,retrai~ing.health.~are \~orkers foJ;' 

"..,', ..~"<i{';: . ,";".-,.... " " i,'. ,~' 

.:. - ,: Augu~t'1.0 .. 1994,(646p;m:)' . " 
,I. .• ~ • ". ,'J....,.;.~'~'·?~,~.~;.':..:.i:. <:~:'",...~ ,\::,.:';: ,\,/', '," I'• 	

~.' ~'-;;" : T 0 _ _. " 
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. more ach'anced positions, as technicians.-nurses, and physi· 

cian' assistants), and for quality and workfo'rce improve· 
'mimt,' . .' .' .-. '. . _., . 

0(B) A . demonstration program to. assist workers in·' 
health care institutions in'obtaining advanced career posi· 
.tions. .'. '. '.' . 

(C) A program to ,ensure th~ ,expansion of)the national 
job. bank (established by the Employment Service of the. . 
Department' of Labor) within . local employment services., 
agenCies designed to. ,address· the . needs of. health· care 
woz:kers, subject to .the following:" ...... . 

" 	 '(i) Such job bank sha,ll \;Ie available ·to all he'alth 
care employers and h~alth care workers in the commu· 
nityinvolved. . . ' 

,j' , (iiHI) With. respect'~o. each affected community,. 
the local employment serviCe agency or one· stop career 
center serving such community shall be allocated not 
'le'ss than one counselor ,whose, responsibility shall- in
clude addressing the, needs of health, care workers. 

. lIn Such counselor shall ensure the sOlicitation of . 
'. job openings tr.'om local health care employers and, not; 
, les!;" frequently than once .' each month, ensure that . 

such, employers and. other. emplpyers .are .. contacted, ' •. 
. , an9 ensure that all job listings appropriate .for h.ealth 

. care •. workers adversely affected under this Act' are 
monitored and updated regularly. .. \ I 0 , • 

'. '<III> Such counselor shall provide directly, or fa-," 
cilitate . the provision of, .labor. exchange services by . 
loca} employment' service 'staff to eligible heald?-. care 

.! '-," workers, -including assessment; counseling, testing, 
. job~search .assistance, job referral and pla.ceme.nt, and 

'referraltotrainingand' education;i1 programs.' .': 
(M.lf the impact of health care industry restrtic-. 

ttiring is· such that the functions -required 'underthis 
Clau~e cannot be satisfactorily· provided· by one. coun, 
·selor, additional counselors ·shall·be allocated; .' 

. . . (iii I The job ibank oser.'-ing the community involved .. " 

., ,~hall be subject to performance goals ·that measure the 
. , number. ofh~althcarejob' openings and the ptop~rtion .'. 

of·,health caz:e'·employers in. the. community that list 
. ,job .. openings'. Such. goals shall. be:adjust'ed based on 

",'.. " 

, '. 	 specific economic.' geographic, and other characteris· 

~ics; including ,demonstrated difficulties. with employer' 

compliance. . . .... . 


'. (D) ,.Aprogram· to. provide for 'joint labor.management 
,t,' decision-making" in. the bealth· care •.sector on. workplace' 

matters related 'to the restru'ctunng' of the health care de·. 
liven' svstem provided for in this Act:' . . 
12.)' Us'i OF. ·Flil,.hK':"'Amounts· made ai·ailableunder. sub· 

:seetion {a! for carrying' ou~ this sec~ion ··may1. be, expended fot .. 
. program. ,-support. faculty • development .. trainee. 'support • 
.. \\:orkf'oree analysis •. and' dissemination of 'informa~lon, as nee': 
essary to produce required perf6rman,ce outcoines. .... ' . 


. " , JCI ADi\IlNISTRATTVE' REQL·utEME~.':::"'ln\ carrying'out the pro: 

'~" .' . grams ·described in: sUl:lsection' (bJ;. th~, ,Secretary of Labor.shall, 

, ',--,with, respect·, to the· organizatiohs .a'nd ·erllployment po~itions' in
" . ~\:, " :/ vol\;e,d. provide· for the following:, ..... . .•. : '. . . . .. , .' '. '.' 

" . 111.]oint.Jabor:management' implernentation and adminis·' '. -', '"':,. tr;ation.' " ' '.' '. ">. ".' . . .' , . " . 
" :'". . . .' 12, 'Discussion withemplovees .as to trainirig needs for ca· , \ , 

.reer·ad\;ancement:' : ", ":;," . t .. '. ,'. ' '. , .. 
~ . I, 

:'-: \:(31··Cqrriniitrilent'to-a'poiic)·of.inte~nal h~rings and pro-,', 
;:n10tion.·.. •.. ' . .i· .' :.'. '.:' . .... . .,', '.' ,.:' . 

. '.' ·,.(4JPro\-i~ion of support :ser\'1ces.··.. , ....... ." 
'.': ',:' .J51.ConsultatioI}s .. wiihemployers· a!ld with orgallized la~or. '; ,', 

" ,'-;. ,' ... : - .,..«' . \ . - '.: 
l.,., 	 '-:", ",',1, 

.~. '. , 

,J 

http:pla.ceme.nt
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SEC. 9642. :-':ATIONAL INSTITUTE FOR HEALTH·O.RE WORKFORCE DE· 

I VELOP!\lENT. '. . . ." , '. " 
.' tai ESTABLISH~IE.NT OF I~STITt"TL"::'The SecretaI:'\~' of Labor, in 

, c6nsultation \vith the Secretary. of Health· and HUITIan :,Ser.i.ces, 
. shall establish an office to. be known as the National Institute for 

/ 

Health Care Workforce Developtllent,. . . _ . I' . 

(h) DIRECTOR.....TheInstituteshall be headed bya Director. 
'who'shall be appointed by theSecretary of Labor. . . 

. (c) DUTIES. ~ . ..' .' . . . '.. . 
. • (1) 'RECOMMENDATIONS BYDIRECTOR.-TheDirector. of the 

. . ,. 
Institute shall. make. ,recommendations· to the' Secretan;' of 
Labor"regarding-·. . \. . ' "j / .' .... , . 

.' JA) the supply of health care workers heeded for prop· . 
er staffing of the health.care. institutions' serying the in'. 
sured health benefit' plans. and the.self·insured health. 
benefit-plans, described in title V; .' " . 

. .' . (B) the impact of this. Ac~·, . and of related: changes re, 

, , 

'.' 

'. 

garding health care. on health care workers and the needs 
of . such workers with. respect 'to education, tr~ning. and 
career development; an.d " . .: . 

I' Ie) the deyelopment and implementation'of high per· .. 
formance.high· quality health care delivery system's, in· '., . 

.. eluding employee participation committee systems. that .... 
win improve ,the health care delivery system by increasing 
the 'role,' the responsibilities. and the area of,iride'peQdent
.decision-making al:lthorityof'health care workers. '.' . . 

"(2) RESPONSE TO.RECOMM:ENDATIONS. ..:....TheSecre;ary of 
Labor. in acting ·UPOn ,the. recommendations made under para-'
graph (1). may ",," .... . '.... ,. ..... . 
· '., .IAI issue timely and useful reports on' health. care 

worker supply and needs and 'on proper staffing of health 
care institutions; . . . . . " . . . . ( 

;, 

. .. ..., \ 

" .IB> take actions to encourage the Use of employee ,par, 
ticipation committees' ~Qd other a~iyities intended .topro
mote the development of high performance, high quality 
health care deliverv svstems; and' ...., .,; .' ' " 

\ 

· 
.IC) .take. such ~other>actions' as. are

'this Act. . '. . . . . 
authorized under: 

. 
... ' .'.'. ..(,dl ADVlsORYBQARD. . ' .. '.' .... . .'. .'. '. . . 

, .. Ui IN GENERAL.,,:-,The Secretan' of Labor shaU\establish an 
',': ,,,., " 

"'.; .~ ad\'fsor.y. bO,ard to assist .in,the·· de~elopment ..and impleIllehta
tion of recommendations urider subseCtion '(Cll 1>. '..._' 

.. 
. ~. " · .. (2)COMPOSmON'7"The' advisor.' board, established under' 

,par~graph 11) shall ,be, cornposed 'of the' follo~'lng nleinbers with 
expertise in he.alth care workforce'issues:' .' .. 

!.: .' .. 
,~, " 

\ . 
" , 

~ ; 

" 

" '; .') 

''. ... ' "." 

. :?; 
", ; 

I 

,', :.: .':... :, 

'. 

(AI The Secretary ofLaboi.· '.,' . 
. . (Br The SecretaI)'of Health and HuIllanServlces .. 

. . ~IC)' Five representatives of' health care workers in or- . 
ganized labor to 'be ap'pointeq by Secretary of Labot.,,'. ' 
, .1 'lD)' Fiv'e ,representatives ,of'heaJtJ;1 instftutions'to be . ' 
appointed by theSecretan" of Health 'arid HumanSeMices, 
. lEI Two representatives from organizations that train 

';8nd educate'healtl:l~care \vorkers., to .beappointed by the 
. Seeretan' of Labor;'.. . •. ' .. ". ,.,' ... . .' .. 

.> . ' .. '(Flj\":,O representath-es from ccinsum~torganizations 
:.' .... 

) . 

'.. . ' " 

'. " 

:':: i~" .:.; " 

. ,~. ~. "'.', '" 

:.' '.. tobe.appomte:d by the Secretaryrof J.,.abor.·,·, .' ., . " . 
. " " -e:To, .the,··greatest exte'n~ f~asible" the ,membership of.the. advisQry 

• . board shaUreflectthe racial .. ethnic,'and gender corilpo'sition of 
.',' . ·.-;tJ'le populationof:th~Uriited States.,' '.:. '", " .: 

" . 

..,.)/", leI STAFF•.Qt.:ARTERs. AN'DOTHER' ASSISTA..-':CE..~The Secretary' . 
.;. ;'. :'. ,\'of J.;abor shall'provide' the Institute arid the Ad''lso r.' Board \\'i th . 

", , ·~;:.':»,suchsta1f.quarters; and:other:administtative assistance as may be" 
• ~~: f ':,:' ::~':,..~~i:<) ;~i1ecessary for the 'Institute and the Ad\;iso~y Board to carry out this' 

,'.\ '~:,'~':"\: ':t '.':,:' ,section.. :, '":,,' ",.:, ":.. :.i .• •· . ", . <.. .', ". '::".' . 

{\:,' ...... :..':. '.\::,.«., lfi,CooRDrNATToN':-The 'Secretan' 'ofLa:bor.ln consultation 
;(,:,~ :,,:/;.·~:.::;J,:,:;,;:,:-:,,",ththeSecretaryof Health arid Human·,Sen·ices, shall, to the ex·, 
,. ". :<;::;~;~;~:~;;'~}~:/·,;t7n.tpracticable;ensut:e th~t the efforts'under this sectipnand' Sf?C' . \' 

,'. " 

./ . 
" . 

-' :'; ,;,:':::.,:;:(;~t~:;t:~:~~~~t;:.i~:: I, ~·.,.;\:;I ." 1. '" .: "',. ~ . ":.. ",. 

" ' ...:, .A~:.lgy$('O::·~994 5~ 4O.p.m) ',' i ;' ':'" •• ' 

I • !'~ • :.,~.'~,;~3:;:~·"~" .':~ ,;:~...,,;~;., "':-'. ,:0 " '. ':'. ," ~. 
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tioh:792 of the Public Health Ser:iceAct ai:e coordiriatedto;ensure' 
that joint planning occu:"sto ma.ximi'ze the utili~ati6n of resources, 

, to avoid duplication of effort, and to proi.:1de foithe equitable di\~i·' 
sion of responsibility. '--, ' ' " ','", " " " 

(gJ DEfrNiTIONS. ..". For purposes of this section:I 
" (1) ADVISORY BOARD. - The term ~Advisory Board" means" 

" thf; advisory board established,under subsection' tdl. 
(2) EMPLOYEE PARTICIPATION COMMI'ITEE.-The term "em: 

ployee participation committee" means a ,committee ofrton· 
managerial workers at a health care facility which

_" (A), is selected without employer interference by one or: 
more labor, organizations ,representing- such workers or, ,if' 

'there is no such organizat~on, by such workers: " '), 
, (B) operates .without employer interference; and 

'\ ,(C)"consults ,with management on issues of effiCiency. 
productlvity, and quality of care. " , ' 

, (3) ,The term', "Institute",'means the Institute established, 
under subsection hi). ' , 

" (h) SUNsET.--:,Unless otherwise extended by law, the 'Institute 
, :~is terminated on January 1,2004. . 

~., .. " .' . i' 
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\. · TITLEX-..LONG·TERMCAJlE 

~l;l1?titIe 'A~Ldn:g:-Ter~ Care Program' 
. . 	 . , " '. 

, SEC. 10001. ,ESTABLISH.1WENT OF ',iONG~'f.ERM CARE PROGR.~\.t FOR (
'. ' HOME AND COMMUNITY· BASED SER\lCES. ' . 


.! The'Secretary shall establish a long.term care' programJor 

grants to States under this subtitle to provide hOrne. and commu:, 

nity·based 'services for individuals with severe disapilities. without. 
:\. 
regard'to age or incomethroiJgh 'approved State phms> Nothing in 
this subtitle may be, construed. to 'authorize the Secretary ·to dele· 
gatet9 the, States the primary responsibility ,for iriterpreting the 

\:. goyerning proyisions ofthis subtitle. , ' ' 
,SEC. 10002. INDIVIDUALS wlTHSEVE~E DISABILITIES. , , . , ' 

(a) IN GENERAL;-Inthis subtitle" ~he term "individual with se· 
,vere 	disabilities"means'any individual within-one or'more'of the, 
following 4 categories ofindividuals:. . .. ' . 

, 	 ' .. 
, '(1) lNDMDUALS REQUIRING HELP, 'NTIH ACTMTIES OF DAILY 

,Lrv'ING.--Anindividual of any age who~,' .' ' .• , ' 
, (A) requires ~ands·on orstaridby assistance.' super· 
'vision. or cueing (as. defined ,by the Secretar.:' to perform' 

. three or more activities of dailj~ living (as defined in sub· 

. section (c~). and " '., ' '. . ,,'. ,,' , 


'" '" I ~" (B) is expeCted to require' such assistance. siJpervision. 

or cueing over a period of at least 190 days. ,'" •
I 

(2)lNDIVIDUALS' WITH SEVERE COGNITIVE OR MENTAL 11\1· 
PAIRMENT.-An indiv:idualof anyage~' ,,' ,:'. , 
" , . (Al who'se score, ona standard mental status protocol 

(or protocols) spedfied by the Secretary as appropriate for' 
measuring the individual's particular condition. indicates , \ 

. either sev~re c;ognitive impairment. or severe ment,al -im· , 
paitment. or both; .' . . 

..' 	 "'," (B)' who-... ~";'" ..,' . \" ~. ,.' . 
, ' : <i)req'uires hands·on orstandbyassistance>super/ 
.vision. or, cueing ....;th one or more acti viti~s 6f, daily 

, ,living; .,'. ~ " T " " 

'" \" , Iii) requireshands,on. or standby, assistance, suo 
\ , 	

pervision. or cueing \\;th at least such instrumental 
acth-ity (or .activ,i.tie~1 of.daily li';ng related to cog· . 
.nitiveor me.ntal impairment as.the Secretary ·sped·'
fies;'or " . ,,' ~',. , ,1' 

, . : (iii' displays:sYIllPtoms of one or more serious be·' ' 
.. ha...,i?ral, p~obler:l1s .. (that,is'on.a list o,fsuch problems' n '/ 

speclfied bv the Secretarv) whlchcreate a need for suo " 
pen'ision to' pr~ventharD1to sel(or others;; and .... 

· ,,(e) whOse is expected to meet the .requirements of sub.:' 
) '.

',' 'paragraphs (Aland IB) over ,a period of at least 100 days,. , 
" . ;.' . (3) INDMDUALS WITH' SEVERE, OR PROFOUNDMENT,\LRE. ' 


',"" ..TARDATIOR.....;Aq lndi\~idual. of any ..age who has se'~ere or pro· 

,foundmental retardation (as determined according to ;:I ·proto· 


, ' . ( 
,·col~pecified,bytheSecretary,.. ' " .,., /" ", : . 

" ,(4) SEVERELY DISABLED CHILDRE:'.:.':"'An indh'idualunder 6 
, " 	 .,ye8r~ of age who'-: " ' .. , ' '. . 

<. ,', ", . .IAI. has'.a severe' disabiHtv ,Or chronic' medical condi, . 
" tiori. :.. " ',' .. " '.' ,': ' , ' , , 

I,' , . ,(Blbui for'recei\'ing home and communit....·based sen'; 
'., ices', '\~oul~ ·r~qui~re·'l'~stituiio~'alizatio.n in~ a', ·hosp~tat nurs.. 

I, .. 

. •. . ~'. ' ing 'facilit\', or ·intermediate care facilin' for the mentallv . 
"':. ::·:retarded.'and ;'", •.. ' "'.-. . 

, ~\', ' ,ICl 'is e~pecied to ha';e such .aisability or' condition and 
.; . requite such sen'iceso\'er a period of'at least 1QO da~:s;, 

.; Ibl DETERMINATION'OF ELIGrBILrTY.~,. .... ", " ," 
, ~. (1) .IN' GEl\TERAL:'~The deterniination of \vhether an "indi,;id" 

ual is an individual .with . se"ere disabilities shall be ·made. b\' 'I.' . 'p~rsons' or entities (which may be local care coordination agen· " 
• • \ , • ' , "f~ 

.. \ .': ,\'''~' . . ~" 

.~. '., "--... , ".:-' 
.,.,: . 


',' 

,I 	 . :,

... ;.. 
! ' 	

.-~. I, 
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'. cies) specified, unde'r"theState /plan lunder·. section .10004), . 
. using a uniform protocoi consisting of an 'initial screening and . 

assessment 'specified by the Secretary. A-State. may collect' ad· . 
, ditional information, at the ,time.of obtaining information to b,e', 

used by such persons or entities to make' such· determination, 
.; jn .order to ,provide for the assessment and. plan de'scribed in 

t . '. section 1000Mb) or for other purposes. The. determination' of 
, , such persons or entities shall be maae without regard to the 

individual's income or (except in the case described in sub· 
section (ai(4» the individual's age. . , 

(2) lNrrIAL SCREENING PRO'CESS. ...,.The plan shallprovide a 
process for the lnitia! screening of individuals who appear, to 
have some reasonable likelihood of being an individual With sew 
vere disabilities., . '.' 

., (3) PERIODIC, REASSESSl\1ENT.- Thedetermimition. that an 
'individual is an individual With severe disabilities shalf. be con· 
sidered to 'be in effeci:: llnqer the .state plarifor a penod ,of not 
more. than 12 months (or for such longer period in 'suchcases 

., as a significant change iri an ,individual's condition that rna}" 
' .. , affect such. determination is unlikely). Areassessment shall ,be 

:made if thereisa significanr change inan~ individual'scondi· .. 
'. tiori that.·ma\' affect·'such· deiEmnination. . . ' , '. . 

(4lFA!R- HEARING PROCESS.,~The· State:: shall establish a 
fair hearing processYor appeals of such determinations. . '.' . 

JCI ACTMTY ..OF DAlLY .LfV'ING. DEFINED.;...Iri. this subtitle, the 
'term "activity of daily living" means any of the,folloWing: eating, 
. toileting, dressing, bathing, arid .transferring. .'" ' 
·SEC. 10003. HOMEANDCOMMUNITY.SASED SERVICES . 

. (al SCOPE OF SERVICES·...:.. ." 
.(1) IN GENERAL..;... In this subtitle, the term "home and com· 

munity·based '$ervlces~ includes" subjer;:t top'aragrap~ (2),.the,.~ ; , 
foHowing:' , .' . _. ' '" .' " 

. '(AI :~gen~"-adm~~~stE!red" arldc~msumer.directed .per
. sonalasslstance ser\"lces (as defi,ned ,m paragraph (3)!. 

{ , (B) Case management. .•.•• .I . 
', 	 , IC) Homemaker and chore assistance. 

" "(DI Home modifications. ' '., . 
,',It) Respite·ser..ices~.·"·. 

IF1Assistive de\;ces: .. , , 
IG) Adult day s.en;ces.· •. .... ". 
<H}Habilitation and re-habilitatiori. 

, '" .(IJ. Supported,.employment.. ;. . ,~ . ',' 
, ";.,' " (J) Home health sen;ces., " . " ,:,..,... 

• I ~ ( , ' 

' 

'. I 
'.. «Ll~Any ·other. care or assistive. services (approved 9Y : 

'... .. the Secretary) that a: State determiilesv.;ll· helpindi,·id· 

':.. 'ua:ls with severe disabilities' to reml!lin in,·their homes' and 


. , "I 

.,.' communities. '. ,.. ' .' '. ..: '.:.' , ..' . 

'. . <2l,ExCLUSIONS.+SUCP term: does. :n~t.inClude ,coverage ,'of"," . 

:. l" I ::.J," 
",': 

the following: ,'" .. ":" ,'. i .. ,'I .. ' .., 

" . . ". (AI Room and board," '. , , 
.IB), Se!"\;cesfurnished'iri a' hospihi:l. 'nurs{'ng facility, 

, ' intermediate 'care facilit.... forthe" mimtallv. retarded. or 
.ot~er institutional· setting specified bytheSel;retary,. 

,. " 'IC) Items and ser';ces "to the ·extent coverage is pro·. 
, yidedfor the ind,ividual under a certified health; plan or 

...," r ' 

,~',". ">~:under ,"title :XVIII~' of the" Socialo,Securitv '.~ct or "'nledicare 
" . ,," ;" :".- "'.' 'pill'i' C:, ,:.. ,,:'<i >'," .... : ", '. '. , . 

" " 
:' 1.' .' ._f • '~\ .'> ',., " -! ,;.(3) PERSONAL ,ASSISTA;.'lCE SERV1CES 'DEFIN'EO. _'.. . 

"',.:' .. ,,' ". ,.t.. . '.: :(AI IN"GENtRAL::-:-In'.thissubsection. the. term "per... 
sonal assistance .sel"\;ces:'includes hands-on and standby 
assistance; supel"\;sion~. and cueing \\;th acti\;ti:es of dail~' 
~living{ whe~her •agency-administered. or consur11er·direcied·( 
<as defined insubpanigraph(BJI.: " , . . . 
•..... : ~ IB'·CONSC!\IER.DIRECTEp; ..{GENci·.ADMINISTERED.- Iri . 

, this subtitle:- ' . .. '. 
. . ,"1 .•'" ".' 	 '" 

i· ' 

, .' 

. I, 

.' . 

I· 
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(i) The term "consumer:directed" means, with,ref: 
, erence to personalassisr:ance seri'ice;; or thepro\'ider' 
',of such sen'iceS, services that ar~ proVided by ariihdi· 

vidual who is selected and managed (and, at the indi·, ' 
vidual's' option, trained) by the'individual recei \'ing' the 

: services, ' 
(ii) The term "agencY·administered" means, with \" , 

respect to such; services, ,services that are' not 
,consumer,directed. , '. '. ' '. . " 

" ,(C) Lu.rfrATIo'N uN ,LICENSURE 'OR CERTIFICATION.-A 
State may, not subject~onsumer·directed prbvlders of per· 
sonal assistance services to licensure, certification, or other 

"', 	 requirements which' the Secretary' finds not to 'benec· 
essary for the health and safety ofindiviauals widi severe '/ 
disabilities.,,' , '.';' , ,: ' , ',' , ,,',,' , 

(b),COST SHARING.-, ' ," , " ' 
" ' " (]) No OR NOMINAL COST.'SHARING .FOR POOREST,~No cost 

, sharing Jotherthan,nominal COSt sharing) may be imposed for 
,'individuBls \vith income (as"determined under pl:lragraph (3»), , 
'less than 150 percent ofthe'Fed.eral. pO,verty level (as defined, 
~nparagraph(4) applicable to afamily.oLthe size in,:"olv~d. " , ' 
, ,'(2) SLIDING SCALE FORREMAINDER.-Cost shartng m the, 
,form of'coinsl,1rance (based:on the amount paid 'under this sub·: 

\, "title for I:l serVice) shall \:>~ injposed-' ", ' 
(A) at a rate oflQpercent 'for individuals with severe ',I 

, disabilities with income' not less than '150 percent, and less 
, , 	 ,J. >than 200 percent~ of. the, applicable 'Fe'deralpoverty level; 

",(B),at a rate of20perceIit for such individuals with 
income not'less than' 200 percent, and less' than, 250 per· 
cent, of the ?pplicablefederal povert)' level; and , 

, (C) at a rate, 0[,25 percent for such, indiy.idu8ls ,with 
" ,iIlcome eq\lal to atleli\-st 250 percent:of such ',Federal- pov.' 
:, : erty level.' _', .. ,',,',' ,:", ,.,' ,', ' " " 

,(3) DETERMINATION OF INCOME FOR, PURPOSES OF' COST 
, SHARING, - Each State, 'or an .agencydeslgnated by the State; 
shall determine the income 0'[ ari individual: with severe dis· 
abilities for'puiPoses~of this sub'section" in a'manner specified 

, ( by the Secretarv., ' :", " ,,/' ::', ',' "" " ' 

, '" ',' 1.4~FEDERAi POvERTYLEvEL'DEFINED,:':"In this subsection,.


, ) 

, ,~' , :~ th~ term'MFederal povertylevel",means,:for, a family fOI" a year, 

., '. ' , ~he official poverty)i,nefas defined by the Office of Manage- ' 


~ . '.-, '.' ," ment arid Budget,' and ,'revised:arinually in accordance with sec
, ' tioo 673(2) ,of the 'Omnibus Budget Reconciliation Act ,of 1981) 

" app'licable,toa,family'of the size i!\voh'ed for the year. " ,', 
, I, 

,(C) SPECIFICATION OF SERVICES TO BE COVERED, - .', " 
\ , ',<,llIlNGENERAL~;-Each State~hall specit:v, ,in its: plan, \ 

under section 10004~';,,/ ,.", ',,', ' ", .,' '" " .... , ' ,\~ , 
, ' 

, (A) the rriethods, and standards: used, to select, the" 
types, and :theamount,:durati6n,. and" scop~, of hOqle and .. 

',' " :, ,'.community'.based: serv~ces to' be' covered unqei: th~, plan:.. ' :,' , ,'and to be availabletoeach:categoI1~'onndh-iduals with se·. 
vere disabilities: " ,,'." . " ,'" " .'; , ' , ' . . ... 

, , ~,' (B) 'how' the', types; and, the' ,amount" duradon;and 
:'scope of the sen-ices specified meet the, needs of individ
uals within each of ~tich categories; '" 

-,...... ,. 
(Cl 'the extent. and manner .in, which 'such: sen'ices ' 


" 

" 

1 

, 
would be,alloc~ted anlOn!: individuals' with :se\~ere'disabil. " 


, ; 	 .ides an,d ca:tegori~sof such iridi\>iduals: " , : '" ' ,"! "" 

, ,IDI,the manrier in which such ,sef\;ices are coordinated 
,with each 'qther and with 'health and long·t,erm 'cateserv- ' 

" 

," . 	

-ices available ,outside ,.the' plan' for indi \-iduals with severe 
disabilities: and ,';t" .'" • ,:";' ,,' " ' " ' , 

, "'" ' '(E) the'manner in ,whichlndhridu'als'with 'sev.ere'dis- , 
':"a.oilitieswill be assisted in obtainingsen;ces frdm other 

,: .; :, programs for which 'thej; nlay qualify, (including: home :" 
,',health: ser:vice~.undertiile XVIII 'or medicare ,part C and:'"" '. .,.. '.". ' '. '. '. ' ..,_ .. , ,'I ' ' . :" 

, , 

. -".,',' ,t,':' 

.", ", 



, ' 

F: " HSA'. GEPHA:RDT',PRINTG.OIO 
" I 

.:\ 1 556 
. . " ....,1 . ,/' .' . i ': . ~ 

home and' commimin··based serhces under a State plan' 
approved,uJ;lder title XIx!. ' . .' . ' , 
(2) . RLEXIBIl.;ITY rN-MEETIN'G I:NDIVIOr:AL ~EEDS.-The 

serVices:':"': , , . ,. . 
, (AI shall be specified: in) a mannef that permits sum· 

I ' cientflexibi~ity for providers, to meet the needs of :individ· 
ualswith severe disabilitiesin a:cost effective manner; . 

(B) may. be specified in a manner that takes into ac· 
count the availabiliri· of informal care; and 

, <C) subjectto's,jbsecc'iop'Ja)(2)(B); may. be' deliv~red in 
an individual's home; a range of conimtinityresidential ar

I I.' rangemeIits, or outside the home (but not in an'institu
tional settin~L" " , ,,',.' .: .'. '" ", . ' . 

. ". SEC. 10004. ADMINISTRATION THROUGH STATE PLANS.. 
lal IN GENEl,W......,.As, a condition fo~, the payment of funds to 

. a State 'under section 10005, the State must have a plan for ,home 
and .community-based setvicesfor individuals.'with severe disabil· 

.. \ 	 ities approved by the SeCretary. The Secretary .may not approve 

such a plaritinless the Secreta!}; determines' that the plan .meets 

tne requiieznentsofSubsection(bl. . . . 

, . (b) PLAN REQr:IRE~IENTs."":Therequirements Jor 'a 'State plan. \ are as follows: '..'.; '" . I.' , . 

• ~ 1 ' " (l). ELIGmILITYPROCESS . ....:The·plan sh~ll' pro\~de for .. a . ~. ' 
process to det~rnline'if iildividuals are indh;duals with se~ere 

. "",.,.'disabilities in accordance with section 10002(b). . 
. ,t~} SPECIFICATION: OF'SERVICES, COST 'sHARING, ,TYPES OF 
. ',PROYIDERs,AND REQUIREMENTS FOR, PARTIClPArioN:-:The plan . 1,:

shall- ' " . , . , . 
. " (A) specify, in ·l.\ccordance with ~section' 10003(CI, 'the, 

home and. community-based services to be provided under 
. this subtitle to individuals with severe disabilities;, , ' 

,(B) impose' cost ,sharing ,with respect to covered serv- . 
icesin, accordance. with section 10003(b1; and, " ... 

(G) spec"ify~··. , :: <'.. . \ , .' J 	 /',' , '. ,m the types' bfservice providers' eligible to partici 
..... . pat~ in the program under the plan, and '. .',. '. ' 

. '. 'i' . ,;'Iiil ~y. requirements. for ,participation applicable, 
" .' ,to each t~';pe of sen;'ceprovider. '." ", ...,: ... ' 

, " . 	 ,,(3) PJiOviSION'PF:SER\lCES.--.' " .~ " ", 
. ' ,( 

, !tA) ACCORDING TO PI.:ANOF CARE.,7'" ' , . '. . 
.':. " ';" ' cil I~GENERAL~.-:,TheSulte. plan shall provide for' 

.,'., h9me~and·community·based,.sen;ces to an·individual .' , ' 
. . with 'disabil!~ies only if such, seni.ces1are proVidedco'n. 

, , ' .. " '". sistent, ~i.than individualized. plan ,of care.· '.. ,: 
'.' ,( iii PJ..AN, OF CARE. ~Shch 'plan of care shall":"" .•. , ' 

, . Ill.be base~ :on ':al1assessnient of thlf'indhi.d-: 
>~ - .''. , , ,. . ,uars need for" 'such sE!ni.ces under section 

,', 'l0002tbl(1l, '. '., , , ' .. 
• ;<. . :' .1m gedeveloped' in consultation with the indi·, 


..,' ,\i.dual and:the'indh;duars familv, and :.', ' . . 

.. ~ .' I III)' be periodically re,'iewed' and updated~as ,'.


appropriate ',;tin :. accord arice . with section 
'lOOQ2(bl,131. " ' . ' 

,~ . 	
i " •. ,: ,I iii, "CONSTRl'CTION. -;- :';othing in'. thissubpara . ) , graph shall be construed 'as requiring a State (under 

, , theStat'e 'plan or other'Y';seltci 'provide',all.the' serhces 
,,", ': . 'specified in such a plan., ':" . " " , ' ... , t· 

~ . ,,". ',IBI CONSL'!\IER CHOICE.~To the 'ell."tent possible,pref·'
" ." . erenceis, to, be gi"ento,the choiCe. of anindhi.dual \\i.th' se.- .'. 


.. " " 
',' ,: , .' ,., ,;..er~'di~abiliti~s ;(and,~hat indi\'i,4uars' family I regarding' 


, ::whlcllcovered"seni.ces to receive and the 'p,foviders who 

",' ,,",.' ' ',will pro"de'such, seni.ces: '; .: " ';' . " . " '> 

".7 14iPA'lMEl'!TS ,FOR SERVICES. .:...The plan, provides for pa:;~ ) 


ment'foi seryices, in,accor:dance with trye, schedules and :pay, .. : i 


, ment method610g)~ sp'ecified in ,subsection lei.' " - ' 

,< . . ',(5). BCDGETING 'AND FISCALMANAGE!\IENT. 


. ',.'. 	 " . 
'; {,. 

.',~ , . . :'.' .' 
, ,,'~: '. 

j ,; > • ~': •• ~ • ," 
.". I, 

/' ,'... ',' .,", 
" 

, 
l. 
' 	

" " 

:. 
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) 	 ,(AI Li~IITAtr6N OK, ,,u,MrNrSTRATIV'E EXPENDITURES.-' I, 

The plan shall contain assurances that riOt more' than an' 
amount or level (s'pecified, by the 'Secretary) ofexpendi· 
tures'under' the- plan for all~ quarters in any fiscal year 
shall' be foradministrati\'e costs: , ' " 

fB) ,USE, OF STATE -FUl'mS FOR MATCHING. -The' plan '" , 

) 	 t,' shall provide assurances that-Federal funds will n9't be" 
used to, provide for tne,,.5tate share of expendi,tur~s under 
this subtitle:, ,'",,', ' 

,(e) BunGET PRIORITY: FOR CONTINUING CURRENT SERV; 
, ICES FOR' CURRENT,RECIPIENTS.-The State, plan shall give 

.'. ' prionty to the provision or'such services to indi'liduals~ who 
are !llready. being provi!ied services under the plan ina fis· 

, 'c8.1 year during which insufficient' funds are ;;lvailable to' 
provide services to each individual eligii::lle to rece~ve such' 

" servic'es under, 10002(aJ.' " '-, I 

'(Si,QUALITY ASSURANCE AND-SAFEGUARDs.-The Stat~ plan 
",shall..provide for qualitY'assuranceand safeguards for appli· 

, 	 ~" cants and beneficiaries in accordance with subsection (fl. ' 
(7) 	GEt-."ERAL ADMINISTRATION.-" ' , , , ' ' ", 

/ (Ai STATE AGENcY.,..-The pla~ shall designate Ii State -
" ' 

agency, or agencies to' manage ,and, coordinate benefits 
_under the plan, in accordance with specifications, included 

, ~n the plan. " __, -,':.1 _' ,-' ',' ' ' ,," 

(El USE OF LOCAL CARE COORDINATION AGENCIES.-A " 
Statemav' contract' wii:h ,or establish local care coordiha- ' 
don agencies throughout the State to assure the availabil· 
:itv of. home and communitv:based- services to' individuals 

'w'ith severe disabilitiesresicling' throughout' the' State." 


I, : ',(0 COORDINATION.-The plan shall specify how the' 
 "/ 
" , 

plan:- , ,',' ' ,'" - " " - ;'; 
" (j) 'Will be'integrated wjth the $tate plan 'for medk ' 

.>. 	 ). / ' , cal assistance, 'under title XIX' of the ,Social, Security, ' 
A~, ?tB;te plans under titlesyand xx. Of such: Act. 
programs under the Older Americans Actor 1965, pro

'g:i-ams uriaer the Developmenial Disabilities' Assist
ance'and 'Bill, of:Right$ Act. th'e ,Individuals with ,Djs-, 

'abilities Education Act~ an~anf'other F~aeral,or State 
" " ptogranistha't provide sen'ices or assistance targeted 

to individuals ;with .severe disabilities. and" , ' 
" ' ,.:Iii) will oe coordinated wl~h certified health plans._ 

(8) REPORTS AND ,It-l'FORMATIONTOSECRETARY; AUDITS.- , 
The plan shall, provide that the State' will furriish to the 
Secretarv~ , " "/" , " ' 

" 	 ':" ,,:(A) such repo'rts. and.' will cooperate with such audits. ' 
,',as the Secretary" determines are ne~qed concerriingthe, ,<': 
,State's administration ,bf its ,plan under, this suptitle. in· , 
duding the processing of claims under the plan.: and ,_: 

" ~ '. , ::'" " " ,(Bl ,such data,andinforil1ation ,as the Secretan'mav 
,~ '. ' req~ire i~' order tq carry out, the' purpose,' 9f 'the progra,nl~":' 

,(91 .COMPLIANCE ',WITH. "WORKER REDEPLOYMENT ,NEGOTIA· 
,TION'. REQUIREMENTS. -:- The plan 'sniiU.'n'ieet the requirements of 

,subtitle C (relating ~o negotiations regardin'g worKer redeploy-,
,,'mentl. " ' , :', ,',' ,', 'i 

~. :-:: 
fCI,STANDAR-OSro-R PUNAPPRovAi.,:-' ,', , 	 , \ 

, 'n) IN GEKERAL~~The Secretar:r: shall' establish standards , 
~ for the approval of State plans under: this section.,' " ,, 
, ,121_ EFFECTIVENESS. ...,. Th,e ,appro\'al of such 'a ,plan shall ' 

" , ' ,take, effect -as of the first day qf the first fiscal, year beginning
-.:., ' 

,,' - ,after the date 'ofs,uch ,appr9va1,lexcept ~hat any appro\-al made" 

, ' , :before October h 1998, shall be effective as of suchdatel. In, ' 

. 	 '. ~ I 

,,', order; to' 'budget funds' aliotted 'under thissl'!btitle;, th,e" Sec
,; , ' retary, may esta,blish la' qeadIine' for the' submissiop.:of ,such, a, 


-, ; --" ,plan before th,e ;beginriihg ofafiscalyear as a condition of its " 

, -appro\'al effective with ,that fiscal \'ear. ",-, ,', " " 


, " .' ",)dIMONITORING STATEPERFORr.tANCE.-:-, ' ,,' ,, 

, , ~ \ 	 /" ,," 

I' 
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f'· ' nd~ GE:-"ER.u..:- The Secretan' shail monitor the perform. 
ance of Sta,tes In~ carrying out pl~uls 'unqer this section and· 

, shall. notiess often than even' tv.·o ";'ears; e\'aluatethe per·" 
formance of State agencies in carrY1ngout their, programmatic ..,
and fiscal resPonsibilities under this su.btitle., '" ' ' / "i 

, ',(2),PERFORMANCE ·MEASURES....;;;::In evaluating such p.~rform·' 
, ance, ,the Secretary, sKallt~e into 'account ~t least the follow. 
ing: " ' 

I (A) The S~~te's' ability to, maintain plan e~pe~ditu;es 
within amounts for 'which Federal payments 'are availabl"e 
under'section 10005. """ 

,(B)' The plan's ability to . maximize the p~ovisio'n of 
, services within the State's allocatio,n:,' ,',' " . 

, '(e) The State's success at finding alternative sources 
ciHund~ng to pay' fO,r services ~uthori:ied uridera care plan. ' 
.m) The plan's abilitv to maintain individuals with se· 

vere disabilities outside institutional settings.' , 
'(E) The State's ability 	toimpl~ment the requirement' 

thaf'the plan is a secondary, payor'to the State plan for 
, medical assistance under title XIX of the ,Social, S~curity 
,Act under section 10005(fH1); " ",' ,',' 

" 

(e) REQUIREi\lENTS RELATING TO PAVME~rr FOR SERVICES.- ' 
.' ',(1) IN GENERAL.-Subject, to paragraph (2'I,payments fot 
',serVices under the State plan shall be made based o:n~ , ' ' / ' 

" " . (AI the prospectiv~ payment 'system develop~d under 
paragraph (3)(B). :or ' ' , , ' ' 

, .; lSI in the 'absence 'of such a system, the fee sc~edules,' 
developed under paragraph (3HAi,or , " ,,' , 

I,' 

(e) in the absence of such a' system or schedules,' pay~ 
,',' 	 men! rates or me~hoqologiesdeveloped by the, proviaers for 

p~yment rates that are re~sonable ,and ensure a4equate 
provider participation and 'access to covered' services of, 
adequate quillity.', ,',,",' , :, ',' " " " ' 

, (2) USE OF CASH PAVMENTSAND'VOUCHERS.-,' ,'i ' 

\',', (A) IN GENERAl.;, -Under 'standards established, by ',the '\ 

. " , ," Secr~tary under ~his,section; a State plan,may,provide for 
, :" ,', the use pf vouchers'and cash payments directly to individ~ 

, " 
", ',' "llals'withsevere disabilities to pay for covered serijces. 

, '" fB) DETER.MlNATION, OF PAYMENT RATES.- The plan 
" ' shail "specify, the; methods and criteria to be used to set 

" '-': 
.' rates for such cash payments and vouchers. ., '. ", 'r" ' 

• " I Ie) USE OF .rNTER~IEDIATE ENTITrES FOR CONSUl.\lER·DI~'; 
:RECJ'ED " SERVICES. ~With respect:" to consumer·directed 

'-', 	
t',' 

services' furnished to an indiyiduahl."ith severe disabilities " 
by, a 'provider. iheplanQlay.proVide ,that an entity,other, 

~I .. . ;,' " 
, .. , ., ,than the ,indi\"idual or provider..,..., '", ,':"', 


, , " Ii-I ,would' infprm the,individual arid tl1e provider of 

"'," rights, and responsibilities'-under. all Federal and other 


.appli~able labor andtaX,laws.and '.,~' '/ " 

',', iiil wOllld act: as ,the "el11ployer of the prp\-ider· for, ' 
.. ,. '.pu'i"poses:oCa~sumirig responsibility for effective ,billing, , 

..' I 

" and for, payt'llents ,forser....lce tax ,\vithh6Iding. unem· 
"'., 	 ( 

. ployment ,compensation. and workers'~, compensation, 
," ( , . ,under. such' laws." , , ' , '. . ,

• ,>' 
,'r' / 

" .".' . , ,,:In such a case indh'idualsWith ,se\'ere, disab'ilities retain 

':'.';-,.: . ..' -tfle right to 'select, hire,' te'rminate. and direct the work of 


, 'such a pro\;der. , ,'" ,', ", .' .' 

" . ,·131' DEvEi.OP!\IE:-'~ ,.oF' FEE SCHEDI:LES ,AND' PROSPECTIVE, 


.: 't'. '" ,'PAnlENT $VSTE!'.I.:.... " " ' 
" " ,IA) IN .. GENfRAL:-:- The' Secretal1' shall develop fee'"." i 

" 'schedules for payment for. home and community·based 
" 

- " . ". ' "'sen"ices. Such 'schedules shall oe -:-, "":,' " " ': " , 
,': " (i), baSed on the estimated cost of visits ,b\' 'dis· 

, ":, ..' " , 'cipiine or sen;ce, , " .,', 
, \ 	 , ,I', .: 


. , 

"';. ".' ,I ,'~ ~ ! '; " .: ;/ : .,'( ",' • \, 

~.~~ 


" '. ~. 


• i ," 

'.' : 

.,., >.. " ".,.,' 
" ',' . ~ ~ '. 
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, (i'i): adiusted to take into account ,\'anatlOns in 

area wage'levels ,and s~ch other factors as the, Sec, 

retary deems,appropriate.. imd ' " , 


(iii) adequate to ensure provider participation and 
access to co."ered sen'ices of adequate,quality, 

, (B) DEV'ELOP!'.IEi-.'T OFPROSPECTIVE SCHEDULE.- To the, 
e>..1:ent ,practicable. the: Secretary shall develop a pros~ec, 
tive payment system for payment for home and· commu' , 

':' nity-based services under' this subtitle.' Such,a ?ystem 
shall adjust payment rates to take,into account-:, " 

, (i) variations in: are;'! wage leye Is" and', ' 
, '" (m 'predictaQle difT~rences in the cost and utiliza· 

\ ' , tion of such services; based on degree of dependency in' 
, relation i6activities ofdaily living and other case-niix 

severitv indicators of resource needs. ' " 
" To the extent possible. the unit of payment shallbeestab: 

" 'lished on a per-episode ,basis rather than per·visit' basis. 
The payment rates under such a system shall be adequate, 

, to:ensure provider participation and access to:,covered'serv- , 
,ices of adequate' quality. " , " ,'," ",., 


, (4) E}"'TRA BILLING·NOT PERMITTED:-'-7Thepl~nshal1, restrict 

'f, 

pa\'ment under the plan for covered sen-1ces to 'those, pro ...'iders 

" ' 

that agree to accept the p,ayment under the plan (at the,' rates ' 

.' 
.. 


established under 'this subsectionJand any cost sharing' per: 

mitted, ,or, provided" fdr ,under ,the, ,plan as payment, in full fo( 

services furnished un.der,theplan. ' , , "'. • , ~ "'", ',' " 

(f) QUALITY AsSlJRANCEAND SAFECiUARDS.- '",' , ,'" .,,' ," 
" (i) QUALITY ASSURANCE REQUIREMENTS;':'- In order td 'as

"'sure'the health and sBfetv"of individuals with severe disabil· 
, 'ities, the ,Secretary shall ·estabHsh. by not later than July 1, \ 'I 

":1999, qualitvassurance and'certification requiremen'ts- " 
'(A)• for'providers to receive paym'ents urider a State ' 

plan" for 'furnishing home andcommunii:y.based se~ces,, ' and, , " , " ", , , ' . 
: ~ : ,'JB) fore'nforcen'i~nt' of such requirements under the 

plan.', ,'," ~, " , , 

f2! SAFEGl!ARDS.':'" , ",' ,'. " ' " , 


" (A) CONFlDENTIALITY.- The ,State plan sh~ll:provide 

safeguards which restrictthe use',or disclosure of inform a


, ,tion concerning applicants a'n9 beneficiaries to purposes' di

. , :rectly co~rinected with,the~dnlinistrationof the,plan. '" ' 


c , , .",,' (B) 'SAFEGUARDS AGAINSTABllSE:--The State plans 

" ; 'shall provide, through: methods other' than" reliance on 


. State licensure processes, that individuals :'recei:vinghoqie 

,and community care' under this ~ubtitle are protected from 

neglect, physical 'and se:ll.-ual abuse. ,financial ~xploitaticin. , 

inappropriate ;involuntary restraint. and the provision, of' ' 

health cafe senrices, by' unqualifieq personnel 'in conullU' 

nity care: settings. ,," .",'. ':', ", ;. . ",' " ''-, 


,(C),SAFEGUARDS IN, CASES OFCASHPA"nIE!\'TS. AND 

VOUCHE,RS,-:-1?e; State 'plans ;shall 'provide .appr~pria~e


" safeguards:ui ca~es, wherepaym~nt for program benefits IS 

, made by cash payments or. vouchers given' directly to indio 


. , " . vidual~ ,with 'severe .disabilities. ' " , ,,",' ,', 

, . .,/OJ L","CORPQRAT.lON :OF PRO\1SIO!'<S. - I,ncarrying .out 


, " ,',':. " , ' ,this' subsection. ,theproYisions; o( subsectionstflthrough 

, ' ,.. " ; (h) ,of section J929 of the Social Security AcHrelatingto' , 


,~ , " miniinum re,quir¢ments for careanc(settings J shall apply,'.. . . .' " 

Co' '., und,er this subtitle in .the 'same manner as they apply,
'.:'" '""", .. ,,~.,\ under such section:," " '-', .r ' ~~" 

".' " ~", ,.' lliJ REGl'LATIO~S."':" The'Secre~arys'hall issue 54ch regulations' " 
,o:·.,:"':s.s :nlay be appropri~lte 'to carry' out th,is subtitle. :;:,:>. ' , " ' ' 

, '. ." • ., • <, < , " • ' ,I' ' 

" ',' ',: ,,', S.EC•.!OOO5. PAYMENTS TO'STATES; MEDICAID MAINTENANCE Of, EF· ." , 
, " .,....," FORT., ' . :. ,,' " , , ' , . 


'f', " ,:', ",Ial IN GENERAL. ....:TheSecretary shalh:~~thorize payment to 

' ..:,,' ~"~ , ',;,eachSta~e with a plan approved under this subtitle, for each fiscal - " .......... 


" .. ' , ,.' > .: .. ',i" ...j; ': .,~ ' .., J" :. ',' I,- ,,"~'.,' '" ,;". : : I. ' ' . .' ' •. 

'; ',' ~ 

" ':'; .~ '" 
" ,J 

,",' " ." , .~ .',-' ,,', . I ' 
, .. ' ~. 

"" , ,'. 
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, ' 
. '...year (beginning with fiscal year:20001,' of an amount equal to si.x 

dollars for each seven dolhrs expended under. the plan: 'butnot to 
. ! 	 exceed'the State allocation under subsection rb)( 1) .' for the. f:.scal . ' 

~'ear plus the State's share of the 'reallotment poor under subsec.tiop 
(b)(3)., , . ' 

(b) AllOCATION TO STATES,":" I 

.(1) ALLOCATION OF FEDERAL FuNnS.:-- The SecretaI'); shall 
8llbcaieall the national long-term care :allocation ,amount (de

.. scribed in paragraph (2l1,.for ,each fiscal year among 'the .States ' 
in accordance with a formula basedon-·.' , , . .', 

, (A) the number of individuals withs'evere disabilities , , 

'in fheState within each o(the categories of such individ ~I • 

, uals. and , ,"," " 	 '. 
/ ,"" " fBJ the average per' capita, spending amounts within 

each State Withi~~each of stich categories, for 'home, and 
community-based services. . ...,," :, 

, . (2) NATIONAL LONG-TERM CARE, ALLOCATION AMoum:"':"For 
anyfiseal year, the.natiqnal long-term care allocationa~lount 

, , is 125, percent of the Federal, funds available under s~~tion 
10006.for the fiscal year, . , " ' ' . " 

, (31 STATE SHARE OF REALLOTMENT POOL.- . 
. ' (A) IN GENERAL.-For purposes of subsection (a), the. 

,:State's share' of the reallotment pqol for die fiscal year 
'" under this 'paragraph is equal to the State:s share Cas'de

'termined under ,subparagraph m)lof the redistribution 
pool (as 'determined under subparagraph (C) for the fiscal . 
year. . ' 	. 'I . 

(B) STATE SH,AltE. -·For purposes of subparagraph (A),' 
, I a State's share, is equal to the ratio of - . 

. \.' ' (i) the State allocation under paragraph (1) for the . 
fiscalvear 'to,' . . . ". "'.' .' ." 
.·ni): th~sum of such allocations for all fully,parcici, . 

I ,pating States for the fiscal year;.' .' 
.,{. : T , . (C) REPISTRIBUTION poOL.':" FOJ;:' purposes.ofstibpara· 

. ' .graph' (AJ;th? redistribution. pootfor a fiscal year is, equal 
.to·the amount by ,which the a';ailable Federal funds under 

, '.', ~ 	 . section. 10006 'for the fiscal year exceeds the total pay-, ( 

~ ._. ..ments made to Sta~es 'under' paragraphs (lJ and. (2) of sub· 
sectiori (al for,the .fiscal year.' .- ..,', " " .. .., , ' , 

• I 

i' ICI STATEENTITJ-EMENT. ....;This subtitle constitutes budget au
.', "thority in adv~nce of appropriations Acts, .andrepresents the obli

\ 

gatio%) of the Federal q.over:nmentto .pro~~defor ~,he' payment to ' , ' 

" States of ?mount~ descnbed In subsection'lal. " ' , ." ' . 
'''Idf DISALt.OW:,~.:'l'CE OF CERTAIN EXCESSIv"'E AO[';UNISTRATTvE' 

.COSTS. -:- For. purPoses of 'subsection. (a)~ administrative expendi
'cures t!ta,t are in 'excess of·the amoun~s 'permitte~' under.section 

" J0004(bH5){.A) shall not, be treat~d as 'expenditures under the Sta~e_ 
,plan. , ',," , ;" ,', .. .. ... '. . , ," ' 
. '.Ie) APPLrCATION PF RULES, REGARDrNG LIMITATIONS ON PRO, 

,- VI[)ER·REl.A.TED~DoNATioNS ANb'HEALTH<CARERELATED TA.XES.- . 
. The, provisio~s of, section' 1903(W1of the Social Securit)~, Act 'shaH' , 
'appl)' tOj,payments to' States under this, section, in' ..th~ same manner . 


',' .. " as they apply ·to payments to' States unQ~r section 1903( a) "of ,such, ,', 

...~. , 

" ..Act.:, ,,' ',', .' .. ; ".' " ,',',.. _ '....' .' . 
•j , • ',.. , • :, ' .'.. ..10 i PAYl\tENTS ON .EST[MATES WITH, RETROSPECTI\"'E ' ADJUST. . 


.;.~ '," .' . ~lE!>rrS~.;.;.The .m'ethod .of.'coni.p'uting and makIng. payments under . 
 I 

';., .... \ " ~this.section;shall beas·follow·s:, .. ' ..,:'," " ." ',". .. 

'- ,.' .... , ,'" ." .. :',',; '" H I.' The' ·Secretary.shall. prior: to the' beginning ,of each 


..,' quarter ina fisCal year..estimatethe amount to be paid to the 

: .... , l 

1. .:,: ','•• ,.' 	 State"'under subsection.lal for such quarter. based 'on a report I' ., 

;,,:.filed:by, the State containing its estimate· of one-quarter of the 

'.:....:'..•:. ~.'" "iotal sumto:be expe'nded in ,such fiscal-.year,·a~dsuch othe,r. 


" in(or'matiop. as the Secreta~~ may find necessarj~. >:..,' ,

" ',;,." ~", '.' ':;- ':. (2)"The Secretary shall pr;-ovide for, payment' of.theamount 


..' ,soes£imated; reduced or increased. as the casemav be, by.anv 

,.", , ' .5uttUnot previcll.lslyadjusted unaer this sectionrby which the 


~ . " ! • j • • 

. I . . " 
, ", . '.~" . :.~. ,'" ' '-;..,; 

\. 
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S~cretary' finds that the estimate of the amount to be 'paid the 
State for' any prior period under this section \vas greater or 
less thant:he amount which 'should have been paid., , 
(gJ' R,EDUCT~ONOF ,PAThlE!\lTS' ,Al),THORlzED FOR FAILURE TO 

MAINTAiN' MEDICAID EFFORT,";", ' • " ' 
, (1) PAYER, OF, LAST RESORT.::"'TheSecretary, shalfreduce 

,the amount of payments other\\-;se made to a State under this ' 
section by the amount ,of any expenditures under this subtitle 
for services to individuals otherwise ,entitled ,to benefits under 
the, ti~le XVIII, medicarepartC, a State plan ap'proved under 
title XIX,'or any 'certified health ,plan, ' '.' " ,I ' 

(2) MEDICAlDMAINTENANCE OF EFFORT.- ' 
" (A) IN' GENERAL-The Secretary also may reduce' the' _, 

amount of payments otherwise made to a Sti:l.tein a, fiscal 
'year unaer this 'section' by the amount by which'-,- " , 
, " (i) the' State' mediciiid , expenditures for h()me and 

community-based services,in the fiscal year (as deter
I" mined under subparagraph' (B», is less than ',,'.,I, 

(ii) the maintenance of effort level, for the State for 
the fiscal year <as determineduhder s1,1.bparagra'ph, 

, ,', (Cn.,. ' , " ' , ',' ." 
, , (B) STATE MEDICAID EXPENDITURES,.,...oFor'purposes of' 
, this paragraph; a State:s,~medicaid 'expenditures for honie I'

and community-based services" ih' a fiscal year'is-. , 
, , (i)the gross amoimt expended 00: 'medical assist

, ance t.irider the.,State ·medicaid plan. io:the fiscal year 
for home and community-b~sed ,services, including a ' :. 

, " reasonable allocation (de;ermined by ,the Sect:etary)of 

f • .' ) 

•, administrative'expenses attributable to the provisioli' 
. of such services: reduced by ',;', . " " ", , 
, , ,(ii) the ~mount,'bf the Federal fini1ncial,pai"ticipa

, :tion 'attributable to such assistance and expenses, 
• ' tinder,the medicaid: prOgram. ", " , ' ' 

, '{e} r,1AINTENANCE;OF-EFFORT ,LEVEL.":"For purposeS of 
'subparagraph (A~(m, the,'~n1ainteri.ance;of·effo~ level" for:a 
, State for a fiscal' year'(beginning :v.';th fiscal year 1998) 'is, 

, equal to-:', , ,,<" ',', "" ' '" \' ' 

: ," , ' ',"(i)the State's medicaid expenditures for h'ome and 


" \',... ' 'Community-based, services (as 'determined under,sub-' 
'\ 

,paragraph (BII for: fisca,l year 1994; ,~' , ," ,',. , 

" 
" ' , (ii) increased by the total nominal growth in 'the 

'gross domestic product between' 1994 and 1997. and , 

", {iii)increaSed for each vear after 1998 and before 

the\'ear'inwhiCh'the fiscalvear im;61ved ends bVlna·' ' ,, 

, ~ . , "", i, " ,', , "tional, medicare ',growth factor ,established under"sec·, 

{. : • " 'tion8201lclfor the~vear." ~\, ,", ,
,'J ," 

, ': 
;' ,(31 "CONS,TRt,JCTION:,,-NQ'thing' inthis"subsection shall be, 

c,Onsthled 'asreqti.iring" States to' determine eli'gibil~ ty, for niedi· 
;, cal as~istance under the Statemedi~aid plan ',00: behalf of indi

, ' \i.duals receiving ,benefits under 'this subtitle. ",' , ' " 
• '" , ' •• ' . " ".' " • . ...:... _~ "I! 

",SEC. 10006. FEDERAL fUNDING.' "',,'" ", , , 
',' la) ,FISCAL;' YEARS 1998 Through, 2004:-For: purposes of this 

': subtitle, subject to subs'ection iC),' the 8\'ailableFederal funds: for, 
all State plans under this subtitle...:.. ,,' ," " ",' ' 

.' ;' j. ':, , ill 'forfiseal,,'eaI' 1998'is $LTbiUion;' 
. ..\ 

:( , ': 'C2,:forfiscal 'year 1999, is $1.5 billion: '. 

i '~, ,; ,c31 for fiscal veal' 2000,is,$5.0 billion;"'"
'~', 

" ;, "'J (4)'for fiscal vear2001is $6.6 billion: f, 
{', 


, , • t, .. "',,, 

,t.., ' , (51. for fiscal)'ear"2002,is$9.4 ,billion;.. ' 

'J (6) for fiscal Vear 2003 is $19.3 billion; and' 
", . '. ;, ",(7) for fiscal~..ear 2004is$22.6 billion,,', " I', 

tbrSlTBSEQUENT ,FISCAL YEARS.-,-!='or purposes of this.subtitle~ , 
, subject to subsection (C), iheavailable Federal 'fuhds for State 'plans 
~under:.thissubtitle, for each fiscal year after fiscal year 2004 is the ' 
" total a\'ailableFederal 'funds under this, section for the precediQg, 

, " 
'. ':fiscal year increased b\~ the national m:edicluegrowth .factor estab~ " " ','''';' : '" '" :,~ '!" ,. , . t" .. "" ." • '. . ,. I 

"':., ,,"-, ,- '. ~ " , " 


. :.;' 
, 

'I' 

: ..: " ,)" 

,: " " , 
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Iished ~nde~ section 8201(cl f6rthe \"earin v..'hich such prer;eding 
. fiscal veal' ends,;, " '.. . . , 

(ci SET ASIDE FOR SERVicES l:1..:tlER THE INDIk"J HEALTH CARE, '< 
Il\1PROVEl\1ENTACT,-The: Secretan~, shall set a'side ahd',pav to the 

, . : Indian Health ,Sen"ice for each fi"scalyear fbeginningwith 'fiscal 
year ,2000), for payrrientsunder section 90t? of the Indian' ,Health 
CareJmproyement Act"O:8 percentof,theavailable Fede~al·funds 
otherwise provided under subSeCtion (alor fbI. ,Such amounts shall: '., { 

be~treatedas a reduction of amounts aV,ailablEi under ,this title for, , <, 

pJrp9ses ,of computing ,the aniount 6f allo~ationsto Statesjunder'
',I , sectiQIlI0005(b). " 

J 

'Subtitle:B-FederaIStandards for Private' 
, Long-Term Care Insurance' J!loli~ies •. '(, 

',;" 'PART'! ~.:GENEll.AL REQUIREMENT;' 
ESTABLISHMENT 0F STANDARDS ~ 

. :.. 'S~bp'ar~A-9~neral Requirement, ' 
',. i' i 

, SEC.'IO~Ol.'GE;NERAL REQUIREMENT, . 
. (al APPRO'v"ED REGUlJATORY STATES.':"';No long-term cl:ire insur· 

,'ance policy' (as defined in seeti9n 1011ll maY'be issued, sold, or"of. .. 
'/' 	 fered for sale in an appro'ved regulatory State (as defiriedin section c 

10112(3)) on or aft~r the 'date 'specified in sect jon 10103,unlessthe 
poli~y .has l;>e~ncertifieA by ~he, State ,commissioner 5?f insurance /, 

under such program as meetmg the standards estaqhshed by the L 

, ,approved regulatory'program irLthe State~ '.' .... ". '.' .... : .. 
,.(1;» 'OTHER STATEs.~No;long:terrn: care insurance; policy may be . 

issued, sold, or offered. for sale 'ina State that is not an approved .' 

" 
. 

regulatory State:onor' after the date speCified in section .10103 un
Jess .thepolicy' has .been; cettified,by.the Secretary. fin accordance 
\~rith sl,lch procedures as(tne Secretary nui}~ establish)a~ :meeting . 

. the, standards established' und.er sectiprt '10 102 .. ' .... . .' :. . ' . 
. 'Ie) TREATMErilT OF AQVERTISINCAND SoUCITING;-:-For 'purposes' '. 

, ;-i

of this section, the ,advertising or soliciting 'with respect, to ~ po~icy; 
directly or indirectly, shall be de'emed ,the offering for sale of the, 
policy.' '.' ," ',,; ; .,,' c, 

". ,_SEC. 10102. ESTABLISHMENTOFSTANDARDS. " ." .... ' ':.':. ···i .. . ',' " ,(a) INOE.t-."ERAl.."":'The, SeeretaryshalLpromtilgatea regu.1ation": 
. ", thatprov-ides' standards :that.irieorporat'e the,requirenlents of part', . 

'2andsuch-'standardsspallapply under 'section 10101 .. Such, regula, .' 
tions shalLfirs~ be. publisned b~~ norJaier tha~,July, I, .1995 .. ' .. ' . ",',.. 

. '. ' .. Ibl CONSULTATION.....!.Inpromulgatingr~gu~ationsunder this 
:section, the ,Secretary sha:ll consult, with the National Association " .. : ' 

') " . bf. Insurance':.Corrimissioners • {in "this subtitle referred to as . the. 
·.-~AIC~f·andi~ith:representativeso(consumergroups.• ' . 
SEC; lO103•• D'EADLINE' FOR AP~LJCAtiojl; or STA..'1DARD's IN STATES.' 

." lallNITIAi' STANDARDs.~With· respeCt to.the.initi'al Standards' , , ' 
est~blished. under section 10102, subject·to subsection (b), for pur~ . 

, posesofthispart.,the date specified .'in'this section fora State is-'",: 
. " .... '.' (ll.the' date'. theUS.tate . establishes an. appro'~edregulatdry. 

,"" '. 'program:or, I... " , ," "', ';, ., '. 
.'~ ."" .~~ \.,:\(~, 'Januan~ :1,' ;1997 . .' 

whiche\'er is.earlier .•. :..': y. . ..... '. '. ..... "" '. 
, .' Ibl :STATE,REQUIRrNG LEGfSLATioN~:.,.,..In<the' case o(,a' SUIte. / 

":.:' .'., '" r \\-l}ich the Seeretar:yidentifiesas..:-. ~"" " '.' .';.. ' ' .. '.. 
"~.' 

t,' ';, . (1 r. requiringSt'ate;iegislationJother thim legislatiohap~, . ( , • J 

. propriating funds) ,in Qrder·· for· the ':State regulatory ,program' 
,under section-t0161':to be.implemented:but , ; , .' /', •... , '.', 

",(2) ha\'1ng,a, iegislattirewhich is not· ,sched4led 'tonleet.in 
. " a:l~gislative sessiop:jn~whichsuch :legislatio.n.· may be· eonsid~' 

ereQ in'th~ year:follo\ving ;theyearin, which '.thestandards (or', -'., ' "'" ' 

subsequentstand~:lrdsl are established; • " ... '~"'. ". . 
" " ," , ', .. .\, .. ! . ' . " 

:: .. ,I, • ':",;. , "," 

",." 

, " " 
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. the ,date specified in 'ohis section is' the .' first day of the' first cal. 
!: 	

endar quarter beginning after the close of the first legislati\'e ses· 
sion of the State legislature tha't. begills:On or after January 1 Of· 
the year following tl1e .year 'in' which, suc,h standards (Or 'subsequent 
standards) are established. for purposes :of thepreyious ,sentence, 

· in the case :of a State .that has a 2·yeaJ legislative session, each 
year 'of such session shall be deemed to bea separate regular ses
sion, of the ·State legislat':1re.· ' . . ' . 
SEC. 10104. RELATION TO STATEI..AW. .". , 
.. '(a) 'PREEMPTION.. ~Except ·as provided \in subsection '(b), the 
Standards.,established under section 10102 preempt . provisions of, 

, State law which conflict with such Standards. , 	 . 
(b) STRICTER'. STANDARDSPERMITTED. ....:.AState may apply. 

" st;rn'dards that provide greater ,protection .to policyholders .of long- .. 
,. / '.. , term care insurance ppliciesthan the Standards.', .' .' . 

· .' ec) GRANDPARENTINGOF CURRENTPOL~CIES.-Exce'pt as a State 
may provide. the Standards shall.not apply to policies issued, before 

.. ' tne date specified in section 10103. unless and until such, policies 

. \ . are upgraded under.section·10130(cH2). ~.': , '. ' 


(d) EXEMPTION FOR CERTAIN POLICIES SUBJECT TO STATE PLAN '/ 
: , ·.A.\IENDMENTS .uNDERMEPICAiD~:.-The:Stahdards·shall not apply to 

. , 	 a policy in coq,nectibn With which assets or resources are dis· ".\ 
regarded. in ,the· manner descriQed in s-ection 1917(bH ll(C)(iil of.~he .' " 
~ial Security Act. but, 'only if the policy is, certified by the State 
pursuant to an ain~ndniEmt 'to the- State medicaid plan under sec· 
tion 1902(rH2). of such Act approved OIl or before August 1, 1994.' 

:.', 	 · SEC~ lOl05.C(mE OF COND'UCT'WITHRESPECT TO ·ENDOaS;EMENTS. 

. 'Not later ths'nJuly 'I. 1995, the Secretarj.·shall issue guide

, lines that shall apply to· organizations and 'associations arid their' . 
, , " subsidiaries' thai: 'provide endorsements of IC)ng-terin care'insurance 
, . wlicies: .0rChat permit 'such policies to be offered for .sale through 

· the organization ot association or subsidiary.! Sucp guidelines shall 
· inClude. at a' minimum, the fol~owing: " ' ," . 

. (1) In endorsing or selling long-term 'care insurancepoli 
.. ~ci~s. the. p,rimaryresponsibility of ariorganization orassocia
. ,don or its subsidiary ,shall 'be to educate: their members con

" " 
'cerning such policies and assist such'members in' making ,in-, .' 

.; formed decisions_ ·Such organizations .and, associations and, 
, their subsidiaries"may n9t function primarily as sales ,agents 

,,') . 

. . ~. \ 	 ,I . '. for insurance companies. . 


, ,'" . , ; ~'.. :.:(2)' Organizations'and:associations' arid their subsidiaries' 

"', '" shallrprovide objective information regarding lopg-termcare'in~ . 

~urance policies ,sold or. endorsed ·.by such organizations. asso
Ciations •.and subsidiaries to ensure that members, Of such orga·.· 

.::pizations.· associations. and. subsidiaries have.a balanced and \ 

· .. complete ..u~derstanding ~f; both the strengths. and \veaknesses 
. i . ; " 'of the pohcles that are bemg·endorsed or sold.. .,. ',.', 

• ,I.>, 

':.' ' . .:. : (3). Organizatiops 'and associations ,and their', subsidn{ries , 
.. _.: selling or' endorsing )OIig-term .care insu'rance policies shall dis

.'" ;'. close. in marketing literature concerning such 'policies that' is 
..,'. ",pro\;ded,.to. ~heir, members. th~.rnanner.in which such policies 

ana the insurance company issuing such poli.cies were !Selected. 
," If the organization •. association. or. subsidiar\' .andthe insur
',. ance 'c9mpariy ha\'e .interlocking ditectoriites.~the 'organization. 

, " . association, ,or subsidiar\' shall disclose such fact 'to their mem
...... ;" ,',::,.. ;," .;bers;<:.,'· .,,'. " '" '. . 


-: ': ,.:/' ..' . t4'10rganization's and associations and their subsidiaries \ 

, ··.. selling Qr'enaorsing long·term care'irisuraI;lc.e policies shall dis; 


. .. . :close, jn 'marketing :literature concerning"such. policies that is
~' 

. ". ~ ,-. 	pro,;ded to- their .me~llbers. the precise. nature and aniount of 
. ·······1 ';;,thecompensation arrangements (including all. fees. commis-, 

",sions. adnlinistrati\'e fees and.otherforms of financial support) , 
. that ,the:organizationi association,' or. subsidiary receiyes . from' 

',:the endorsement or. sale ,of'the policiest'o itsmeinbers. The 
" .:,.:' Boards ~fDirectors 6forganizatioris and .ilssociations and'their 
<:'~" .,: ••:~ubsidiarie.ssell~rig or endorsing long-terrri.caxe insurance poli' 

.,...1 j ;. 	 <;.:' • " ,., .' ", ,'. . ; . . ':<. ".. : ". . ' \ . 
, '. 	 '., ':' • _ ., '.'1', ~"". '': : f' ,. , • '1 ',' t / 

:,.,,'. 	 , ., . ~ 	 , 

'/,.' . 

"I 
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ciesshall ret-jew andappro\-e the compensation, arr~ng~ments 
,relating to such policies.'. " ,,'" '" ", ,"', : 

, ,(5):Organizations and associations and their subsidiaries 
selling or, erldorsing long:term care insurance policies to their 

, , " members shall,- ,,' 
. '(AJdisclose • .in summary form. the most receru infor~ 

, mationavallablepertain:ing .to the financial, sta tlls (includ· 
ing solvency) of the carrier;;" ,'\ ,',' ,', ' , 

, (B) make periodiC actuarial or independent~xamin~~r 
.tions· of the policies, including their, benefits. features, and 
rates; , ' , " ' 

, ,(C) actively monitor the marking efforts, With respect 
,to it~ members. of the carrier and'its ,agents; .",' , 
, (0) review and approve alltmirketirig, materials or 
'other insurance communications used ,to 'promote, sales' 
,amorig, or sent to, members regarding such policies; and ' 

(E) file with 'the State insurance commissioner of ' the ' 
,Statein' which they are based- . '" " 

', (i) a copy of the policies, ,', >' .', ' ,

(iiI a copy of the outline ofcove~age, whic,h accom

panies such policies, and' ,",' , , , . \" 


, , !iii) a copy of each advertising and 'other mar~et·' 

I, 

'ing materials utilized in connection 'with the sale or 

, "" endorsement of such 'policies.' , " " , , 


, SEC. 10106' REQUIREMENTS FOR ,'AGENT T~IN'ING ~D CERTIFI· 
, " ',", CATfONPROGRAMS.""" , ' ,,' 
, " ' , (a) 'ESTABLrSHMENT.- The Secretar)'shall, 'estai:>lish require-, ", 
'nients for a: long·termcare jnsurarjee agent training ,and certifi
cation program for' insurance' agents who desire to sell or offer' for' 
sale long-term care insurance policies. Under such progranl: 
',(l) the'agent must,pass -either- , ' ,: " ,,' , , 

, ',(A) a comprehensive examination on long-term care in- : 
surance coverage, and appropriate sales techniques. or " 

, (B) an equally comprehensive long:term, care 1):1Sur
arice portion, of another examination required bya ,State in, 
or~er for'the agent to sell an'other, insurance product in the 

, State; and " ,';: .'" " ." " ,," ' 
" :,(~): agents who\have completed such program' shaH ,be cer- " 
tified ,as qualified to sell.or offer for,sale long-term careinstir- " 
ance policies., ~ , ' '" , ;', ',', ' , ,,' ' 
(bJ ADl\1INISTRATION!~The. program';estaolished.'under: ,sub, ' \ .' 

'. section ,(a) shaH be 'administered under an approved Stineregu'
lator)' progra.qi.' _ " .' , .i .. .~ . 

,"' -.j;.. • , 
~. ". . 

Subp~r,fB~Definition:s . 
" ',.: .,. '" ,I.: ,." '. ."' , 

I 
I 

•. 

. <, "~SEC:IOlll. 'LONG~TERM CAR~ INSt.:RANCE POLICY. . ,. ; '. ' 
~ 

"t' ',. (al L"IGENERAl., ~In thi,s . subtitle. except as othen\jse' provided 
in this section, the term. "long-term care, insurance policy~ means 

,any insurance pdlicy. certificate. or, rider, advertised, maI;keted, of· 
..1 .' ' fered. ,01' desigriedto provide co~;erage for·each ~.overediridiYidual, 


, 'on an expe,nse incurred, 'indemnity. prepaid, ,or other' basis, for one 

J ., •or 'morenecessary or, medically necessary diagnostic. preventive. ' 

",', 


. therapeutic, tehabilitati,;e, maint~nance or personal ~are services":,, . 

,pr.o\;ded in a setting ot~er than an acute care unit 'of a hospital. ' " 


" " Such term: inc1udesa gt'oup or ,individual' annuit); or, life insurance" . 
policy orrider.which' providesdirecdy (or \\.'hich supplements) longo, ..... .. \ 

I ~ ,"." . , .. term ,care insurance described iil' the previous Sentence; Such tern{,' " 'I,. " , ,:', also "incluQes an insl.lratice.pOlicypr rider ,\i,'hich.' pro\'ides for pay:.; ," 
'" .rilen~'of benefits based upon c,ognitive impairnlent"orthe loss of' 

.. " ,functional capacity.' ' '~ ...• .', ' ',' ." .: ' " ' 
;",: Ib) POLiCiES EXCLl"DED.....:. Except; as proviCled in subsections ,lei . 
'and'l,dl, in this ~ubtide the term -lo'ng.terip care insurance pOlicy" '\ 

. " ' doesno.t include any me.dicare supple'mental policy (as· defined in , 

, :' ..:::",sectio'n 1882IgJ.,:onhe So.cialSecuritv Act) andanv"insurance which '. 


! ' 
, ::~s,offerea primarily to pro\;d~:"". , '~:,' c.' , ,.. "" ..' ~ 


:.': "': -,,' . ! \ ..... " ' .; .. . .,:' • " :.-~'." 
• <; ,,' ' • I ,~' :~ , '; 

,i., <', •., ';. ,/ 

'j,. , '. ~ . 
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, (ll: basic hospital'exp~nse coverage,b~sic, m~diCal.surgicaJ 
; , 

,expense coverage,hospitaJ confinement inde~mity coverage, or ' 
,major medical exp,ense coverage, ' , ", '"' , " ' " 

(,2) disability income or related asset.protection coverage, 
(3) accident only coverage, 	 ' 

',' (4i specified disease orispecified accident coverage,or 
, (5)limitedbeneflt health coverage, "", '~, , ' 

(e) INcLUSION 'OF POLICIES MARKETED AS LONG-TERl\l CARE IN: 
SURANCE~-Inthis subtitle, the term "long-term care insurance pol: 
icy" also includes aily product which is advertised" marketec.ko:!, of
fered as long-term care insurance. , " , " ' 

" ' (d)' DISCLOSURE REQUIRE!\tENTS FORCERTArN DISABILITY IN· 
COME 'POLICIES AND LIFE iNSURANcE POLICIES.- , ' . ," '\' 
" ". H').ill GENERAL. -In ~his subtitle, :the~erm "long:term care, 

insurance policy"includes-, ' ", " 
, " (A) a policy described~rLsubsection (b)(2)'under wl1ich" 
the 'eligib~lity or ,amount of beriefits are baSed qn an as
sessment,of functional' ability ,(based on 'activities, cif ~aily 
living or otherwise), or ' " .",' , ' " ' 

'(B) a life insurance pdlicy descnbed in paragraph (3), 
, .. 

'\ ' 	 ifthe discldsureTequirements ofparagraph '(2,) ate n'ot met> , 

" (2) DISCLOSURE REQUIREMENTS.-·The disclosure require

ments of. this paragraph for ?-'policy are that- ,'," :' 


, '. (A) the poticy discloses (in a form and manner speci· , 

'\ fied in the Standards) the fact that the policy is riot a,long' 


term care insurance policy; , ' ' . ,'" : 

fl3), the policy outlines' how the benefits in the policy
. / ' 

, differ from the 'benefits required tO'be provided u'nder the 
, Standards of a long·term carE!' insuranc~ policy; and '" ' , , i 

, ,,(e) in the case ofa life·insurance poliCy deScribed in 
subsection IC), at the tiri1e of policy' delivery' there is, pro
vided to the purchs,ser and the beneficiary: Ii pol,icy 'sum· 

"mary tliat includes"':" ", ", , ,- ;', 
, , ~" (ilan explanation of how 'the.,long-term care. ben'e· 

, 'fits interact With other, 'components of the policy (in~ 
'chiding 'deductions from death benefits); , ' 

T ',~(iil a descript,ion of theamouri.t and length of ben
",,." efits and' the 'guararite~d lifetim~ benefits (if a~y) ,for" 

each covered individual; and' , " " , 
: ,~,tiiil an\~:exclusions: reductions. 'and' limitations on 

'benefits onong.termcare. " ' ' , , , ' 
(3) CERTAIN'LrFE INSURANCE>"POLICtES.-A life insurance 

, , t. 	
,policy described in this paragrap.,h is one..... " ,"; ,..'/ ' 

'r' ," " ,'" (AI ,which~ccelerates the, qeaih ,ben~fit -specificall)', 
'"for-" ,','" "" ' .: ,', ' ,,' ",,' ,I"~ 

:, (i) one:Qr more Of the' qual~fying,events:of termirial, 
''illness.''', ,.'"", ,> . " ,',", ,," ''', ':" 
, ' (iiI medical conditions' 'requiring, extraordinary 
-medical inte'rvention. or , ', " 
, '(iiil permanent institutional"confinement: ' " " , 

\ ' I'Bi 'whichpro\~idesthe option ,ofa lump.sum payment,.... 
. " . ~ " ",for diose benefits: :or " , " '\ ''I " 

-\ . 
, ',(C) which ,pro\;desbenefits based on" the, useofniJrsi 


" , ing facility care, : " '",', ,',,'" ' "", " , 

, '. 


, ',SEC. 10112. OTHERTER1'dS. ' """ "", " 

','.' ': lIn ihis·.. ;·subtitle: -..,'_;1.:, i;"" ,': . 
 . 

"fll AGENT.-Theterm ~agen( means- ' ,,' " ", , 
, 

, ,(-t\,prior to :I year after, the date 6f the establishment ' 
:of.the: agenitraining and certificationrequiremerits' of sec· ' , 
tion 10106. an indh'idual who sells or offers for sale a 

,: ". , long·term 'care ,insurance policy supject 'to the' require-' 
ments,ofsectioni10101;;and' ',; ',,',""'" " 


, .", ""', ,';, {B)"after the'date referred to .in subparagraph (AJ,' an 

"'individual certified under 'a ~rainipg and' certification pro

gram established, under section 10106. , ' .... ", " 
, ' , ",I 

" , 	 . ' ",:,'r .. , 

" 

;, 
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. (2) .ApPROVED. RECULATORY PROGRA..\1;' APPRO\'ED REGt]· \

.UTORYSTATE:-(AJ Ire' term, "'approved regulatoI1', prog:ram

means a regulatory program' in' a State that the SecretaI1' 


, determines-' . ; ." . 

, .. . ,(i) provides for 'the application :and'enforcementofthe 


standards establishedu'nder section 10103, and 
, (ii) complies 'with the requirements of subpart B, of ' 

, part 3. . ' , , 
(B) APPROVED RECULATORY STATE. ....,.The. term "approved 

regulatory'State" means' a' State with 'an approved regulatory' 
program (as definedinsubparagraph (A»:-' •. " ~ '. 
. ' (3) CARRIER.~The ferm "carrier" has the meaning given " . 
such term in section 5504. ' ',. .: . , '., .. 

\ .'(4) STANnARDS.~.The term' "Standards" means ,all stand·,' 
aids established under section .10102 that apply' in a State 
under s~ction 10101. ., '. 
" (5) STATE CO~lMISSIONEROF INSURANCE.;-The term "State . \ 

. commissioner of insu:r'ance~ includes the State superintendent· 
' 

, of insurance.' '.. 

" , pART 2-STANDARDS 
Subpart ,A~jPolicy' Standards" 
-. '''',' " 	 .' 

, ' .". ". " . ~ '.' /
SEC. 10121..,USE OF STANDARD DEFINITIONS AND TERMINOLOGY AND 

. UNIFORM FORMAT.~ . ' .".. 
. 'E~cn long-term: care·, insUrance' policy shall,. pur~uant to. the 
Standards- ' . :. ". '.' , . '., ' ' " / 

. n),use uniform . language and definitions Jor description of 
, , 

" benefits,coverage,' providers of .covered services, facilities at 

. which cover,ed.services are rendered. a~d eligibili~y: (or bene· 
,fits, including gennitionsof"home and community care serv·', 
ices"'; 'of '~nursing facility services", and of "respitecare",and 
'(2) ,use a uniform format and siri.1ple.· .easily ilnderstood 

'English : for presenting. the marketing material and outline of 
coverage under such a policy. I , .' .•.. , . . . , ' . 

SEC. 10122, MINIMUM BENEFITS; LIMITING CONDITIONS ON BENEFITS. 
" (a) MINIMUM BE."'1EFITS.-,' " ' ..........' 

, HI ,IN GEJ...'E.R.A..L:-A long~term care insurance' policy shall 
, provide benefits, either-'::: .' . \".. " '.', '. . '. , ... 

. ' . ',(A),. for'nursihg facility services, ,but nQt fo.r:, home ,a'nd . 
community:careservic~s,· and :be.labeled prQ:minently ,as a 

',."nursing homec~re":pdlicy: • :. "'" .', ", . , I 
. (B) for home and cO'mmunitv care sen;ces, but. n6tfor '\ \ 

" nursing.·facility ~ervices" and be labeled' prominent!)" as .l:!- ' ' 
. '~h(jme and conlmunitycare"'policy; or '. ..' '" '" 

" 	 ~ .•. /C) .forboth'n~rsing facility 'services and home and 
community care services, ·andbe labeled prominently as'a 
"comprehensive long·termcare"poliC)!. . 

. (2) MVST .OFFER ALL OPTIONS :OR' DISCLOSE LACK OF, OP, 

TIONS.-A camet maY not otTer for sale~o an individual a long: 

term care insurance' poiic\' described in 'one 'of thesubpara· 


··.graphs' of paragTaphll I u~less the carrier either (A! also otTers 

. for sale, to the individual a,policy described in each of t,he other 


. , " 2 subparagraphs .of.thaiparagraph, Or;(Bl discloses the fact' 


1-" 

" 

" that 'the carrier does ,not otTer policies described in ea~h of such 

..: ~, , subparagraphs... ': ;'.: . .

, ' '/bl RESTRICTIONS ON CONDITIONs.-A long-term care insurance " 

, policy may not', condition or limit eli~bility- '" ' 
. ' . . " '( I. for 'benefits for' a type'.of sen-i~es to .the need ,for, or reo 

ceipt of any other sef\;c'es, including prior hospitalization: ' " . 
. . ' .." " .. , ,.' /21 for any 'benefit (where the need for .such benefit has 


".. :" . · ...been:es~ablishedJ?j.;:an:· indeperident·:assessnlent 'of inlpairn~ent) 

>,'. on any particulannedical diagnosis(inchid~ng anyacute,condi· 


, tion) or.on one of a group of diagnoses;' . .. .. , ~ 
.~. 

,_ ,~ 1, '. ' • , "~ ~ ,


',:. '-:'.. , \ ,. 


: ,'.~ .~. . 	 ,: , 

." ~' ,~.: i. ~ . ,~' 
I', ' 

~'... .... , ::,:' " ... 	 , "", 
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