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. PURPOSE

The purpose of this Notice is to outline the basic requirements for resale and recapture
provisionsin HOME Investment Partnerships (HOME) program homebuyer projects. This
Notice also provides HOME participating jurisdictions (PJs) with guidance concerning the
contents of acceptable resale and recapture provisions for HOME homebuyer projects, and the
consolidated planning requirements of these provisions. In addition, the Notice provides HUD
Field Office staff with guidance concerning their review and approval of the resale and recapture
reguirements contained in PJs' consolidated plans.

1. BACKGROUND

HOME is authorized under Title 11 of the Cranston-Gonzal ez Nationa Affordable Housing
Act (HOME statute), as amended. HOME provides formula grants to States and localities, called
PJs, in order to expand the supply of decent, safe, sanitary, and affordable housing available to
low-income and very low-income residents. Eligible HOME-funded activities include the
acquisition, construction or rehabilitation of rental or homeownership housing, homebuyer
assistance, and tenant-based rental assistance.

PJ programs to assist homebuyers may include acquisition, rehabilitation, or new
construction of single-family for-sale housing to individual low-income homebuyers. The
HOME subsidy can be provided to the devel oper, the homebuyer, or both, and can be structured
in avariety of ways, including low-interest, zero-interest, or deferred payment loans, grants, or
interest rate subsidies.

Section 215 of the HOME statute establishes specific requirements that all HOM E-assisted
homebuyer housing must meet in order to qualify as affordable housing. Specifically, all
HOM E-assisted homebuyer housing must have an initial purchase price that does not exceed 95
percent of the median purchase price for the area, be the principal residence of an owner whose
family qualifies as low-income at the time of purchase, and be subject to either resale or
recapture provisions. The HOME statute states that resale provisions must limit subsequent
purchase of the property to income-eligible families, provide the owner with afair return on
investment, including any improvements, and ensure that the housing will remain affordableto a
reasonabl e range of low-income homebuyers. The HOME statute also specifies that recapture
provisions must recapture the HOME investment from available net proceeds in order to assist
other HOME-€ligible families. Each PJ must establish its resale and/or recapture provisionsin
writing and submit the provisions to HUD for approval.

[11.HOMEBUY ER REQUIREMENTS

The HOME-assisted homebuyer requirements set forth in Section 215 of the HOME statute
are promulgated in the HOME rule found at 24 CFR Part 92. Specificaly, 24 CFR 92.254,
Quialification as Affordable Housing: Homeowner ship, states that in order for homeownership
housing to qualify as affordable housing it must:



¢ Besingle-family, modest housing,

e Beacquired by alow-income family asits principa residence, and

e Meet affordability requirements for a specific period of time as determined by the amount
of assistance provided.

In addition, to ensure affordability, the PJ must impose either resale or recapture
requirements on the housing. The HOME rule at §92.254(a)(5) establishes the resale and
recapture requirements HOME PJs must use for all homebuyer activities. These provisions are
imposed for the duration of the period of affordability on all HOM E-assisted homebuyer projects
through a written agreement with the homebuyer, and enforced vialien, deed restrictions, or
covenants running with the land. The resale or recapture provisions are triggered by any transfer
of title, either voluntary or involuntary, during the established HOME period of affordability.

A PJ undertaking HOM E-assisted homebuyer activities, including any projects funded with
HOME program income, must establish resale or recapture provisions that comply with HOME
statutory and regulatory requirements and set forth the provisionsin its consolidated plan. HUD
must determine that the provisions are appropriate. The written resale and/or recapture
provisions that a PJ submitsinits Annual Action Plan must clearly describe the terms of the
resale and/or recapture provisions, the specific circumstances under which these provisions will
be used (if more than one set of provisionsis described), and how the PJ will enforce the
provisions. HUD reviews and approves the provisions as part of the consolidated plan’s Annual
Action Plan process.

States in particular may choose to include multiple provisionsin their Annual Action Planin
order to address varying market and socioeconomic characteristics in different areas of the State.
If a State includes multiple provisionsin its Annual Action Plan, it must specify under what
conditions each provision will be used. If a State adds or modifies its provisions following the
submission of the Annual Action Plan, it must submit the new or revised provisions to the HUD
Field Office for review and approval before using the provisions.

Provisions that fail to meet the requirements set forth in 892.254(a)(5) and this Notice will be
disapproved by HUD, and a PJ s homebuyer program will not be allowed to proceed until
acceptable provisions are submitted to and approved by HUD. Common reasons for disapproval
of aPJ sresale or recapture provisions include the following:

e Provisionsthat are ahybrid of the resale and recapture requirements,

e Applying recapture requirements to projects that include only a development subsidy,

e Failingto clearly define what constitutes afair return on investment, including
provisions that tie fair return on investment to the sales price that a specific
homebuyer is able to pay,

e Failingto clearly identify the population of low-income homebuyers the P will target
when resale istriggered, and what is considered affordable to that population,

e Failing to limit recapture to the net proceeds available at sale, and

e Failing to enforce the affordability restrictions by imposing deed restrictions,
covenants running with the land, or other similar mechanisms.



V. PERIOD OF AFFORDABILITY

The HOME rule at 892.254(a)(4) establishes the period of affordability for all homebuyer
housing. How a PJ calcul ates the amount of HOME assistance in each unit and therefore the
applicable period of affordability varies depending on whether the unit is under resale or
recapture provisions.

a. Period of Affordability Under Resale Provisions

Under resale, 892.254(a)(5(i) of the HOME rule states that the period of affordability is
based on the total amount of HOME funds invested in the housing. In other words, the total
HOME funds expended for the unit determines the applicable affordability period. Any HOME
program income used to assist the project isincluded when determining the period of
affordability under aresale provision.

b. Period of Affordability Under Recapture Provisions

For HOME-assisted homebuyer units under the recapture option, the period of affordability
is based upon the direct HOME subsidy provided to the homebuyer that enabled the homebuyer
to purchase the unit. Any HOME program income used to provide direct assistance to the
homebuyer isincluded when determining the period of affordability.

The following table outlines the required minimum affordability periods.

If thetotal HOME investment The period of
(resale) or direct subsidy affordability is:
(recapture) in theunit is:

Under $15,000 5 years

Between $15,000 and $40,000 | 10 years

Over $40,000 15 years

V. RESALE PROVISIONS

The HOME resale requirements are established in the HOME rule at §92.254(a)(5)(i).
Under HOME resale provisions, the PJis required to ensure that, when a HOM E-assisted
homebuyer sells his or her property, either voluntarily or involuntarily, during the affordability
period,

1) The property is sold to another low-income homebuyer who will use the property as his
or her principal residence;

2) Theorigina homebuyer receives afair return on investment, (i.e., the homebuyer’s
downpayment plus capital improvements made to the house); and



3) Theproperty issold at apricethat is*affordable to areasonable range of low-income
buyers.”

If a PJ only provides HOME assistance to develop the unit and HOME funds are not used to
lower the purchase price from fair market value to an affordable price, resale provisions must be
used.

Theresale option istypicaly used in areas with predominantly high home sales prices, areas
subject to rapidly appreciating housing costs, areas with a shortage of affordable homes for sale
and no available land to build new homes, and areas where affordability will not be preserved
through the unrestricted sale of the unit.

a. Ensuring Longterm Affordability

The HOME rule at 892.254(a)(3) requires that all HOM E-assisted homebuyer housing be
acquired by an eligible low-income family, and the housing must be the principal residence of
the family throughout the period of affordability. If the housing istransferred, voluntarily or
otherwise, during the period of affordability, it must be made available for subsequent purchase
only to a buyer whose family qualifies as low-income, and will use the property asits principa
residence. The HOME resale provisions must enforce these requirements as any housing
assisted with HOME funds must remain affordable for the duration of the period of affordability.

b. Fair Return on Investment

The PJ sresale requirements must ensure that, if the property is sold during the period of
affordability, the price at resale provides the original HOME-assisted homebuyer afair return on
investment (including the original homebuyer'sinitial investment and any capital improvement).
The PJ must define fair return on investment and include this definition initsresale provisionsin
its Annual Action Plan.

PJs have flexibility in defining fair return on investment; however, the PJ must ensure that the
definition is both clear and objective so the original HOM E-assisted homebuyer understands how
his or her investment and any return on that investment may be determined at the time of sale. A
PJ must determine the original homebuyer’ s fair return on investment based on an objective
standard or index that is publicly accessible and can be easily measured at the time of original
purchase and at resale. For example, the PJ may measure the percentage change in median sales
prices over the period of ownership, the percentage change in the Consumer Price Index (CPI)
over the period of ownership, or some other reasonable index. In determining the standard or
index it selects, PJs should keep in mind that an index directly related to real estate pricesin the
areawill ssimplify the resale approach by taking both market appreciation and depreciation into
account. PJs may not tie fair return on investment to the sales price that a specific, subsequent
homebuyer is ableto pay. This does not constitute afair return because the return is not based

on an objective standard.

A PJ must also describe the basis to which the fair return standard or index will apply.
The basis for calculating fair return includes 1) the HOM E-assisted homebuyer’ s original
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investment (i.e., any down payment), plus 2) the specific types of capital improvements made by
the original homebuyer that may add value to the property. Accordingly, when discussing fair
return on investment, the PJ must broadly describe what types of capital improvementsit will
include in the basis for calculating fair return. It must also broadly discuss how it will value any
capital improvements. The value of capital improvement can be based on the actual costs of the
improvements as documented by the homeowner’ s receipts, or on the average increase in value a
specific type of improvement brings at sale (e.g., nationally, a kitchen remodel increases a

home' s value by sixty percent of the cost of the improvement).

While a detailed discussion of what constitutes a capital improvement and how the PJ
will value the improvement is not required in resale provisionsin the Annual Action Plan, the
PJ s homebuyer program design should specifically outline how it will value capital
improvements, and include a comprehensive description of what will constitute a capital
improvement for purposes of determining fair return.

A PJ provides HOME funds for the construction of a single-family homebuyer unit. The
homebuyer provides $5,000 for a downpayment. The PJ uses the average change in the
Consumer Price Index over the period of ownership asits standard index for fair return on
investment.

The original homebuyer decidesto sell his home during the period of affordability and is able to
sell the home at a price that permits the original homebuyer to realize afull return on his
investment as defined in the PJ sresale provisions.

In the past year, the original homebuyer undertook a $9,000 kitchen renovation. The PJ has
determined that the average change in the Consumer Price Index over the original homebuyer’s
period of ownership is 3.5 percent. The origina homebuyer’sinitia downpayment investment
of $5,000 plus the kitchen improvements, valued at $9,000, would result in afair return of $490.
Total return at sale, assuming the price at sale permits the original homebuyer to realize afull
return on hisinvestment, would include the original homebuyer’sinitial investment of $5,000,
plus the $9,000 investment in capital improvements, plus a $490 fair return on both of those
investments.

($5,000 +$9,000) X 3.5% = $490 fair return on initial and capital investments
$5,000 + $9,000 + $490 = $14,490 total return to the original homebuyer at sale

It isimportant to note that in certain circumstances, such as a declining housing market where
home values are depreciating, the original homebuyer may not receive areturn on his or her
investment because the home sold for less or the same price as the origina purchase price.




A homebuyer put a $5,000 downpayment on a $150,000 home. One year later he invested
$9,000 in kitchen improvements. The original homebuyer decides to sell the home three years
later. Assuming the PJ used a 3.5 percent increase in the consumer price index to calculate fair
return, the original homebuyer would expected to receive a $490 return on his investment (see
example immediately above).

Since the original homebuyer purchased the home four years ago, the local housing market
declined significantly. The fair market value of hishomeisnow $140,000. Becausethereisa
$10,000 loss on the saleg, it is not possible to provide the original homebuyer’s $490 fair return
on hisinvestment, or return any portion of his $14,000 investment.

c. Continued Affordability

In addition to ensuring that the HOM E-assisted homebuyer receives afair return on his or her
investment, the PJ s resale requirements must ensure that the housing under aresale provision
will remain affordable to a reasonable range of low-income homebuyers. The PJ must define
affordable to a reasonable range of low-income homebuyers and include this definition in the
description of its resale requirementsin its Annual Action Plan.

When defining affordable to a reasonabl e range of low-income homebuyers, a PJ must
identify:
1. The population of low-income homebuyers it will target for subsequent purchase of
the unit, and
2. What is affordable for that population.

When defining what constitutes “a reasonable range of low-income homebuyers,” the PJ
must identify a specific target popul ation most appropriate for homeownership. For example,
while the HOME rule defines low-income as afamily at or below 80 percent of area median
income, a PJ s definition of a reasonable range of low-income homebuyers may specify that
families between 70 and 80 percent of area median income are an appropriate target popul ation
for homeownership.

Affordability may be defined a number of ways; however most PJs state that affordability is
measured as a percentage of the homebuyer’sincome that must be spent on the fixed costs of
owning a home: principal, interest, property taxes, and insurance (PITI). For example, many PJs
use a standard of roughly 30 percent as a maximum percentage of income that a household
should dedicate to housing costs. Consequently using the example provided above, what is
affordable to a reasonable range of low-income homebuyers would be defined as afamily at 70
to 80 percent of area median income paying no more than 30 percent of income for principal,
interest, property taxes, and insurance.

To ensure that a property remains affordable to a reasonable range of low-income
homebuyers, a PJ must establish a maximum resale price that its target population can afford.
For example, if the fair market value of a HOM E-assisted homebuyer property is more than what
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the PJ s defined range of low-income homebuyers can afford, the PI must set aresale price that
provides afair return to the origina homebuyer while ensuring that the property is affordable to
itstarget population. In some instances, it may be necessary for a PJ to provide HOME
assistance to the subsequent homebuyer to ensure that the original homebuyer receives afair
return and the unit is affordable to the defined low-income population. A PJ cannot require that
the resale price be set based upon what is affordable to a specific homebuyer.

d. Presumption of Affordability

In certain neighborhoods, housing can be presumed to provide afair return to an original
homebuyer upon sale, to be available and affordable to a reasonable range of low-income
homebuyers, and to serve as the primary residence of alow-income family during the period of
affordability. In such cases, the PJ does not need to impose resal e restrictions because the
characteristics of the neighborhood make it probable that these requirements will be met without
the imposition of the restrictions. Instead, 892.254(a)(5)(i)(B) of the HOME rule states that the
PJ may identify certain neighborhoods with housing and income conditions that will:

1) Provide ongoing affordable home prices,

2) Ensure that the sales price of ahome will provide afair return to the origina
homebuyer, and

3) Provide apool of income-eligible homebuyers from the residents of the
nei ghborhood.

A presumption of affordability will allow a PJto meet the HOME resal e requirements without
the imposition of specific enforcement mechanisms. PJs can also perform a combined market
analysisfor alimited number of contiguous neighborhoods that are similarly situated with
respect to demographic profile, housing market, and economic conditions

A PJ that wishes to obtain a presumption of affordability must complete a market analysis of
the neighborhood in which the housing is located, and submit the analysis for HUD review and
approval. The market analysis must include an evaluation of the location and characteristics of
the housing and residents in the neighborhood, including:

1) Saleprices,

2) Age and amenities of the housing stock,
3) Incomes of residents, and

4) Percentage of owner-occupants.

The PJ must compare these neighborhood-specific data to the housing conditions and incomesin
the larger housing market area. Using an average period of affordability based on its expected
investment per unit (e.g., 5, 10 or 15 years), the PI must analyze the current and projected
incomes of neighborhood residents and determine that such data supports the conclusion that a
reasonabl e range of low-income families will continue to qualify for mortgage financing. An
analysis of housing data must support the conclusion that home values are affordable, and will
continue to be affordable, for the same average period of affordability.
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If the PJ continues to provide homeownership assistance for housing in the neighborhood
without the imposition of resale restrictions, it must annually verify that conditions have not
changed. Every threeto five yearsit must undertake a new market analysisto ensurethat it is
still reasonable to presume continued affordability.

VI. RECAPTURE PROVISIONS

The HOME recapture provisions are established at 892.253(a)(5)(ii), and unlike the resale
approach, permit the original homebuyer to sell the property to any willing buyer during the
period of affordability while the PJis able to recapture all or a portion of the HOME-assi stance
provided to the origina homebuyer.

Two key concepts in the recapture requirements — direct subsidy to the homebuyer and net
proceeds - must be understood in order to determine the amount of HOME assistance subject to
recapture, and the applicable period of affordability on the unit. The recapture approach requires
that al or a portion of the direct subsidy provided to the homebuyer be recaptured from the net
proceeds of the sale.

Direct HOME subsidy is the amount of HOME assistance, including any program income,
that enabled the homebuyer to buy the unit. The direct subsidy includes downpayment, closing
costs, interest subsidies, or other HOME assistance provided directly to the homebuyer. In
addition, direct subsidy includes any assistance that reduced the purchase price from fair market
valueto an affordable price. If HOME funds are used for the cost of developing a property and
the unit is sold below fair market value the difference between the fair market value and the
purchase price is considered to be directly attributable to the HOME subsidy.

Net proceeds are defined as the sales price minus superior loan repayment (other than HOME
funds) and any closing costs. Under no circumstances can the PJ recapture more than is
available from the net proceeds of the sale.

Recapture provisions cannot be used when a project receives only a development subsidy and is
sold at fair market value, because there is no direct HOME subsidy to recapture from the
homebuyer. Instead, resale provisions must be used.

The recapture option is used by most PJs because it is generally easier to administer than the
resale option. The recapture option works well when the sale of the property will most likely
preserve affordability without the imposition of resale restrictions.

a. Long Term Affordability

Under recapture, there is no requirement that the original HOME-assisted homebuyer sell the
unit to another low-income homebuyer. Instead, if the homebuyer transfers the property either
voluntarily or involuntarily during the period of affordability, the PJ recovers, from available net
proceeds, all or a portion of the HOME assistance to the homebuyers.



b. Acceptable Recapture Models

The four basic recapture options are described in the HOME rule and discussed below.
However, a PJ should structure its recapture provisions based on its program design and market
conditions. In most cases, PJs have adopted a variation of the recapture options presented in the
HOME rule. Such variationstypically address how the PJ will share any appreciation in the
value of HOME-assisted housing with the homebuyer, including:

o PJretainsall appreciation,
o PJallowsthe homebuyer to retain all appreciation, or
0 PJsharesthe appreciation with the homebuyer.

For example, many PJs have developed recapture provisions that reduce, on a pro rata basis, the
amount of direct HOME subsidy due at sale, and combine it with additional provisions that will
account for market appreciation of the housing, with the PJ and the homebuyer sharing any
appreciation.

1. PJ Recaptures Entire Direct HOME Subsidy
In this option, the PJ recaptures the entire amount of the direct HOME subsidy provided to

the homebuyer before the homebuyer receives areturn. The PJ s recapture amount is limited to
the net proceeds available from the sale.

A homebuyer receives $10,000 of HOME downpayment assistance to purchase ahome. The
direct HOME subsidy to the homebuyer is $10,000, which resultsin afive-year period of
affordability. If the homebuyer sells the home after three years, the PJ would recapture,
assuming that there are sufficient net proceeds, the entire $10,000 direct HOME subsidy. The
homebuyer would receive any net proceeds in excess of $10,000.

In some cases, such as declining housing markets, the net proceeds available at the time of
sale may be insufficient to recapture the entire direct HOME subsidy provided to the homebuyer.
Since the HOME rule limits recapture to available net proceeds, the PJ can only recapture what
isavailable from net proceeds. If aPJ s recapture provisions state that it will recapture the entire
direct HOME subsidy and there are insufficient net proceeds available at sale, the PJis not
required to repay the difference between the total direct HOME subsidy and the amount the PJis
able to recapture from available from net proceeds.

2. Reduction During Affordability Period

The PJ may chose to reduce the amount of direct HOME subsidy on a pro-rata basis for the
time the homebuyer has owned and occupied the housing, measured against the required
affordability period. The resulting ratio would be used to determine how much of the direct
HOME subsidy the PJwould recapture. The pro rata amount recaptured by the PJ cannot exceed
what is available from net proceeds.
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» To determine the pro rata amount recaptured by the PJ:

= Divide the number of years the homebuyer occupied the home by the period of
affordability,

= Multiply the resulting figure by the total amount of direct HOME subsidy
originally provided to the homebuyer.

Number of years homebuyer occupied the home X Total direct HOME subsidy = Recapture
Period of affordability Amount

If a PJ srecapture provisions state that it will recapture a prorated portion of the direct HOME
subsidy and there are insufficient net proceeds available at sale to recapture the full pro rata
amount due, the PJis not required to repay the difference between the prorated direct HOME
subsidy due and the amount the PJ is able to recapture from available from net proceeds.

A homebuyer receives $10,000 of HOME downpayment assistance and purchases a home
devel oped with HOME funds for $10,000 below fair market value. Thetotal direct HOME
subsidy to the homebuyer is $20,000 and requires a 10-year period of affordability. If the
homebuyer sells the unit in year 5 of the 10-year period of affordability, the PJwould forgive
50 percent of the direct HOME subsidy and recapture 50 percent of the direct HOME
subsidy, or $10,000 of the $20,000 HOME investment, assuming that there are sufficient net
proceeds available.

Owner resided in homefor 5 years X $20,000 HOME investment = $10,000 recaptured
10-year period of affordability

3. Owner Investment Returned First

In this approach, the PJ permits the homebuyer to recover their entire investment
(downpayment and capital improvements made by the owner since purchase) before recapturing
the HOME investment.

If net proceeds are insufficient, the homebuyer may not receive their entire investment back,
or the PI may not be able to recapture the full amount due under the recapture agreements from
the net proceeds available. In instances where there are insufficient net proceeds to recapture the
amount due, the PJis not responsible for repaying the difference between the amount of direct
HOME subsidy due and the recaptured amount available from net proceeds.
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A homebuyer receives $5,000 in HOME downpayment assistance and provides $5,000 of his or
her own funds for down payment. After purchasing the home the homebuyer invests $2,000 for
capital improvements to the property. Two yearsinto the 5 year period of affordability, the
homebuyer decides to sell the home. The PJ s recapture provisions allow the HOM E-assisted
homebuyer to recover, from net proceeds, his or her entire investment in the property before the
PJ recaptures any HOME subsidy. The net proceeds from the sale total $10,000. The
homebuyer recovers his or her $7,000 investment (down payment plus capital improvements)
from the net proceeds of the sale. The PJisonly able to recapture, from the remaining net
proceeds, $3,000 of its original $5,000 investment. The PJis not responsible for repaying the
$2,000 difference between the recapture amount due and what is available from net proceeds.

4. Shared Net Proceeds

In this option, the HOME rule states that if the net proceeds are not sufficient to recapture the
entire HOME investment or a reduced amount as described above, plus enable the homebuyer to
recover the amount of the downpayment and any investment in the form of capital improvements
made by the homebuyer since purchase, the PJ may share the net proceeds. In practice, this
approach has been the most widely used model and has been applied to al recapture situations,
not just insufficient net proceeds. Shared net proceeds, in combination with the pro rata
reduction over time, is the most commonly used approach.

» To calculate the amount of net proceeds (or shared appreciation) to be returned to the
PJ:

= Divide direct HOME subsidy by the sum of the direct HOME subsidy and the
homebuyer’ s investment,

= Multiply by the net proceeds to cal culate the amount of HOME investment to
return to the PJ.

Direct HOME Subsidy X Net Proceeds = HOME Recapture
Direct HOME Subsidy + Homebuyer Investment

» To calculate the amount of net proceeds (or shared appreciation) available to the
homebuyer:

= Divide the homebuyer’sinvestment by the sum of the direct HOME subsidy and
the homebuyer’ s investment,

=  Multiply by the net proceeds to cal culate the amount of homebuyer investment to
return to the homebuyer.

Homebuyer Investment X Net Proceeds = Amount to Homebuyer
Direct HOME Subsidy + Homebuyer Investment
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A homebuyer received $10,000 in HOME downpayment assistance and provided $2,000 of her
own funds for the downpayment. She also invested another $3,000 on capital improvementsto
the property. Sheis selling the home after two years. The PJ structured its recapture provisions
to share the net proceeds between the HOM E-assisted homebuyer and the PJ. In this example,
the net proceeds of the sale are $5,000. Using the two formulas set forth above, the amount of
the net proceeds to be recaptured by the PJis $3,333.

$10,000 X $5,000 = $3,333
($10,000 + $5,000)

The amount of the net proceeds to be recovered by the homebuyer is $1,667.

$5,000 X $5,000 =$1,667
($10,000 + $5,000)

VIl.  IMPOSING RESALE AND RECAPTURE PROVISIONS

Compliance with resale and recapture provisionsis not only required by statute and
regulation, but it is also vital to operating a successful homebuyer program. PJs are responsible
for ensuring that homebuyers maintain the housing as their principal residence for the duration of
the applicable affordability period. If the homeis sold during the period of affordability, the PJ
must be notified of the sale, and the applicable resale or recapture provisions must be employed.
Consequently, it isimportant that PJs use effective enforcement mechanisms to secure the resale
and recapture requirements on specific HOME-assisted properties. It is aso important that the
PJ understands its repayment obligations in the event of noncompliance, whether voluntary or
involuntary. Finally, PJs should be aware that ongoing monitoring will help ensure that HOME-
assisted homebuyer projects qualify as affordable housing for the duration of the affordability
period.

a. Written Agreements

Regardless of whether a PJ uses resale or recapture, it must execute aHOME written
agreement that accurately reflects the resale or recapture provisions with the homebuyer before
or at thetime of sale. A clear, detailed written agreement ensures that all parties are aware of the
specific HOME requirements applicable to the unit (i.e., period or affordability, principal
residency requirement, terms and conditions of either the resale or recapture requirement), and
hel ps the PJ enforce those requirements. When making revisions to the resale or recapture
provisionsin its Annua Action Plan submission, PJs must ensure that all homebuyer written
agreements are modified to reflect any changes. The written agreement creates alegal obligation
for the PJ. Consequently, if the PJ modifiesits resale or recapture provisionsin its Annual
Action Plan submission but does not make similar changes to its written agreement, the resale or
recapture provisions in the written agreement prevail. The HOME written agreement must be a
separate legal document from any loan instrument and must, at a minimum, comply with the
requirements at 892.504(c)(5) of the HOME rule. If the PJ provides HOME fundsto a
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subrecipient, State recipient or CHDO to develop and sell affordable housing, the PJ must
prepare and execute the agreement with the buyer, or be a party to the agreement along with the
entity it funded. In al instances, the PJisresponsible for ensuring that it can enforce the written
agreement.

b. Enforcement Mechanisms
1. Resale

While mortgage and lien documents are used to secure repayment of the HOME subsidy,
these documents are not sufficient to enforce the resale requirements. Except in instances of
presumed affordability under 892.254(a)(5)(i)(B), separately recorded deed restrictions,
covenants running with the land, or other similar mechanisms must be used to impose the resale
requirements (892.254(a)(5)(i)(A)) in HOME-assi sted homebuyer projects under the resale
option. The purpose of these enforcement mechanismsisto secure and retain the affordable re-
use of the property, while providing afair return to the seller.

2. Recapture

The written agreement between the homebuyer and the PJ, as well as mortgage and lien
documents are typically used to impose the recapture requirements in HOM E-assisted
homebuyer projects under recapture provisions. The purpose of these enforcement mechanisms
isto ensure that the PJ recaptures the direct subsidy to the HOME-assisted homebuyer if the
HOME-assisted property istransferred. Unlike the resale option, deed restrictions, covenants
running with the land, or other similar mechanisms are not required by the HOME rule to be
used in homebuyer projects under the recapture option. However, many PJs choose to use these
mechanisms for enforcing the affordability period and as notification of the transfer of the

property.
c. Noncompliance

Failure to comply with the resale or recapture requirements means that 1) the origina
HOME-assisted homebuyer no longer occupies the unit as his or her principal residence (i.e.,
unit is rented or vacant), or 2) the home was sold during the period of affordability and the
applicable resale or recapture provisions were not enforced. If this noncompliance occurs, the
PJ, as the entity responsible for the day-to-day operations of its HOME program, must repay its
HOME Investment Trust Fund with non-Federal funds. How much of the original HOME
investment must be repaid is dependent on the PJ s program design and use of funds.

In cases of noncompliance under either resale or recapture provisions, the PJ must repay to
the HOME Investment Trust Fund in accordance with 892.503(b), any outstanding HOME funds
invested in the housing. The amount subject to repayment is the total amount of HOME funds
invested in the housing (i.e., any HOME development subsidy to the devel oper plus any HOME
dowpayment or other assistance (e.g., closing costs) provided to the homebuyer) minus any
HOME funds already repaid (i.e., payment of principa on aHOME loan). Any interest paid on
the loan is considered program income and cannot be counted against the outstanding HOME
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investment amount. Note that noncompliance with principal residency requirements by a
homebuyer under a recapture provision is not a transfer. Consequently, the amount the PJ must
repay is not subject to prorated or other reductionsincluded in its recapture provisions.

A PJ provided a $20,000 HOME development subsidy as a grant to the devel oper, and the
homebuyer received $5,000 in downpayment assistance as a deferred forgivable loan. The
recapture agreement provides for pro rata reduction of the direct subsidy over 5 years. If the
homebuyer rents the property in year 3, he would be in noncompliance with the HOME principal
residency requirement. The PJwould be required to repay the entire $25,000 HOME investment
—i.e, the $20,000 development subsidy plus the balance on the homebuyer’ s $5,000 loan.

The PJ must repay the HOME investment in accordance with §92.503(b)(3) whether or not it
isableto recover any portion of the HOME investment from the noncompliant homebuyer.
Therefore, it is crucia for the PJ to have enforcement mechanismsin its written agreements with
homebuyers to protect its investment and minimize its risk in HOM E-assisted homebuyer
projects in the event of noncompliance by the homebuyer.

d. Foreclosure, Transfer in Lieu of Foreclosure, or Assignment to HUD

In HOM E-assisted homebuyer projects, the affordability restrictions imposed by deed
restrictions, covenants running with the land, or other similar mechanisms may terminate upon
foreclosure, transfer in lieu of foreclosure or assignment of an FHA insured mortgage to HUD.
The PJ may use purchase options, rights of first refusal or other preemptive rights to purchase the
housing before foreclosure to preserve affordability. However, the affordability restrictions must
be revived according to the original termsif, during the original affordability period, the owner
of record before the termination event, obtains an ownership interest in the housing.

In addition, the termination of the affordability restrictions in the event of foreclosure,
transfer in lieu of foreclosure or assignment of an FHA insured mortgage to HUD, does not
satisfy the requirement that the property remains qualified as affordable housing under 892.254
for the period of affordability. Consequently, the following rules apply to HOME-assisted
homebuyer projectsin the event of foreclosure, transfer in lieu of foreclosure or assignment of an
FHA insured mortgage to HUD.

1. Resale
For HOME-assisted homebuyer housing under aresale agreement, if the affordability is not
preserved by a subsequent purchase at a reasonable price by alow-income homebuyer who will

use the property asits principal residence, and who agrees to assume the remainder of the
original affordability period, the PJ must repay the HOME investment.
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2. Recapture

Homebuyer housing with a recapture agreement is not subject to the affordability
requirements after the PJ has recaptured the HOME funds in accordance with its written
agreement. If the ownership of the housing is conveyed pursuant to a foreclosure or other
involuntary sale, the PJ must attempt to recoup any net proceeds that may be avail able through
the foreclosure sale. Because all recapture provisions must be limited to net proceeds, the PJ' s
repayment obligation is limited to the amount of the HOME subsidy, if any, that it isableto
recover.

e. Refinancing

PJs should have awritten policy on refinancing of senior debt when the PJwill be asked to
subordinate itsinterest. A written refinancing policy should specify the conditions under which
the PJ agrees to subordinate to new debt in order to protect its interests and the interests of the
homebuyer, as well as how such requests will be processed. Refinancing of senior debt should
typically be limited to circumstances in which the original homebuyer is securing better terms
that reduce monthly housing costs, or if sufficient equity exists, to take cash out for immediate
property repairs or catastrophic expenses.

f. Investment of Additional HOME Funds

The HOME rule at 892.254(a)(9) of the HOME rule provides PJs with the flexibility to invest
additional HOME funds in homebuyer projects to preserve affordability. As noted above, when
faced with foreclosure, PJs may use additional HOME funds to acquire the housing through a
purchase option, right of first refusal, or other preemptive right to ensure affordability is
preserved. PJs may also use HOME funds to rehabilitate any housing acquired through
foreclosure. If the PJ charges such costs as eligible project costs in accordance with §92.206, the
total amount of the original HOME investment, plus any additional HOME investment, cannot
exceed the maximum per-unit subsidy limit in §92.250.

A PJ aso has the option of charging acquisition, rehabilitation, and holding costs as a
reasonable HOME administrative cost in accordance with §92.207 of the HOME rule. If the PJ
charges these costs as reasonabl e administrative expenses, the investment of additional HOME
funds is not subject to the maximum per-unit subsidy limit, and the PJ can reimburse its
administrative account, in whole or in part, once the housing is sold to a new eligible homebuyer.

Additional HOME funds may also be used to provide assistance to another eligible
homebuyer following either the PJ s acquisition of aforeclosed unit or a sale of a unit under
resale or recapture provisions during the period of affordability. If a PJ provides HOME
assistance to another eligible HOME buyer, the additional HOME investment must be treated as
an amendment to the original project. Consequently, the additional HOME investment may
extend the original period of affordability. For example, if the original HOME investment was
$10,000 and resulted in afive year period of affordability, the addition of another $10,000 to a
subsequent homebuyer would extend the period of affordability to ten years. As noted above,
the original HOME investment plus any additional HOME investment cannot exceed the
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maximum per unit subsidy since the cost of assisting a subsequent homebuyer is a project-
specific cost.

g. Ongoing monitoring

For HOME-assisted homebuyer projects under resale or recapture agreements, HUD strongly
recommended that PJs perform ongoing monitoring of the principal residency requirement
during the period of affordability. Ultimately, it isthe PJ sresponsibility to ensure that the
HOME-assisted housing qualifies as affordable housing under §92.254 during the period of
affordability.

Confirmation that the buyer is using the property as his or her principal residence can often
be accomplished by verifying that the buyer’ s name appears on utility company records or
insurance company records for the home. In addition, postcard or letters mailed with “do not
forward” instructions can demonstrate whether the buyer is receiving mail at the home.

VIII. CONSOLIDATED PLAN REQUIREMENTS

a. Regulatory Requirements

The consolidated plan regulations at 24 CFR Part 91 set forth the requirements for state and
local HOME PJs' consolidated plans and Annual Action Plans. The HOM E-specific
requirements of the Annual Action Plan are described at §91.220(1)(2) for local PJs and
891.320(k)(2) for states. A local PJ or state, under 891.220(1)(2)(ii) and §91.320(k)(2)(ii)
respectively, that will use HOME funds to assist homebuyers, must statein its Annual Action
Plan the guidelines for resale and/or recapture, as required in 892.254(a)(5) of the HOME rule.

In addition, 892.254(a)(5) of the HOME rule states, “ the PJ must establish the resale or
recapture requirements that comply with the standards of this section and set forth the
requirementsin its consolidated plan. HUD must determine that they are appropriate.”

Accordingly, Field Offices must review each PJ s resale and/or recapture requirements to
ensure that they meet the HOME requirements. PJs may not use any funds for homebuyer
assistance until the Field Office makes the determination and approves the provisions. If the PJ
will use both resale and recapture provisions for different projects or programs, it must explain,
inits plan, how it will determine which provisions will be used in each case. PJsare strongly
encouraged to review the attached checklist to ensure that their resale and recapture provisions
satisfy the conditions for HUD approval.

IX. FIELD OFFICE REVIEW OF RESALE/RECAPTURE PROVISIONS
During the Field Office review of each PJ s consolidated plan and Annual Action Plan, HUD

must determine that the resale and/or recapture provisions employed by the PJ are appropriate
(892.254(a)(5)). Field Office staff should use the following checklist to assist in the review of
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the resale and/or recapture provisions submitted by PJs. PJs should use the checkliststo
determine if their provisions satisfy the HOME requirements.

Questions with a“No” response may indicate the PJ has not met the requirements of §91.220(1)(2)(ii) or
§91.320(k)(2)(ii) and 892.254(a)(5). If Field Office staff identify issues with a PJ's Annual Action Plan
submission, it must contact the PJ and ask that it revise and resubmit the resale and/or recapture
provisions before the end of the 45-day Annual Action Plan review period. If the PJis unableto
comply by resubmitting acceptable resale and/or recapture provisions within the 45-day
timeframe, the Field Office must inform the PJ, in writing in the Annual Action Plan approval
letter, that the PJ cannot use any HOME funds for homebuyer assistance until it has submitted
and HUD has approved the resal e and/or recapture provisions to be used.
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X. ANNUAL ACTION PLAN REVIEW CHECKLIST FOR FIELD OFFICE STAFF

General Review Criteria Conclusion Comments/Basis for Conclusion
Al: If the PJ proposesto useany HOME fundsfor

assisting homebuyers (whether through down payment []Yes

assistance, new construction or rehabilitation), doesthe

Annual Action Plan includeresale or recapture provisions? | [] No

Explanation: PJs must submit resale or recapture provisions to
HUD for review and approval before using any HOME funds
for this purpose. HUD must determine that the provisions
meet the requirements established in 24 CFR 92.254(a)(5)(i)
and (ii).

Field Office Action: If yes, continueto Question A2. If no,
you must contact the PJ and ask that it submit the resale and/or
recapture provisions before the end of the 45-day Annual
Action Plan review period or you must inform the PJin writing
in the Annual Action Plan approval letter that it may not use
any HOME funds for homebuyer assistance until it has
submitted and HUD has approved the resale and/or recapture
provisions to be used.
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General Review Criteria Conclusion Comments/Basis for Conclusion
A2: 1f the PJ will use subrecipients, Staterecipients, urban | [ ] Yes

county or consortium members, CHDOsor other entitiesto

provide the homebuyer assistance, aretheresaleor [ ] No

recapture provisionsto be used by these entities submitted

for HUD review and approval as part of the Annual Action | ] N/A

Plan?

Explanation: All resale or recapture provisionsto beused in a
PJ s program must be reviewed and approved by HUD before

the PJ can use any HOME funds for homebuyer projects using
those provisions.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it submit the resale and/or
recapture provisions to be used by one or more of these entities
before the end of the 45-day Annual Action Plan review
period. If thisisnot possible or the PJ failsto respond or
submit an acceptable revision, you must inform the PJin the
Annua Action Plan approval letter that HUD is disapproving
its resale and/or recapture provisions and the entity may not
use any HOME funds to undertake any activities related to
homebuyer assistance until the PJ has submitted and HUD has
approved the resale and/or recapture provisions to be used.
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General Review Criteria Conclusion Comments/Basis for Conclusion
A3: If the PJ proposesto use morethan one set of
provisions (e.g., both resale and recapture, different setsof | [ ] Yes
recaptur e provisions), does the Annual Action Plan provide
an explanation of the circumstances under which each [ ] No
form will be used?
[ ] N/A

Explanation: For example, a PJ may use recapture provisions
for its HOM E downpayment assi stance program, but impose
resale provisions on homebuyer units newly constructed with
HOME funds by its CHDO. The Annual Action Plan must
explain when it will use each set of provisions.

Field Office Action: If yesor N/A, proceed with your review. If
no, you must contact the PJ and ask that it revise its discussion
of its resale and/or recapture provisions to include an
explanation of the circumstances under which each set of
provisions will be used before the end of the 45-day Annual
Action Plan review period. If thisisnot possible or the PJfails
to respond or submit an acceptabl e revision within the review
period, you must inform the PJin the Annual Action Plan
approval letter that HUD is disapproving its resale and/or
recapture provisions and it may not use any HOME funds to
undertake any activities related to homebuyer assistance until
the PJ has submitted and HUD has approved the resale and/or
recapture provisions to be used.
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Recapture Provisions

Conclusion

Comments/Basis for Conclusion

Recapture Provisions permit the HOM E-assisted homebuyer to
sell their unit at any time during the period of affordability, to
any willing buyer, and at the price the market will bear. The
PJ imposes recapture provisions by written agreement and by
recorded lien. Inthe event of avoluntary or involuntary sale
during the period of affordability, the PJ must recapture the
amount specified under its recapture provisions.

B1l: Dotheprovisionsreflect one of the following models?

- PJrecapturesentireamount;

- Proratareduction of recaptureamount during
affordability period,;

- Owner recoversentireinvestment (down
payment and capital improvements) before PJ
recaptures HOME investment;

- Shared net proceedsin event of insufficient net
proceeds,

- PJ-developed or modified provisions.

Explanation: The HOME regulations a 24 CFR
92.254(a)(5)(ii)(A) list four acceptable recapture models and
permit PJs to adopt, develop or modify their own recapture
requirements for HUD approval.

[ ]Yes
[ ] No

Specify:
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Recapture Provisions Conclusion Comments/Basis for Conclusion
B2: Aretheprovisonsdescribed in adequate detail for the
HUD Reviewer and interested members of the publicto [] Yes
understand the PJ’smethod for recapturing funds? =
No
Explanation: The Annual Action Plan must describe the
recapture provision(s) to be used in sufficient detail for HUD [ ] N/A

and the public to understand which provisionsit has chosen
and how they will be implemented. Provisionsthat simply cite
or repeat HOME regulations are not acceptable. The
provisions must be described in the Annual Action Plan.
Similarly, if the PJ has developed its own provisions or made
maodifications to the regulatory models, it must describe those
provisionsin sufficient detail.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it revise its discussion of
its recapture provisions to include sufficient detail to permit
HUD and the public to understand the recapture requirements
being adopted. If thisis not possible or the PJ failsto respond
or submit an acceptable revision within the 45-day review
period, you must inform the PJin the Annual Action Plan
approval letter that HUD is disapproving its recapture
provisions and it may not use any HOME funds to undertake
any activities related to homebuyer assistance until the PJ has
submitted and HUD has approved the recapture provisions to
be used.
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Recapture Provisions Conclusion Comments/Basis for Conclusion
B3: Dotheprovisionsindicatethat the amount subject to
recaptureisthe direct subsidy received by the homebuyer? | [ ] Yes
Explanation: Direct subsidy includes HOME investment that | [_] No

enabled the homebuyer to purchase the property. Thisincludes
down payment assistance, closing costs, or other HOME
assistance provided directly to the homebuyer and/or the
difference between the fair market value of the property and a
reduced sales price attributable to HOME devel opment
assistance. Development subsidies (i.e., the difference
between the cost of producing the unit and the fair market
value of the unit) cannot be subject to recapture since the
homebuyer did not realize a direct benefit from these funds.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it revise its recapture
provisionsto state that only direct subsidy to the homebuyer is
subject to recapture. If thisis not possible or the PJfailsto
respond or submit an acceptable revision within the 45-day
review period, you must inform the PJin the Annual Action
Plan approval letter that HUD is disapproving its recapture
provisions and it may not use any HOME funds to undertake
any activities related to homebuyer assistance until the PJ has
submitted and HUD has approved the recapture provisionsto
be used.
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Recapture Provisions Conclusion Comments/Basis for Conclusion
B4: Do theprovisionslimit the amount to berecaptured to
the net proceeds available from the sale? [ ]Yes
Explanation: The net proceeds are the sales price minus loan [ ] No

repayment (other than HOME funds) and closing costs. The PJ
must limit the amount subject to recapture to the net proceeds
available from the sale. Thislimitation appliesto all units
regardless of the type of recapture provisions used or to the
nature of the sale (voluntary sales including short sales, and
involuntary sales including foreclosures). Any recapture
provisions that do not explicitly include this limitation are
unacceptable and cannot be approved.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it revise its recapture
provisions to state that its recapture provisions limit the
amount to be recaptured to the net proceeds of the sale. If this
is not possible or the PJ fails to respond or submit an
acceptable revision within the 45-day review period, you must
inform the PJin the Annual Action Plan approval letter that
HUD is disapproving its recapture provisions and it may not
use any HOME funds to undertake any activities related to
homebuyer assistance until the PJ has submitted and HUD has
approved the recapture provisions to be used.

25




Resale Provisions

Conclusion

Comments/Basis for Conclusion

Resale Provisions preserve the affordability and
availability of the HOME-assisted homebuyer unit to low-
income householdsfor the entire period of affordability.
The PJ controlstheresale price by establishing an
objective methodology for determining what isafair return
to the original homebuyer, in an effort to make the
property affordableto a reasonable range of low-income
homebuyers. If the established resale priceisnot
affordable to the subsequent low-income homebuyer, the
PJ may berequired to provide additional assistance to that
homebuyer — but may not adjust theresalepriceasa
result.

26




Resale Provisions Conclusion Comments/Basis for Conclusion
C1: Doestheresaleprovision limit resale of the property
during the HOME period of affordability only to a buyer [ ] Yes
whose family qualifies as a low-income family?
[ ] No

Explanation: Resale provisionsthat permit resale of aHOME-
assisted unit to a subsequent homebuyer who is not low-
income — regardless of the circumstance — are not acceptable.
Resale provisions that provide a recapture option to facilitate
sale to a subsequent buyer who is not income-eligible (i.e.,
resale/recapture hybrids) are not acceptable.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it reviseits resale
provision to state that the housing may only be resold to a
family that qualifies as low-income. If thisis not possible or
the PJ fails to respond or submit an acceptable revision within
thed5-day review period, you must inform the PJ in the Annual
Action Plan approval letter that HUD is disapproving its resale
provisions and it may not use any HOME funds to undertake
any activities related to homebuyer assistance until the PJ has
submitted and HUD has approved the resale provisionsto be
used.
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Resale Provisions Conclusion Comments/Basis for Conclusion
C2: Doesthe provision contain a specific definition of “fair
return on investment?” [ ] Yes
Explanation: The provision describesin detail what return [ ] No

homebuyers can expect if they sell their unit during the period
of affordability. The PJis expected to identify an objective
standard or index that will determine “fair return” on resale.
(see C3)

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it reviseits resale
provision to include a definition of “fair return on investment.”
If thisis not possible or the PJ fails to respond or submit an
acceptable revision within the 45-day review period, you must
inform the PJin the Annual Action Plan approval letter that
HUD is disapproving its resale provisions and it may not use
any HOME funds to undertake any activities related to
homebuyer assistance until the PJ has submitted and HUD has
approved the resale provisions to be used
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Resale Provisions Conclusion Comments/Basis for Conclusion
C3: Isfair return based upon an objectiveindex or
standard? [ ] Yes
Explanation: An objective standard or index is concrete and [ ] No

publicly accessible and can be easily measured at the time of
original purchase and at resale. Examplesinclude: a
percentage of the change in median sales prices over the period
of ownership, the percentage change in area median income
over the period of ownership, and the percentage change in the
Consumer Price Index over the period of ownership. In
depressed or declining markets, aloss on investment can
constitute afair return. A standard that ties the return to the
original homebuyer to the price that a specific homebuyer or a
defined group of low-income homebuyers are able to pay does
not constitute fair return and is not acceptable.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it revise its resale
provisions to specify the standard or index that will be applied
upon resale to provide afair return to the homebuyer. If thisis
not possible or the PJ fails to respond or submit an acceptable
revision within the 45-day review period, you must inform the
PJin the Annual Action Plan approval letter that HUD is
disapproving its resale provisions and it may not use any
HOME funds to undertake any activities related to homebuyer
assistance until the PJ has submitted and HUD has approved
the resale provisions to be used.
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Resale Provisions Conclusion Comments/Basis for Conclusion
C4: Doesthebasisupon which fair return iscalculated
include the homebuyer’soriginal investment in the [ ] Yes
property and theincreasein market value attributableto
homebuyer investmentsin or capital improvementstothe |[] No

property?

Explanation: The provision must specificaly state that the
basisfor calculating fair return isthe original investment by the
homebuyer and specific types of upgrades or additions that will
add value to the property. (Generally, replacing worn or dated
components such as appliances or carpet would not be
considered an improvement that adds value). The provision
must address the types of changes that it will or will not
includein that basis.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it reviseits resale
provisions so that homebuyer investment includes both the
homebuyer-provided down payment and homebuyer-financed
improvements that would increase the value of the home. |If
thisis not possible or the PJ fails to respond or submit an
acceptable revision within the 45-day review period, you must
inform the PJin the Annual Action Plan approval letter that
HUD is disapproving its resale provisions and it may not use
any HOME funds to undertake any activities related to
homebuyer assistance until the PJ has submitted and HUD has
approved the resale provisions to be used.
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Resale Provisions Conclusion Comments/Basis for Conclusion
C5: Doestheresale provision specifically define
“reasonablerange of low-income buyers’ and does it [ ] Yes
specifically define that range of low-income per sons? =
No

Explanation: The provision must specifically define what
constitutes a reasonable range of low-income buyersin its
communities (e.g., between 70% and 80% of area median
income). Specifying afamily at 80% of area median incomeis
not acceptable because it does not constitute arange of low-
income buyers.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it reviseits resale
provisions to specifically define a reasonable range of low-
income buyers. If thisis not possible or the PJ fails to respond
or submit an acceptable revision within the 45-day review
period, you must inform the PJin the Annual Action Plan
approval letter that HUD is disapproving its resale provisions
and it may not use any HOME funds to undertake any
activities related to homebuyer assistance until the PJ has
submitted and HUD has approved the resale provisionsto be
used.
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Resale Provisions Conclusion Comments/Basis for Conclusion
C.6 Doestheresale provision specifically describe how the
PJ will ensurethat the housing remains affordable to the [ ] Yes
defined range of low-income buyer s?
[ ] No

Explanation: The PJ cannot require that the resale price be set
based solely upon what is affordable to a specific buyer or the
defined range of low-income buyers, since this would not
provide afair return on the original homebuyer’ s investment.
Consequently, the PJ must outline the steps that it will take to
ensure that the property is affordable to a defined range of low-
income homebuyers (note that this does not guarantee
affordability to a specific homebuyer whose income islower
than the defined range). These steps may include the provision
of down payment or second mortgage assistance, first
mortgage interest write-downs, or other mechanisms that
enhance affordability.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it revise its resale
provisions to specify a standard that will ensure affordability to
the range of low-income buyers identified by the PJ, or to
specify what stepsit will take to ensure affordability to
subsequent low-income buyers. If thisis not possible or the PJ
failsto respond or submit an acceptable revision within the 45-
day review period, you must inform the PJin the Annua
Action Plan approval letter that HUD is disapproving its resale
provisions and it may not use any HOME funds to undertake
any activities related to homebuyer assistance until the PJ has
submitted and HUD has approved the resale provisionsto be
used.
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Presumption of Affordability Conclusion Comments/Basis for Conclusion
D1: If thePJ plansto use a presumption of affordability
instead of enfor cement mechanisms to meet theresale [] Yes
requirement, doestheresale provision identify specific
neighborhoodsthat will be subject to the presumption of [ ] No

affordability?

Explanation: A presumption of affordability cannot be sought
or approved for an entire PJ. The presumption can only be
made on a neighborhood basis.

Field Office Action: If yes, proceed with your review. If the
presumption is not neighborhood or neighborhood(s)-specific,
you must reject the presumption, and prohibit the PJ from
using any HOME funds without imposing either resale or
recapture requirements. The PJ may resubmit a new
presumption request for HUD’ s approval at any time during
the program year. If thisisnot possible or the PJfailsto
respond or submit an acceptable revision within the 45-day
review period, you must inform the PJin the Annual Action
Plan approval letter that HUD is disapproving itsresale
provisions and it may not use any HOME funds to undertake
any activities related to homebuyer assistance until the PJ has
submitted and HUD has approved the resale provisionsto be
used.
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Presumption of Affordability Conclusion Comments/Basis for Conclusion
D2: If thisisanew request or renewal of a presumption
issued previoudy, did the PJ submit arecent market [ ] Yes
analysisfor each neighborhood for which approval of the
presumption of affordability is sought? [ ] No
Explanation: The PJ must submit a separate market analysis [ ] N/A

for each neighborhood for which it seeks approval of a
presumption of affordability, except that it can perform a
combined market analysis for alimited number of contiguous
neighborhoods that are similarly situated with respect to
demographic profile, housing market, and economic
conditions. The analysis must be recent (performed within the
last 12 months).

Field Office Action: If yes, proceed with your review. If the
PJ did not submit amarket analysis, did not submit analyses
for al neighborhoods, or submitted analyses that were not
completed within the last 12 months, you must contact the PJ
and ask that recent market analyses supporting the presumption
be submitted. If the analyses are not submitted timely, you
must reject the presumption, and prohibit the PJ from using
any HOME funds without imposing either resale or recapture
requirements. The PJ may resubmit a new presumption request
for HUD’ s approva at any time during the program year.




Presumption of Affordability Conclusion Comments/Basis for Conclusion
D3: If themarket analysiswas originally submitted with a
previousyear’'s Annual Action Plan, doesthe Plan indicate | [ ] Yes
that the PJ has deter mined that an updated analysisis not
warranted by any changesin the neighborhood’s market [ ] No
conditions?
[ ] N/A

Explanation: If the PJ becomes aware that significant changes
in aneighborhood’ s market conditions since the preparation of
market analysis make continuation of the presumption of
affordability inappropriate, it must indicate that in its Annual
Action Plan. The PJmust indicate in the Annual Action Plan
that, in the absence of significant changes, it is continuing its
use of the presumption of affordability for another program
year.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and ask that it revise and include this
information in the presumption section of its Annual Action
Plan before continuing your review. If thisisnot possible or
the PJ fails to respond or submit an acceptable revision within
the 45-day review period, you must inform the PJin the
Annua Action Plan approval letter that HUD is disapproving
its presumption of affordability and it may not use any HOME
funds to undertake any activities related to homebuyer
assistance until the PJ has submitted and HUD has approved
the presumption of affordability.
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Presumption of Affordability Conclusion Comments/Basis for Conclusion
D4: Doesthe market analysisinclude the following:
e An evaluation of thelocation and characteristicsof | [ ] Yes
the housing and residentsin the neighborhood (e.g.,
sale prices, age and amenities of the housing stock, [] No

incomes of residents, per centage of owner -
occupants) in relation to housing and incomesin the
housing market area?

e An analysisof the current and projected incomes of
neighborhood residentsfor an average period of
affordability for homebuyersin the neighborhood
that supportsthe conclusion that a reasonablerange
of low-income familieswill continueto qualify for
mortgage financing?

Explanation: The market analysis, which can included a
combined market analysis for alimited number of contiguous
neighborhoods that are similarly situated with respect to
demographic profile, housing market, and economic
conditions, must contain this evaluation and the analysis of the
data must support the conclusion that a reasonable range of
low-income families will continue to qualify for mortgage
financing.

Field Office Action: If yes, proceed with your review. If no,
you must contact the PJ and request that an acceptable market
analysis be submitted. If the analysisis not submitted timely,
you must reject the presumption, and prohibit the PJ from
using any HOME funds without imposing either resale or
recapture requirements. The PJ may resubmit a new
presumption request for HUD’ s approval at any time during
the program year.
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Presumption of Affordability Conclusion Comments/Basis for Conclusion
D5: Doestheinformation presented in the market analysis
support the PJ’s conclusion that the following conditions [ ] Yes
arelikely to bemet in the event of aresale of the HOME-
assisted housing located in the neighborhood during the [ ] No
affordability period without theimposition of enfor cement
mechanisms by the PJ: [ ] N/A

- thehousing will be available and affordableto a
reasonable range of low-income homebuyers,

- alow-income homebuyer will occupy the
housing as a principal residence; and

- theoriginal owner will be afforded afair return
on investment?

Explanation: The market analysis must support the conclusion
that housing may be presumed to meet the resale restrictions.

If the analysisisflawed or does not support this conclusion, the
HUD Field Office must disapprove the presumption of
affordability.

Field Office Action: If yesand all other requirements related
to the presumption have been met, you may approve the
presumption of affordability. If no, you must reject the
presumption of affordability and require the use of approved
resale or recapture provisions in the neighborhood(s).

37




38



Appendix A — HOME Resale and Recapture Summary



HOME Resale and Recapture Summary

Amount Owed Back to Ll
Scenario PJ HOME Requirement Discussion Examples
HOME Account :
Considered
e Recapture
Owner Periodic loan payments— Program None o Homebuyer gets $20,000 HOME loan from PJ.
remains in unit | Receipt the program income (PI) | income Owner repays $200 per month in principal plus interest
and repays in IDIS to PJ.
HOME o Monthly $200 is program income
mortgage
principal and
interest to PJ
over time
Owner remains | Loan payoff—Receipt the Pl in Program The repayment of the HOME loan does not
in unit but elects | IDIS income terminate the affordability period. The period » Homebuyer gets $18’000 HOME Iqaq from PJ. In
o ) year 3, owner decides to pay off existing loan balance
to pay off remains in effect for written agreement and pavs $15,000 to PJ to pay off the HOME loan
outstanding timeframe unless the unitis sold. Significant pay ’ pay '
balance of impacts of this are principal residence e $15,000 is program income
HOME foan :ﬁgugi?;ir};im:gsf d ;E)preC|atlon atssale (i o Owner is still subject to principal residence and if the
P yEd: PJ stipulated it in its original agreement with the buyer,
any net proceeds agreement for shared appreciation
until the 10 year affordability period is complete.
Owner does not | Total outstanding HOME Repaid funds | PJ must attempt to bring unit into compliance .
sell but moves | investment. This is HOME and enforce the HOME written agreement. ° Homebuyer gets $16’000 HOME forgivable loan from
) . . . PJ. $1600 is forgiven for each year of occupancy. In
outand failsto | investment minus HOME First, the PJ should try to get the owner to
L ) . . year 8, owner moves out and rents the home.
occupy as principal payments received reoccupy the unit. Second, if re-occupancy
principal from owner to date. doesn’t occur, the PJ must try to recoup the o Of the $16,000 HOME loan, $12,800 has already been
residence Repayment process involves amount owed back by the owner. The P must | forgiven (8X$1600).
dg;:gg the afford wiring funds back to HUD and/or ?haa:{[es?agzurze ;n gsert?sl,vltlrzi wztrt:g i??rzgement « However, owner and/or PJ owes program back the
?subleases the | PAVIng by check (if less than incioal resigerzlc o uirer%%nt iFthe P whole $16,000 in initial HOME investment since none
N $2,000) and amending draws princip yreq ' has been repaid by owner to date.
ome)— within IDIS. does not, they are unlikely unable to enforce
assumes that the principal residence requirement and the PJ | e If instead the loan was amortizing and the owner had
the owner does itself may have to repay the outstanding HOME | already paid the PJ $10,000 in HOME principal +
not return to the investment (in essence it becomes an ineligible interest, the PJ/owner would only owe $6,000 back to
unit or sell it project). the HOME account.




HOME Resale and Recapture Summary (cont’d)

Amount Owed Back to Income to
Scenario PJ HOME Requirement Discussion Examples
HOME Account :
Considered
e Recapture
Owner Net proceeds—Receipt Recaptured PJ must stipulate recapture approach,
voluntarily sells | process identical to Pl in funds subject to net proceeds, in its agreement * OHVS:S:ZZ};%S:E tiﬁ,OOO HOME loan from PJ." In year 5
during IDIS with buyer (PJ paid first, owner paid first, '
affordability forgiveness over time, or proportional + o Outstanding HOME loan balance is $22,000. Net proceeds are
period shared appreciation option). $12,000.
o Owner repayment to PJ capped at $12,000
¢ $12,000 divided between PJ and owner according to PJ’s
selected net proceeds approach
Unit is Net proceeds—Receipt Recaptured PJ must stipulate recapture approach,
foreclosed and | process identical to Plin IDIS | funds subject to net proceeds, in its agreement » Homebuyer gets $32,000 HOME loan from PJ. In year 8,

sold to another
owner

with buyer (PJ paid first, owner paid first,
forgiveness over time, or proportional +
shared appreciation option).

private lender forecloses and home is sold.

e Outstanding HOME loan balance is $28,000. After bank is paid
at foreclosure, remaining net proceeds are $2,000.

e PJ gets $2,000 in net proceeds and no additional money is
owed




HOME Resale and Recapture Summary (cont’d)

Amount Owed Income to
Scenario Back to HOME PJ HOME Requirement Discussion Examples
Account Considered
Resale
Owner remains in Periodic loan Program None o Homebuyer gets $20,000 HOME loan from
unit and repays payments—Receipt | income PJ. Owner repays $200 per month in
HOME mortgage the Plin IDIS principal plus interest to PJ.
principal and interest ; ;
to PJ over fime o Monthly $200 is program income
Owner remains in Loan payoff— Program The repayment of the HOME loan does not terminate the o Homebuyer gets $18,000 HOME loan from
unit but elects to pay | Receipt the Pl in income affordability period. The resale provision stays in place including PJ. Inyear 3, owner decides to pay off
off outstanding IDIS the entire affordability period remains in effect and the principal existing loan balance and pays $15,000 to
balance of HOME residency requirement, as initially determined by the PJ based on PJ to pay off the HOME loan.
loan the amount of HOME investment in the unit. « $15,000 is program income
o Owner is still subject to principal residence
and at the time of sale if during the
affordability period, must sell to another low
income buyer at an affordable price
Owner does not sell | Total outstanding Repaid funds | PJ must attempt to bring unit into compliance (enforce the HOME | « CHDO gets $70,000 construction loan from

but moves out and
fails to occupy the
unit as its principal
residence during the
afford period
(subleases the
home)—assumes
that the owner does
not return to the unit
or sell it

HOME investment.
This is initial HOME
investment minus
HOME loan principal
payments received
to PJ from owner or
developer to date, if
any.

Repayment process
involves wiring funds
back to HUD and/or
paying by check (if
less than $2,000)
and amending
draws within IDIS.

written agreement). First, the PJ should try to get the owner to
reoccupy the unit. Second, if re-occupancy doesn’t occur, the PJ
must try to recoup the amount owed back by the owner. The type
of income these funds would be depends on whether owner
received a HOME loan or if financing was only provided to
developer. If owner received a HOME loan, the PJ should
include language about principal residence and owing money
back to the PJ for noncompliance. Amount owed back for
noncompliance would then be the HOME loan minus any program
income (PI) received to date. If construction financing was
provided to a developer it is unlikely that the homebuyer has
repaid any Pl to the PJ. However, the PJ’s or developer's
agreement with the owner must still specify the resale
requirements, including principal residence requirement, and
should specify penalties for noncompliance. If the developer has
repaid the HOME construction loan to the PJ, that Pl would be
counted toward the amount owed back to the program for the
noncompliant unit.

PJ. The CHDO pays back $50,000 of this
initial investment once construction is done
and unit is sold to homebuyer.

e In year 8, the owner moves out and rents the
home (but does not sell).

o Owner and/or PJ owes program back the
$20,000 remaining from the initial HOME
investment ($70,000 - $50,000), depending
on the written agreement and its
enforceability.

o |f the PJ had allowed the CHDO to keep the
funds earned from the initial sale as CHDO
proceeds and none was repaid to the PJ (no
$50,000 payment), the PJ and/or owner
would owe the program the full $70,000
initial HOME investment for the noncompliant
unit.




HOME Resale and Recapture Summary (cont’d)

Income to
Scenario Am%lgl;ﬂgvxigoBuiik to PJ HOME Requirement Discussion Examples
Considered
Resale
Owner Loan payoff, if any—Receipt the | Program None o Homebuyer gets $27,000 HOME loan from PJ. In
voluntarily sells | Plin IDIS income year 5 owner decides to sell.
g i  Outstanding HOME loan balance is $22,000.
period y o Owner repays the $22,000 to the PJ and sells to
another low income buyer at affordable price.
Unitis Answer depends on what Program None e CHDO gets $40,000 construction loan from PJ. They
foreclosed and | happens under foreclosure: income if unit repay back $30,000 of this loan to the PJ. The owner
sold to another | ¢ affordability period survives affordability also gets $15,000 in a HOME downpayment
owner foreclosure and unit is sold to period assistance grant.
another low income buyer at SUNVIives « In year 6, the owner defaults and lender forecloses
afford price, no repayment is foreclosure and the affordability period is wiped out. The home is
required unless the household ‘?hned some of sold on the open market.
Bzi’):g d?#éséinﬁlgghggyfvlgm outstanding « Owner and/or PJ owes program back the $15,000
and foreclosure sale price, the HOME loan is dowr_1payment, dependmg on the written agreement
PJ may get some repaymént for | repaid through and its enforceabily.
that HOME loan. foreclosure e The PJ and/or CHDO also owes the $10,000 of initial
f the affordability period does sale investment it did not get earn back as PI
not survive, PJ owes total Repaid funds if * In total $25,000 is owed back to the PJ's HOME
outstanding HOME investment, | affordability account, either from the owner (unlikely in this
This is initial HOME investment | period is scenario), CHDO or PJ itself ($10,000 plus $15,000).
terminated

minus program income (loan
principal payments—not interest)
received to PJ from owner or
developer to date, if any.




