U S. Department of Housing and Urban Devel opnent
Conmuni ty Pl anni ng and Devel opnent

Special Attention of: Notice: CPD 97-9

Al Secretary's Representatives

Al State/ Area Coordi nators | ssued: Septenber 12, 1997
Al CPD Division Directors Expires: Septenber 12, 1998
Al'l HOVE Coordi nators

Al HOVE Participating Jurisdictions Cross Reference:

SUBJECT: HOVE Program I nconme, Recaptured Funds, Repaynents and
CHDO Pr oceeds

1. PURPCSE

The purpose of this Notice is to provide gui dance to HOVE
participating jurisdictions (PJs) on the requirements governing
program i ncome, recaptured funds, repaynents and proceeds from
CHDO set - asi des.

. BACKGROUND

The HOVE programis authorized by Title 11 of the Cranston-Gonzal ez
Nat i onal Affordable Housing Act (NAHA), as anended (42

U S . C 12701 et seq.). The purpose of HOVE is to expand the
supply of affordable housing for | ow and very |owincone

famlies. The Act requires that any repaynent of HOMVE funds

drawmn froma jurisdiction's HOVE | nvestnent Trust Fund, and any
paynments of interest or other return of investment of such funds,
shal |l be deposited in the jurisdiction's HOVE | nvestment Trust

Fund account. Funds in the account nay only be used for HOVE

el i gi bl e housi ng.

The Act further provides for a 15% set-asi de of HOVE funds for

i nvestment only in housing to be devel oped, sponsored or owned by
conmuni ty housi ng devel opnent organi zati ons (CHDGs). The HOVE
Final Rule gives participating jurisdictions the option of
permitting a CHDO to retain proceeds resulting fromthe

i nvestment of its set-aside funds, provided the proceeds are used
for housing activities to benefit |lowincome famlies.

The requirenents of OVMB G rcular No. A-87 and those sections of
24 CFR part 85 specified in 24 CFR 92.505(a) apply to
participating jurisdictions, State recipients and any

gover nient al subreci pi ents receiving HOVE funds. The
requirenents of OVB G rcular No. A-122 and those
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sections of 24 CFR part 84 specified in 24 CFR 92.505(b)

apply to subrecipients receiving HOVE funds that are non-profit
organi zations that are not governnental subrecipients. States
are al so subject to the Intergovernnmental Cooperation Act

(31 U.S.C. 6501 et seq.) and 31 CFR part 205.

I, PROGRAM | NCOVE

Programincone is defined for the first tine in the Septenber 16,
1996, HOMVE Final Rule. However, programincome requirenents are
not new and have a statutory basis. Programincone is the
repaynent, interest and return on the HOMVE i nvestnent. Not al
funds received by a participating jurisdiction are program

i ncome. However, for nost participating jurisdictions, program
income is the nost significant category of funds received.
Program i ncome may be generated by HOVE assisted activities which
are adm ni stered by a participating jurisdiction, subrecipient or
State recipient, or by activities funded from natching
contributions. Programincome nay al so be generated by housing
whi ch i s devel oped, sponsored or owned by CHDGs when the
participating jurisdiction requires the CHDO proceeds to be
returned to the [ocal HOVE account. Funds generated by CHDOs are
di scussed nore fully under Section VI. CHDO Projects: Proceeds,
Program I ncome and Recaptured Funds.

A. DEFI NI TION OF PROGRAM | NCOVE

HOMVE programinconme is defined in the Definitions section of the
HOVE Final Rule at 24 CFR 92.2. Program i ncone neans gross incone
received by the participating jurisdiction, subrecipient or State
reci pient which is directly generated fromthe use of HOVE funds
(i ncl udi ng HOVE program i ncone) and matching contributions. Wen
programincone is generated by housing that is only partially
assisted with HOVE funds or matching funds, the income shall be
prorated to reflect the percentage of HOVE funds or match used.
Following is a list of exanples. Please note that this is not an
exclusive list.

(1) Proceeds fromthe disposition by sale or long-termlease of
real property acquired, rehabilitated, or constructed wth HOVE
funds or matching contributions;

(2) Goss incone fromthe use or rental of real property, owned
by the participating jurisdiction, State recipient, or a
subreci pient, that was acquired, rehabilitated, or constructed
wi th HOVE funds or matching contributions, |ess costs incidental
to generation of the income (Note: rental income from property
owned by entities other than the participating jurisdiction, a
State recipient or a subrecipient does not constitute program
i ncome) ;

(3) Paynents of principal and interest on | oans nade usi ng HOVE
funds or matching contributions;

(4) Proceeds fromthe sale of |oans nmade with HOVE funds or
mat chi ng contri buti ons;
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(5) Proceeds fromthe sale of obligations secured by | oans nade
wi th HOVE funds or matching contributions;

(6) Interest earned on programincone pending its disposition; and

(7) Any other interest or return on the investnment pernmitted under
892. 205(b) of HOVE funds or matching contributions (Note: this does
not include recaptured funds,
repaynents or CHDO proceeds).

I ncome generated by a project which is funded with program

i ncome, is also HOVE programincone. Note that the Final Rule at
24 CFR 92.2 defines HOVE funds as funds nmade avail abl e t hrough

al l ocations and real | ocations, plus programincone.

Al'so note that interest earned on funds in the participating
jurisdiction's | ocal HOVE account or on HOVE funds retained by
subrecipients or State recipients also constitutes HOVE program
i ncone.

If ajurisdictionis no longer a participating jurisdiction when
the programincone is received, the funds are not subject to the
HOVE program i ncome requirenments, pursuant to 24 CFR
92.503(a)(2).

B. ACCQOUNTI NG FOR PROGRAM | NCOVE

Participating jurisdictions nust maintain records which
adequately identify the source and application of their HOVE
funds (including programincone) as part of the financial
transactions of their HOVE program consistent with generally
accepted accounting principles and the requirenents of 24 CFR
part 85.20. States which are participating jurisdictions nust
expend and account for HOVE funds in accordance with State | aws
and procedures, as required by 24 CFR 85.20(a). States are also
governed by the Intergovernnmental Cooperation Act (31 U S.C. 6501
et seq.) and 31 CFR part 205 which prescribe rules and procedures
for the transfer of funds between the Federal Governnent and
States, including interest accrual provisions.

The participating jurisdiction is not required to identify
program i nconme by program fundi ng year. However, the
participating jurisdiction nmust be able to identify which
projects generated programincone and which projects received
program i nconme, including the anbunt. The participating
jurisdiction nust also be able to reasonably predict anticipated
program i ncome during the next programyear. Thus, the
participating jurisdiction's financial nanagenent system shoul d
enable the PJ to track programincone receivable (such as the
amount and date of principal and interest due on a HOVE | oan).

The participating jurisdiction is responsible for ensuring that
the required program and financial records are maintained for
both HOVE assisted projects which it adnministers and projects
which are administered by its State recipients or subrecipients.
24 CFR 92.508 identifies the records which nust be naintained.
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C. I NTEREST EARNED ON HOVE ACCOUNTS

The HOVE Final Rule and 24 CFR Part 85 do not specify whether the
participating jurisdiction's HOVE account nust be interest
bearing. In accordance with 24 CFR 92.502(c)(2), HOVE all ocation
funds drawn fromthe U S. Treasury account nust be expended for
eligible costs within fifteen days fromthe date the funds are
drawn down.

Participating jurisdictions which are not States nay retain

i nterest earned on HOVE funds drawn down fromthe U S. Treasury,
provided the interest is earned within this fifteen day period.
The participating jurisdiction may retain any interest earned on
other funds in its designated account (such as programincone,
recaptured funds and repaynents) for eligible programcosts,
regardl ess of the tine period during which the interest is

ear ned.

Participating jurisdictions which are States are governed by the
I nt ergover nnent al Cooperation Act (31 U.S.C. 6501 et seq.) and 31
CFR part 205.

D. EXCESS DRAVWDOMNS

Any HOME funds which are drawn down in excess of cash needs nust
be returned to HUD for deposit in the participating
jurisdiction's United States Treasury account. |n accordance
with 24 CFR 92.502(c)(2), for participating jurisdictions which
are not States, HOVE funds which are drawn down and not expended
for eligible costs within fifteen days of drawdown, nust be
returned to HUD. Any interest which is earned on these HOMVE
funds after fifteen days,fromthe initial drawdown, belongs to
the U S. Treasury and nust be pronptly renmitted to the Treasury
at least quarterly (except that amounts up to $1 00 per year my
be retained for adm nistrative expenses). Participating
jurisdictions which are States are governed by the

I nt ergover nnental Cooperation Act (31 U.S.C. 6501 et seq.) and 31
CFR part 205.

E. DI SBURSEMENT OF PROGRAM | NCOVE

HOMVE funds in the | ocal account of the HOVE I nvestment Trust Fund
nmust be di sbursed before drawdown requests are made for HOVE
funds in the United States Treasury account, in accordance wth
24 CFR 92.502(c)(3). Therefore, programincone which is deposited
into the | ocal account nust be used before additional HOVE

al l ocation funds are drawn down. A participating jurisdiction
may not draw down HOME al | ocation funds while allow ng program
income to accurmulate in its local account. Avail able program

i ncome nust be used to pay the next eligible programcost (or
portion thereof).

Participating jurisdictions are not required to use extraordinary
procedures to deternine the anmount of programincone avail abl e at
the tine of a drawdown request. |If the participating
jurisdiction's accounting systemreports on cash bal ances at
reasonabl e, periodic intervals (not to exceed 30 days), then the
participating jurisdiction can wait until its report is generated
to determ ne the cash bal ance (including programincone) on hand.
The HOVE program does not require that "excess" programincome on
hand at the end of a participating jurisdiction' s program year be
returned to its HOVE I nvestment Trust Fund U.S. Treasury account.
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F. PROGRAM | NCOVE AND CONSORTI UMS

Program i ncome derived fromconsortium activities undertaken by
or within a consortium nmenber unit of general |ocal government is
program i ncome of the consortium The Consortium Agreenent nay
permt a menber to retain programincone for other HOMVE
activities within that nenber's boundaries, provided the menber
uses the programincone before additional HOVE funds are drawn
down for use within its boundaries. |n accordance with 24 CFR
92.503(a)(3), any programincone on hand when a consorti um nenber
termnates its participation in the consortium as well as any
future programincone (accounts receivable), is programinconme of
the remaining consortium (i.e. the participating jurisdiction)
and may not be retained by the former consortium nmenber

G SUBRECI PI ENT AND STATE RECI PI ENT PROGRAM | NCOVE

In accordance with 24 CFR 92.503(a) (1), a participating
jurisdiction may authorize a subrecipient or State recipient to
retain programinconme for additional HOVE projects pursuant to a
Witten Agreenent.

Any programincone retained by a subrecipient or State recipient
nmust be di sbursed by that subrecipient or State recipient before it
receives additional HOVE funds. Wen deternining whether there are
funds available in a participating jurisdiction's Trust Fund | oca
account, programincone retained by its subrecipients and State
recipients is treated separately. For exanples programincone
which is available in the account of one State recipient would not
prevent the State from drawi ng down funds for another State
reci pi ent or subrecipient which has no funds in its account.

Upon expiration of a Witten Agreenent, any programincome on
hand as well as any future programincone (accounts receivable)
must be returned to the participating jurisdiction, as specified
inthe Witten Agreenent.

The participating jurisdiction retains responsibility in
accordance with 24 CFR 92.504(a) for HOVE activities which are
carried out by its subrecipients and State recipients. The
participating jurisdiction must account for the source and
application of HOVE funds received by its subrecipients or State
reci pients. The participating jurisdiction nust ensure that its
subreci pients and State recipients neet the standards for
financial managenent systens of 24 CFR Part 85.20 or 24 CFR part
84.21, as applicable, including controls for the receipt and
expendi ture of programincone. The participating jurisdiction's
Witten Agreenent with its subrecipients and State recipients
should clearly identify the procedures to be foll owed.

Participating jurisdictions nust carefully nonitor each
subrecipient and State recipient to ensure adequate program
performance in accordance with the terms of the Witten
Agreenent. |f a subrecipient or State recipient is accunul ating
a substantial anpbunt of programincome, the participating
jurisdiction needs to take appropriate actions to address this
performance i ssue. These actions nay include requesting that the
subrecipient or State recipient return the programinconme to the
participating jurisdiction's Trust Fund |ocal account.
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H USE OF PROGRAM | NCOVE

The Resources Section of the Consolidated Plan's Action Plan nust
descri be the Federal resources, including programincone, which
are expected to be available to address priority needs and

speci fic objectives during the consolidated program year

pursuant to 24 CFR 91.220 for |ocal governnments, 24 CFR 91. 320
for State governments and 24 CFR 91.420 for consortia.
Participating jurisdictions nust also describe the activities to
be undertaken with the Federal resources which have been
identified.

Activities assisted with HOVE programincone are treated the sane
as those assisted with the HOVE allocation. Al HOVE program

rul es and requirenments apply. For exanmple, all costs financed

wi th programincome rmust be HOMVE eligible. The ambunt of program
i ncome nust be included when cal culating the total anount of HOVE
assi stance for the purposes of allocating costs in accordance
with 24 CFR 92.205(d) and designating Honme-assisted units in
accordance with 24 CFR 92.2520). In addition, the anount of

assi stance provided by programincone nust be included when
determi ning conpliance with the follow ng requirenments: 24 CFR
92. 250(a) concerning the nmaxi mum per-unit subsidy anount; 24 CFR
92. 250( b) concerning subsidy layering; 24 CFR 92.252(b)
concerning additional rent limtations; 24 CFR 92.252(e)
concerning applicable affordability periods for rental housing;
and 92. 254 concerning applicable affordability periods for
hormeowner shi p housi ng.

1. PROGRAM | NCOVE AND REVCLVI NG LOAN FUNDS

The HOVE program does not permt the establishment of Revol ving
Loan Funds. However, when a subrecipient or State recipient
admi ni sters only one HOVE activity (such as a rehabilitation |oan
program and the participating jurisdiction has authorized that
program i ncome nay be retained, the activity nmay operate in a
manner which is sinlar to some Revol ving Loan Funds. 1In such
cases, programinconme is deposited directly into the State
reci pi ent or subrecipient account for use in funding additiona
HOMVE projects. Al requirements governing the receipt and
expendi ture of HOVE programincome nust be net in admnistering
the funds in this account. These requirenents include the
prohi bi ti ons agai nst drawi ng down additional HOVE funds fromthe
U S. Treasury before using cash bal ances in the designated
account, and accunul ating programincone. Participating
jurisdictions may not authorize the establishment of multiple
HOVE accounts for the same subrecipient or State recipient in
order to create "de facto" Revol ving Loan Funds.

J. PROGRAM | NCOVE AND THE ADM NI STRATI VE COST CAP, CHDO SET
ASI DE AND MATCHI NG CONTRI BUTI ONS

The amount of programincome deposited in the Trust Fund | oca
account increases the ampunt a participating jurisdiction my
expend on eligible adnmi nistrative and planning costs. In
accordance with 24 CFR 92.207, a participating jurisdiction my
use additional HOVE funds for eligible adm nistrative and

pl anni ng costs in an amount up to 10% of the programincone
amount deposited in its Trust Fund | ocal account during the
programyear. Only programincone deposited in the |ocal Trust
Fund account may be included when maki ng
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this calculation. Programincome which is retained by State

reci pients or subrecipients may not be included, and therefore

such incone does not Increase the anount of funds which may be

used for administrative and planning costs. |If the participating
jurisdiction does not expend the full anmpunt authorized for eligible
adm ni strative and planning costs during the programyear, it nmay use
any remai ni ng bal ance during subsequent program years.

The amount of programinconme deposited in the Trust Fund | oca
account during a programyear is not included when cal cul ating

t he m ni mum amount of HOVE funds which rmust be reserved for

proj ects which are devel oped, sponsored or owned by CHDOS. In
accordance with 24 CFR 92.300(a), conpliance with this

requi renent is based on reserving within 24 nonths, an anount for
CHDO projects which is not |ess than 15% of the HOVE al |l ocati on
Li kewi se, the anpunt of programincone deposited during a program
year does not increase the maxi mum amount of funds which may be
used for CHDO capacity building [(24 CFR 92.300(b)], CHDO
operati ng expenses (24 CFR 92.208) or CHDO project-specific
techni cal assistance, site control and seed noney |oans (24 CFR
92.301).

The amount of programincome deposited in the Trust Fund | oca
account during a programyear is not included when cal cul ating
t he anobunt of required matching contributions. |n accordance
with 24 CFR 92.218, matching contributions nmust total not |ess
than 25% of the funds drawn down fromthe jurisdiction's HOVE
I nvest ment Trust Fund Treasury account in that fiscal year
(except for funds drawn for certain identified purposes).

K. PROGRAM | NCOVE AND | NCOVE TARGETI NG

In accordance with 24 CFR 92.216 "Incone targeting: Tenant-based
rental assistance and rental units", HOVE funds nmade avail abl e
during a fiscal year must be invested so that not |ess than 90%

of all fam lies receiving rental assistance or occupying renta
units assisted froma fiscal year HOVE allocation are famlies
whose annual incomes do not exceed 60% of the median fanmly

income for the area. When cal cul ating whether the inconme targeting
requi renent has been net, programincome nust be included.

When programincone is used in conbination with HOVE all ocation
funds for the sane rental assistance or rental units, no separate
record keeping for the programinconme investnent is required.

For such activities, the inconme targeting requirenent is net for
the programincone investnent to the same extent that it is net
for the investnent of the fiscal year HOVE all ocation

When the participating jurisdiction (or subrecipient or State
reci pient) funds a rental assistance activity or activities
solely with programincone, then the participating jurisdiction
nmust docurent that the inconme targeting requirenment has been mnet
as follows. The participating jurisdiction nust record al

rental assistance activities which are wholly set-up or comm tted
with programincone during a fiscal year. Upon conpletion of
these activities, the participating jurisdiction nmust record the
i ncome of the famlies receiving the rental assistance or
occupying the rental units and conbine this data with the data on
fam lies who are assisted with the corresponding fiscal year HOVE
all ocation. The conbined total of assisted famlies is then used
to determi ne whether the incone targeting requirenent has been
met for the fiscal year HOVE al |l ocation plus programincone.
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In accordance with 24 CFR 92.217 "l ncome targeting:
Honeowner shi p*, HOVE funds nmade avail abl e during a fiscal year
must be invested so that 100% of these funds are invested Iin
dwelling units that are occupi ed by househol ds that qualify as
lowinconme fanmlies. Wen programincone is used in conbination
with Horme allocation funds for the sane honeownership activity,
no separate record keeping for the programincone investment is
required. Wen the participating jurisdiction (or subrecipient
or State recipient) funds an entire honeownership activity or
activities with programinconme, the participating jurisdiction
must docurment that 1 00% of the programincone funds have been
used for honeownershi p assistance which neets the requirenents of
24 CFR 92.217.

L. PROGRAM | NCOVE AND HOVE DEADLI NES

The armount of program income deposited and expended during a
program year does not affect a participating jurisdiction's
ability to meet the 24 nonth CHDO conm tnent deadline required by
24 CFR 92.500(d) (1), since conpliance with this deadline is
determ ned by the ampbunt of HOVE funds reserved regardl ess of
whet her future costs are paid with programincone or the HOVE

al I ocati on.

The armount of programincome deposited and expended during a
program year does not affect a participating jurisdiction's
ability to neet the 24 nonth HOME funds conmitnent deadline

requi red by 24 CFR 92.500(d)(2), since conpliance with this
deadline is determ ned by the ampunt of HOME funds committed
regardl ess of whether future expenditures are funded with program
i ncome or the HOMVE al |l ocation

The amount of programinconme deposited and expended during a
program year does not affect a participating jurisdiction's
ability to meet the 25% match requirement required by 24 CFR
92.218, since conpliance with the matching requirenent is based
on the percent of HOVE allocation funds drawn down fromthe
jurisdiction's HOVE I nvestnent Trust Fund Treasury account during
the fiscal year. Programincone nust be expended before
addi ti onal HOVE funds are drawn down from the Treasury.

However, the anmount of programincome may affect a participating
jurisdiction's ability to neet the five year expenditure deadline
requi red by 24 CFR 92.500(d)(3). Since programincome nust be

di sbursed before additional HOVE funds are drawn down fromthe

U S. Treasury account, a participating jurisdiction with
significant amounts of programincone may find that it has an
unanti ci pat ed bal ance of unexpended HOVE al | ocati on funds at the
end of the deadline period. A participating jurisdiction rust

gi ve careful attention to program design and managenent to ensure
that it is able to expend both programincone and its HOVE
allocation within the regulatory deadline timefranes.

M C M AND PROGRAM | NCOME

The Cash and Managenent Information System (C/M) does not record
the recei pt of programincone. Since programincone is deposited
in the Trust Fund local account (or retained by an authorized
subrecipient or State recipient) and not in the U 'S Treasury
account, programincone is not drawn down through the G M

system


/offices/cpd/affordablehousing/lawsandregs/regs/home/sube/92217.cfm
/offices/cpd/affordablehousing/lawsandregs/regs/home/sube/92218.cfm

A project is set-up in CM for the estinmated amount of the HOVE

funds which will be needed. The estimated anmount of programincone is
not identified in the M at project set-up since programincone mnust
be used to pay the next cost and can not be set aside for a specific
project. Thus, it is difficult for a participating jurisdiction to
estimate at set-up how much programincone will be used to fund a
project. Upon conpletion of a HOVE rental or honeownership (but not
TBRA) project, the actual expenditure of any programincone is reported
on the HOVE Program Inconme |ine on the HOME C/ M Project Conpletion
Report. At that tinme, any HOVE al l ocation funds set-up but not expended
(because programincone was avail able or for other reasons) are

avail able to conmit to other HOMVE projects.

In the limted circunmstances where programincone may be used to
fully fund a project, a participating jurisdiction may find it
useful to set up a project in UM wth at |east $1 of HOVE

all ocation funds, in order to use the M systemto report the
total use of HOME all ocation and program i ncone used for a

conpl eted project. There is no similar provision for TBRA since
there is no TBRA conpletion report. In those cases where
sufficient programincone is available to fund an entire project,
and the participating jurisdiction chooses not to set up the
project in the M system the project would not be reported
through M. However, the project would be reported as part of
t he Consolidated Pl an annual performance report.

A participating jurisdiction, subrecipient or State recipient my
not allow programinconme to accunul ate for the purpose of funding
an entire project with programincone, or for any other purpose.
A project may be fully funded with programincone only if ful
expenditure will occur imediately (for exanple, a down paynent
assi stance project which is set-up the day before the closing) or
in the case of certain subrecipient or State recipient activities
(see Section Ill. I. Programlncome and Revol ving Loan Funds).

O herwi se, the project must be set-up in M for the estimted
amount of HOVE funds that are needed for the project.

N. 1 DIS AND PROGRAM | NCOVE

The CPD Integrated Disbursement and Infornmation System (ID'S) is
designed to record the recei pt and use of HOVE program i ncone.
Note that HUD through ID'S does not actually collect or disburse
the programincone. A participating jurisdiction sets up a
Program i nconme Fund through IDIS to record the recei pt of program
i ncome. Once the Program Inconme Fund is set-up, IDS
autonmatically applies the programincone reported to the next
activity or activities for which a drawdown is requested.
Participating jurisdictions also have the option of correlating
each programincone receipt with the ID S activity which
generated the programincome. The ID S User Manual provides
specific instructions on the IDS programincone process and
identifies the various reports which can be generat ed.

O PROGRAM | NCOVE AND VATCH

To be recogni zed as a cash contribution, matching funds nust be
non-federal and pernmanently contributed to affordable housing or
to the HOVE program Therefore, in accordance with 24 CFR
92.220(a)(1), to receive match credit for the full amunt of a
loan to a HOVE assisted project or to affordable housing that is
not HOME assisted, all repaynent, interest or other return of the
i nvestment fromthe match contribution nust be deposited in
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the participating jurisdiction's HOVE I nvestnment Trust Fund | oca
account (or in a designated subrecipient or State recipient

account in accordance with the Witten Agreenent). |f such funds
are not deposited in the required account, the participating
jurisdiction can not take match credit for the full |oan ampunt.

Requi renents for how to determ ne the grant equival ent of such

| oans are set forth in 24 CFR 92.220(a)(1)(iii). Further guidance
is provided in Notice CPD 97-03 "HOVE Program Match Cui dance" (as
may be updat ed).

V. RECAPTURED FUNDS

Recaptured funds are HOVE funds which are recouped by the
participating jurisdiction (or subrecipient, State recipient or
CHDO) when HOME assi sted honmeownershi p housi ng does not conti nue
to be the principal residence of the assisted honebuyer for the
full affordability period required by 24 CFR 92.254(a)(4). The
amount of the recapture is determ ned by the recapture

requi renents established by the participating jurisdiction in
accordance with 24 CFR 92.254(a)(5)(ii). In accordance with 24
CFR 92.503(c), recaptured funds nmust be deposited in the
participating jurisdiction's HOMVE | nvestnent Trust Fund | oca
account, unless the participating jurisdiction pernmts a
subrecipient, State recipient or CHDOto retain the recaptured
funds pursuant to the Witten Agreement required by 24 CFR
92.504. The Witten Agreenent nust state that upon termni nation
recaptured funds rmust be returned to the participating
jurisdiction.

Recapt ured funds deposited in the | ocal HOVE account (or
subrecipient, State recipient or CHDO account pursuant to the
Witten Agreenent), becone part of the HOVE funds avail able for
paynment of the next programcost. Thus, recaptured funds must be
used for eligible HOVE activities in accordance with the

requi renents of the HOVE statute and regul ations, in the sane
manner as program i ncone nmust be used (see gui dance under Section
[11. Programlnconme). However, unlike programincone, since
recaptured funds represent a return of the original HOVE

i nvestment, 10% of the recaptured funds nmay not be used for
eligible adm ni strative and pl anni ng costs.

The C M system does not provide for a separate tracking or
accounting for recaptured funds. Participating jurisdictions
which are using IDI'S, must report recaptured funds as additions
to the IDIS Program | ncone fund, in the sane nanner as program
income is reported. This ensures that IDI'S automatically applies
reported recaptured funds to the next activity or activities for
whi ch a drawdown is requested.

Participating jurisdictions nust enforce the recapture agreenents
and account for the source and application of recaptured funds,
in accordance with the record keeping requirenments of 24 CFR
92.508. If a subrecipient, State recipient or CHDOis permtted
to retain recaptured funds, participating jurisdictions mnust
nonitor to ensure conpliance with all applicable HOVE
requirenents and the terms of the Witten Agreenent.

Participating jurisdictions may establish affordability periods
whi ch exceed the m ni num periods established by the HOVE

regul ations. Any funds recouped after the period nmandated by 24
CFR 92.254(a)(4) constitute programincone.
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V. REPAYMENTS

Repaynents are HOVE funds which the participating jurisdiction
nmust repay because the funds were invested in a project which was
term nated before conmpletion (either voluntarily or

i nvoluntarily), or invested in housing which failed to conply
with the affordability requirements specified in 24 CFR 92. 252 or
92.254. Repaynents al so include the repaynent of project specific
CHDO t echni cal assistance, site control and seed noney | oans
pursuant to 24 CFR 92. 301, when the participating jurisdiction
does not waive | oan repaynent and the project is term nated

bef ore conpl eti on.

In accordance with 24 CFR 92.503(b)(3), if the HOVE funds were
originally disbursed fromthe participating jurisdiction's HOVE

I nvestment Trust Fund U.S. Treasury account (i.e., the HOVE

al l ocation), they must be repaid to the Treasury account. |If the
HOVE funds were di shursed fromthe participating jurisdiction's
HOMVE | nvest ment Trust Fund | ocal account (i.e., programincone or
recaptured funds), they nmust be repaid to the | ocal account.
Repaynents nmay not be made to a subrecipient, State recipient or
CHDO account .

Repaynents deposited in the | ocal HOVE account becone part of the
HOVE funds avail abl e for paynent of the next program cost. Thus,
repaynents must be used for eligible HOVE activities in
accordance with the requirenents of the HOVE statute and

regul ations, in the same manner as programincone must be used.
(See gui dance under Section Ill. Programlnconme). However
unl i ke programincone, since repaynents represent a return of the
original HOVE investnent, 10% of the repaynent funds may not be
used for eligible adm nistrative and pl anni ng costs.

The C/M system does not provide for a separate tracking or
accounting for repaynent funds. Participating jurisdictions
which are using ID'S, nust report repaynent funds as additions to
the 1DIS Program I ncorme fund, in the same manner as program
income is reported. This ensures that IDI'S automatically applies
reported repaynent funds to the next activity or activities for
whi ch a drawdown is requested.

Participating jurisdictions nust enforce the repaynent

requi renents. The participating jurisdiction must ensure that

the full anmount of any required repaynent is nade to the
appropriate Trust Fund account, even when it is unsuccessful in
obtai ning the required repaynent froma subrecipient, State

reci pient, CHDO, project owner, project devel oper or other entity.

VI. CHDO PRQJIECTS: PROCEEDS, PROGRAM | NCOVE AND RECAPTURED FUNDS

The HOVE Final Rule at 24 CFR 92.300(a)(2) gives participating
jurisdictions the option of pernmitting CHDOs to retain any proceeds
resulting fromthe CHDO s investnment of its CHDO set-aside funds or
requiring the CHDO to return these proceeds to the participating
jurisdiction. Rental incone which is generated by a CHDO owned proj ect
does not constitute CHDO proceeds. Proceeds which are returned to the
participating jurisdiction constitute HOVE programincone and are
subject to all of the HOVE programinconme requirenments. Proceeds which
the CHDO is permitted to retain are not HOVE program inconme and,
therefore, are not subject to the HOVE requirenments, except as descri bed
bel ow. This option provides CHDOs with an equity stake in their

proj ects.
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Exanpl es of CHDO proceeds are funds resulting from the pernanent
financing of a CHDO project which is used to pay off a CHDO
financed construction loan; the sale of CHDO sponsored renta
housing to a second non-profit; the sale of CHDO devel oped
honeowner shi p housi ng; the principal and interest payments froma
| oan to a buyer of CHDO devel oped honeownershi p housi ng.

Once CHDO proceeds are used, there are no further HOVE
requi renents which nust be net. Funds generated fromthe use of
CHDO proceeds are not CHDO proceeds.

A. USE OF CHDO PROCEEDS

The CHDO nust use any CHDO proceeds which it is authorized to

retain, for HOVE-eligible or other housing activities to benefit
lowincone famlies, as required by 24 CFR 92.300(a)(2). A
participating jurisdiction may use its own definition of

"l owi ncone" famly. Exanples of affordable housing activities which
may be funded with CHDO proceeds include: energency repairs,

project operating costs and reserves, housing refinancing costs,

CHDO oper ati ng expenses and honebuyer counseli ng.

CHDO proceeds which are retained by a CHDO are not subject to the
requi renents of the HOVE regul ati ons, except for 24 CFR
92.300(a)(2). Thus, the Davis-Bacon Act, National Environnenta
Pol i cies Act and Uni form Rel ocati on Assistance and Real Property
Acqui sition Policies Act do not apply to the use of CHDO
proceeds. However, because CHDO proceeds are derived fromthe
expendi ture of HOVE funds, any activities which are funded with
CHDO proceeds may not be contributed as match.

B. WRI TTEN AGREEMENT

The participating jurisdiction (or subrecipient or State

reci pient) must execute a Witten Agreenent with the CHDO in
accordance with 24 CFR 92.504(c)(3). The Agreenent nust specify
whet her any proceeds resulting fromthe use of the CHDO set-aside,
may be retained by the CHDO or nust be returned to the
participating jurisdiction (or subrecipient or State recipient).

If the CHDO proceeds are retained, the Witten Agreenment nust
identify the HOVE eligible or other housing activities to benefit
lowinconme fanilies which will be funded with the proceeds, as
wel | as any other requirements, such as expenditure deadlines,
whi ch nmust be nmet. The participating jurisdiction may establish
nore stringent requirenments than those required by the HOVE Fina
Rule. The Witten Agreement also must clearly identify the
records to be nmintained by the CHDO and any reports which mnust
be submitted. The participating jurisdiction nust nmonitor the
CHDO s conpliance with the terns of the Witten Agreenent.

HOVE requirements continue to apply as long as a CHDO recei ves
and uses CHDO proceeds, even if the CHDO proceeds are received or
used after the Witten Agreenent has expired. For exanple, if a
CHDO s Witten Agreenent expires after a five year affordability
peri od, but the CHDO has devel oped a project which includes a
CHDO financed loan with a ten year repaynent term the HOVE

requi renents governi ng CHDO proceeds apply to the
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repaynents received during the full ten year term The
participating jurisdiction's Witten Agreement with the CHDO
shoul d identify the requirenents which apply to any CHDO proceeds
which are received after the agreenent's expiration date

C. CHDGOS ACTI NG AS SUBRECI PI ENTS

If a CHDOis functioning in the capacity of a subrecipient, any
funds generated from HOVE assisted activity are program i ncone
and not CHDO proceeds. Therefore, such funds are subject to the
HOVE requirenents pertaining to programincone. The HOVE Fina
Rul e at 24 CFR 92.300(a)(1) clarifies that a CHDO, in connection
wi th housing it devel ops, sponsors or owns using CHDO HOME funds,
may provide direct honeownership assistance (e.g. downpaynent
assi stance) and not be considered a subrecipient, at the option
of the participating jurisdiction.

D. RECAPTURED FUNDS

CHDO proceeds do not include funds which are recaptured by the
CHDO because the assisted honeownershi p housi ng does not continue
to be the principal residence of the assisted honebuyer for the
affordability period, as required by 24 CFR 92.254(a)(5)(ii).
Recaptured funds are subject to the requirenments of 24 CFR
92.503(c). Recaptured funds nust be deposited in the
participating jurisdiction's HOVE Trust Fund | ocal account.
Participating jurisdictions nmay not authorize CHDGs to retain
recaptured funds.
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