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Exchange, Incorporated as Covered Securities for the Purpose of Section 18 of the
Securities Act of 1933

Dear Ms. Murphy:

By this Petition, C2 Options Exchange, Incorporated (“C2” or the “Exchange™) requests
that the Securities and Exchange Commission (the “Commission”) institute a rulemaking
proceedingl to amend Rule 146(b) pursuant to the Securities Act of 1933 (the “Securities Act”)
to designate securities listed on C2 as “covered securities” for the purpose of Section 18 of the
Securities Act.’ Under Section 18, the Commission is permitted to designate as “covered
securities,” the offering of which are exempt from state regulation, securities that are

“(A) listed, or authorized for listing, on the New York Stock Exchange (“NYSE") or the American
Stock Exchange’, or listed, or authorized for listing, on the National Market System of the Nasdaq
Stock Market® (or any successor to such entities) (collectively, the “Named Markets”);’

(B) listed, or authorized ror listing, on a national securities exchange (or tier or segment thereof)
that has listing standards that the Commission determines by rule (on its own initiative or on the
basis of a petition) are substantially similar to the listing standards applicable to securities
described in subparagraph (A); or

(C) is a security of the same issuer that is equal in seniority or that is a senior security to a security
described in subparagraph (A) or (B).”®

' See Securities and Exchange Commission Rules of Practice, Rule 192, 17 CFR 201.192.

217 CFR 230.146(b).

*15 U.S.C. 77a et seq.

Y15USC. T

* Now known as NYSE Amex LLC (“Amex”).

® Now known as NASDAQ Stock Market LLC (*“NASDAQ").

7 In 1998, the Commission, on its own initiative, determined that it had the statutory authority to designate securities
listed, or authorized for listing, on the Named Markets as “covered securities.” Securities Act Release No. 7494, 63
FR 3032 (January 21, 1998).

$15US.C. 77r.

C2 Options Exchange, Incorporated 400 S. LaSalle Street, Chicago, IL 60605 www.c2exchange.com
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Background

In 1996, Congress adopted The National Securities Markets Improvement Act of 1996
(“NSMIA”)9 because “the system of dual Federal and state securities regulation [had] resulted in
a degree of duplicative and unnecessary regulation”'® and “this duplicative regulation tends to
raise the cost of capital to American issuers of securities without providing commensurate
protection to investors or to our markets.”'! On October 11, 1996, NSMIA was signed into law.
NSMIA modified Section 18 of the Securities Act to provide exclusive federal regulation of
securities listed on one of the Named Markets. Further, “in order to avoid competitive disparities,
Congress provided the Commission with the discretionary authority to extend similar preemption
treatment to” securities listed on another market that has listing standards that are substantially
similar to the listing standards of one of the Named Markets.'?

When NSMIA was adopted, Congress was well aware of how the states had adopted and
enforced their “blue sky” laws. As noted in the Senate Report, “states have exempted from their
‘blue sky’ regulation securities traded on the New York Stock Exchange, the American Stock
Exchange and the National Market System of Nasdaq. The bill codifies these exemptions.. B n
fact, while the historic exemptions for the NYSE and Amex were, for the most part, based upon
statutes in the different states, the Nasdaq National Market exemption resulted from the
execution of a Memorandum of Understanding (“MOU”), which followed lengthy negotiations
between the North American Securities Administrators Association (“NASAA”) and the
National Association of Securities Dealers (“NASD”). Thereafter, NASAA entered into similar
MOUs with respect to certain securities listed on various regional exchanges and the
Commission, as noted below, later exercised its discretionary authority to designate these same
securities as “covered securities.”

Since 1998, the Commission has exercised its discretionary authority to designate in Rule
146(b)"* as covered securities, for the purposes of Section 18 of the Securities Act, the securities
listed on (i) Tier I of the NYSE Arca, Inc. (“NYSE Arca”);"® (ii2 Tier I of the Philadelphia Stock
Exchange, Inc. (now NASDAQ OMX PHLX LLC or “Phlx”);'® (iii) Chicago Board Options
Exchange, Incorporated (“CBOE”);'"” (iv) the International Securities Exchange, LLC (“ISE”);'®
and (v) the Nasdaq Capital Market (formerly The Nasdaq Small Cap Market)'® (which, together
with the Named Markets, are referred to herein as the “Exempt Markets”). On October 8, 2010,

® Pub. L. 104-290, 110 Stat. 3416 (1996).
:‘l’ H.F. Conf. Rep. No. 864, 104® Cong., 2d Sess. (1996).
Id.
2 Securities Act Release No. 7422 (June 9, 1997), 62 FR 32705 at 32706 (June 17, 1997).
'3 Senate Rep. No. 293, 104" Cong., 2d sess. (1996) at 14.
17 CFR § 230.146.
'3 Securities Act Release No. 7494, Securities Exchange Act Release No. 39542 (January 13, 1998), 63 FR 3032
(January 21, 1998).
16
1d.
17 E-
18 Securities Act Release No. 8442 (July 14, 2004), 69 FR 43295 (January 20, 2004).
1% Securities Act Release No. 8791 (April 18, 2007), 72 FR 20410 (April 24, 2007).
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the Nasdaq Options Market (“NOM?) filed a petition to become an Exempt Market. 2 0On May
26,2011, BATS Exchange, Inc. (“BATS”) filed a petition to become an Exempt Market,?! and
on August 8, 2011, the Commission published for comment a proposed rule to add BATS to

Rule 146(b). k2 C2 believes that the NOM Petition is currently pending before the Commission.

The securities that are currently listed on C2 consist of standardized options issued and
guaranteed by The Options Clearing Corporation (“OCC”) that are also listed on at least one of
the other optlons exchanges that is either a Named Market or an Exempt Market.?® The
Exchange may, in the future, list standardized options issued and guaranteed by OCC that may
not be listed on a Named Market or an Exempt Market.

The Exchange believes that all exchange-traded options are “covered securities” under
the plain statutory language of the Securities Act. Section 18(b)(1)(C) defines a “covered
security” as one that is “of the same issuer that is equal in seniority...to a security” that is listed
an Exempt Market.2* Every exchange-traded option cleared by OCC is: (i) a security of the same
issuer (OCC), and (ii) all OCC-issued options are “equal in seniority,” and (iii) most
standardized options are listed on Exempt Markets, therefore (iv) any OCC-issued option not
listed on an Exempt Market is nevertheless a “covered security” under Section 18(b)(1)(C)
because it is an option of the same issuer that is equal in seniority.

While C2 therefore believes that all exchange-traded options are “covered securities”
under Section 18, the Exchange nonetheless submits this Petition to the Commission to amend
Rule 146(b) to designate all securities listed on C2 as “covered securities” for the purpose of
Section 18 of the Securities Act.

Discussion

C2 does not have its own unique listing standards. Instead C2 rules incorporate the listing
standards of CBOE 25 whose securities have already been designated as “covered securities” by
the Commission.® CBOE Rules 5.3 (Criteria for Underlying Securities) and 24.2 (Designation of
the Index) govern CBOE listing standards. C2 Chapters 5 and 24 incorporate all of CBOE
Chapter V and the majority of CBOE Chapter XXIV, including Rules 5.3 and 24.2, into the C2
Rules. In its designation that securities listed on CBOE would qualify as “covered securities” for

2 See letter from Edward S. Knight, Executive Vice President, General Counsel & Chief Regulatory Officer,
NSDAQ OMX, to Elizabeth M. Murphy, Secretary, Commission, dated October 8, 2010 (the “NOM Petition™).
2! See letter from Eric Swanson, SVP and General Counsel, BATS, to Elizabeth M. Murphy, Secretary,
Commission, dated May 26, 2011 (the “BATS Petition™).
2 Securities Act Release No. 9251 (August 8, 2011), 76 FR 49698 (August 11, 2011).
3 All standardized options issued by OCC have the equal protection of OCC’s system of clearing members’
obligations, margin deposits, and clearing funds.
#15US.C. 7.
 See C2 Rules, Chapter 5, which incorporates into C2 Rules CBOE Chapter V, including CBOE Rule 5.3 (Criteria
for Underlying Securities), which governs CBOE listing standards, and C2 Rules, Chapter 24, which incorporates
into C2 Rules the majority of CBOE Chapter XXIV, including CBOE Rule 24.2 (Designation of the Index), which
govems CBOE listing standards with respect to index options.

¢ 1d. at 15.
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the purposes Section 18 of the Act, the Commission pointed to the proposing release for such
determination, in which the Commission explained that CBOE’s listing requirements for
standardized options are substantially similar to those of Amex.? Nonetheless, C2 has reviewed
the CBOE options listing standards for classes of securities that C2 trades and determined that
these CBOE options listing standards, which are incorporated into the C2 rules, are still
substantially similar to corresponding Amex options listing standards.?® C2 lists onlg'
standardized options and its listing standards therefore pertain only to such options. ?

Listing Standards for Non-Index Options Overlying Securities

In considering underlying securities, both C2 and Amex rely on the information made
publicly available by the issuer and/or the markets in which the security is traded.*

Equity Options

By way of example, the C2 and Amex listing rules regarding equity options are almost
entirely identical and certainly substantially similar. Both C2 and Amex require initially that an
underlying security on which options can be listed and traded must be an “NMS stock” as
defined in Rule 600 of Regulation NMS of the Securities Exchange Act of 1934 (the “Exchange
Act”)*! and must have a substantial number of outstanding shares that are widely held and
actively traded.*

C2 and Amex have essentially identical quantitative initial listing requirements pertaining
to the public float, distribution of shares, and trading volume of the security underlying equity
options. Both markets require at least 7 million shares to be publicly held and at least 2,000
public shareholders.>* Both C2 and Amex require that the market price of the underlying security
be at least $3.00 for the previous five consecutive business days before listing if the security is a
“covered security,” and at least $7.50 for a majority of the three calendar months preceding
selection if the security is not a “covered security.”** Additionally, both markets require a trading
volume of at least 2.4 million in the preceding 12 months (these criteria are known as “initial
equity options listing criteria”).*’

71d. at 15.

% The Commission has interpreted the “substantially similar” standard to require listing standards at least as
comprehensive as those of the Named Markets, and has noted that differences in language or approach do not
necessarily lead to a determination that the listing standards of the petitioner exchange are not substantially similar
to those of a Named Market. See Note 18.

¥ Moreover, C2 does not list and trade certain options products that may be listed on Amex, and therefore does not
have listing standards specific to such products. Amex does not have listing standards for certain options products
that CBOE has listing standards for, and that C2 lists. Regardless, as this petition demonstrates, for such products
which are listed on both C2 and Amex, the CBOE and Amex listing standards are substantially similar.

30 Compare CBOE Rule 5.3 Interpretation and Policy .02 with Amex Rule 915 Commentary .02.

3117 CFR 242.600.

32 compare CBOE Rule 5.3(a) with Amex Rule 915(a).

33 Compare CBOE Rule 5.3 Interpretation and Policy .01(a)(1)-(2) with Amex Rule 915 Commentary .01(1)-(2).
3¢ Compare CBOE Rule 5.3 Interpretation and Policy .01(b)(2)(A)-(B) with Amex Rule 915 Commentary .01(4).
35 Compare CBOE Rule 5.3 Interpretation and Policy .01(b)(1) with Amex Rule 915 Commentary .01(3).
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Both C2 and Amex require that the issuer of an underlying security be in compliance
with the Exchange Act.*® Both markets also indicate that notwithstanding the quantitative initial
equity options listing criteria, an options contract may be listed and traded if the underlying
security meets guidelines for continued listing and options on such underlying security are listed
and traded on at least one other national securities exchange.’’

Along with equity options, C2 and Amex have essentially identical quantitative initial
listing requirements for options on restructured companies, American depository receipts
(“ADRs”), international funds, exchange-traded fund shares (“ETFs”), trust-issued receipts
(“TIRs”), and index-linked securities or exchange-traded notes (“ILS” or “ETN”).

Restructured Companies

By way of example, the C2 and Amex listing rules regarding restructured companies are
almost entirely identical and certainly substantially similar. Both C2 and Amex have the same
requirements for certification of a restructure security, including the stipulation that at least 40
million shares of the restructure security be issued and outstanding 1f other requirements are not
met (the other requirements also being identical for C2 and Amex).>® Both exchanges require
that the aggregate market value represented by the restructure security be at least $500 million®
unless other, identical financial requirements are met, one of which being that the aggregate book
value of assets attributed to the restructure security or the revenues attributed to the business of
the restructure security be no less than $50 million.** Both C2 and Amex require that the market
price of the underlying secunty be at least $3.00 if the security is a “covered security,” and at
least $7.50 if the security is not a “covered security.”*! Both exchanges consider the 2.4 million
trading volume standard that is set forth in the respectlve initial listing standards of the
exchanges,* and both prohibit “when issued” trading.*

American Depository Receipts

By way of example, the C2 and Amex listing rules regarding ADRs are almost entirely
identical and certainly substantially similar. Both C2 and Amex require that they have in place an
effective surveillance sharing agreement (“SSA”) with the 4pr1mary exchange in the home
country where the security underlying the ADR is traded.** As an alternative to the SSA
requirement, both markets require that for three months prior to selection of the ADR for options
trading, either (i) the combined trading volume of the ADR and other related ADRs and
securities occurring in the U.S. ADR market or in markets with which the exchange has in place
an effective SSA represents at least 50% of the combined worldwide trading volume of the

3 C mpare CBOE Rule 5.3 Interpretation and Policy .01(a)(3) with Amex Rule 915 Commentary .01(5).
Compar e CBOE Rule 5.3 Interpretation and Policy .01(c) with Amex Rule 915 Commentary .01(6).
Comgar ¢ CBOE Rule 5.3 Interpretation and Policy .05(c) with Amex Rule 9.15 Commentary .05(c).
Compar ¢ CBOE Rule 5.3 Interpretation and Policy .05(a)(2) with Amex Rule 915 Commentary .05(a)(iii)(1).
Compare CBOE Rule 5.3 Interpretation and Policy .05(a)(1) with Amex Rule 915 Commentary .05(a)(iii)(2).
Comgar e CBOE Rule 5.3 Interpretation and Policy .05(d)(ii) with Amex Rule 915 Commentary .05(d)(ii).
Comgar e CBOE Rule 5.3 Interpretation and Policy .05(d)(iii) with Amex Rule 915 Commentary .05(d)(iii).
Comgare CBOE Rule 5.3 Interpretation and Policy .05(b) with Amex Rule 915 Commentary .05(b).

# Compare CBOE Rule 5.3 Interpretation and Policy .03(i) with Amex Rule 915 Commentary .03(1).
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ADR;* or (ii) represents at least 20% of the combined worldwide trading volume, the average
daily trading volume for the security in the U.S. markets is 100,000 or more shares, and the
trading volume is at least 60,000 shares per day on a majority of trading days

International Funds

By way of example, the C2 and Amex listing rules regarding international funds are
almost entirely identical and certainly substantially similar. Both C2 and Amex require that
international funds meet the initial equity options listing criteria and that the markets either have
a market 1nformat10n sharing agreement with the primary exchange for each of the securities
held by the fund*’ or the international funds are classified as diversified funds in the Investment
Company Act of 1940* and issuers of securities held by the fund are based in five or more
countries.*

Exchange-Traded Funds

By way of example, the C2 and Amex listing rules regarding options on exchange-traded
funds are almost entirely identical and certainly substantially similar. Both C2 and Amex require
that exchange-traded fund shares are traded on a national securities exchange and are defined as

an “NMS stock” under Rule 600 of Regulation NMS.* Both exchanges require that ETFs
represent interests in (i) open-end management investment companies that hold portfollos
including, but not limited to, financial mstruments and money market instruments,’! (ii) currency
trust shares,? (iii) commodity pool ETFs,> (iv) open-end management mvestment companies
that invest in a portfolio of securltles selected by an investment adviser,>* or (v) certain
enumerated commodity trusts.>® In the case of the listing of ETFs representing interests in open-
end management investment companies that invest in a portfoho of securities selected by an
mvestment adviser, the specific requirements for the permission of such listings are also virtually
identical.’®

Comp ¢ CBOE Rule 5.3 Interpretation and Policy .03(ii) with Amex Rule 915 Commentary .03(2).
Compare CBOE Rule 5.3 Interpretation and Policy .03(iii) with Amex Rule 915 Commentary .03(3).
47 Compare CBOE Rule 5.3 Interpretation and Policy .04(i) with Amex Rule 915 Commentary .04(i).

15 U.S.C. 80a et seq.

4 Compare CBOE Rule 5.3 Interpretation and Policy .04(ii) with Amex Rule 915 Commentary .04(ii).

%017 CFR 242.600.

3 Compar e CBOE Rule 5.3 Interpretation and Policy .06(i) with Amex Rule 915 Commentary .06(i).

52 Compare CBOE Rule 5.3 Interpretation and Policy .06(ii) with Amex Rule 915 Commentary .06(ii). Currency
trust shares are referred to as “funds” on Amex.

33 Compare CBOE Rule 5.3 Interpretation and Policy .06(iii) with Amex Rule 915 Commentary .06(iii).
Comgar e CBOE Rule 5.3 Interpretation and Policy .06(v) with Amex Rule 915 Commentary .06(v).
Comgare CBOE Rule 5.3 Interpretation and Policy .06(iv) with Amex Rule 915 Commentary .10. The CBOE and

Amex lists of such enumerated commodity trusts are identical, with the exception that the CBOE list includes the

Sprott Physical Gold Trust while the Amex list does not. This is not a substantial difference, particularly when

viewed in conjunction with the virtually identical nature of all the other listing requirements.

% Compare CBOE Rule 5.3 Interpretation and Policy .06(v) with Amex Rule 915 Commentary .06(v).
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Trust-Issue Receipts

By way of example, the C2 and Amex listing rules regarding options on TIRs are almost
entirely identical and certainly substantially similar. Both exchanges require that TIRs must be
principally traded on a national securities exchange or through a national securities association.’’
Both C2 and Amex require that not more than 20% of the weight of a TIR is represented by
ADRs on secuntles for which the primary market is not subject to a comprehenswe surveillance
agreement,”® and that a TIR either meet the initial equity options listing criteria® or be available
each business day for issuance or cancellation.*’

Index-Linked Securities

By way of example, the C2 and Amex listing rules regarding options on ILS®! are almost
entirely identical and certainly substantially similar. The C2 and Amex descriptions of the
different types of securities that make up an ILS are the same.®? Both exchanges require that an
ILS must either meet initial equity options listing criteria or be redeemable at the option of the
holder at least on a weekly basis at a price related to the underlying reference asset where the
issuing company 1s obligated to issue or repurchase the securities in aggregation units for cash or
cash equivalents.®® Both C2 and Amex require the implementation by the respective exchanges
of surveillance procedures for options on ILS, including comprehensive surveillance agreements
with markets trading in non-US components.64

As with initial listing standards, C2 and Amex have quantitative maintenance
requirements that are almost entirely identical. Both exchanges require, for continued approval of
an options listing, at least 6.3 million shares of the underlying security be publicly held by
persons other than those required to report their security holdings under Section 16(a) of the
Exchange Act,? at least 1,600 public shareholders for continued listing of that secunty s options
contracts, and that the trading volume (in all markets in Wthh the underlymg security is traded)
be at least 1,800,000 shares in the preceding 12 months.*® Both require that the underlying
secunty be an “NMS stock” as defined in Rule 600 of Regulation NMS under the Exchange
Act.%” Neither exchange has a market price per share requirement for continued listing.

57 Compare CBOE Rule 5.3 Interpretation and Policy .07 with Amex Rule 915 Commentary .07.

5% Compare CBOE Rule 5.3 Interpretation and Policy .07(b) with Amex Rule 915 Commentary .07(b).
5 Comp e CBOE Rule 5.3 Interpretation and Policy .07(a)(i) with Amex Rule 915 Commentary .07(a)(i).

% Compare CBOE Rule 5.3 Interpretation and Policy .07(a)(ii) with Amex Rule 915 Commentary .07(a)(ii).
' Amex refers to ILS as Section 107 Securities.

Comg ¢ CBOE Rule 5.3 Interpretation and Policy .13(1)-(2) with Amex Rule 915 Commentary .11(a)-(b).

Comg ¢ CBOE Rule 5.3 Interpretation and Policy .13(3) with Amex Rule 915 Commentary .11(c).

 Compare CBOE Rule 5.3 Interpretation and Policy .13(4) with Amex Rule 915 Commentary .11(d).
15 U.S.C. 78p(a).

¢ Compare CBOE Rule 5.4 Interpretation and Policy .01(a)-(c) with Amex Rule 916 Commentary .01(1)-(3).
717 CFR 242.600. Also, compare CBOE Rule 5.4 Interpretation and Policy .01(f) with Amex Rule 9.16
Commentary .01(5).
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Both C2 and Amex will rely on information made publicly available by the issuer and/or
markets in which a security is traded,®® and will use the same monitoring mechanism,® in order
to determine if such a security no longer meets the requirements for continued listing. Both
exchanges require that, when the respective exchange announces that approval of an underlying
security has been withdrawn or that the issuer of an underlying security has ceased to be in
compliance with Commission reporting requirements, members and member organizations (in
the case of Amex) or Trading Permit Holders and TPH Organizations (in the case of C2) must,
prior to effecting a transaction in option contracts in respect of such underlying security for a
customer, inform such customer of that fact and of the fact that the respective exchange may
prohibit further transactions in such option contracts.”

As is true for initial listing requirements, Amex and C2 have substantially similar
maintenance requirements for continued listing of options on ADRs,”! ETFs,”? TIRs,” Holding
Company Depository Receipts (“HOLDRS”),” and ILS."

Listing Standards for Index Options Overlying Securities

Narrow-Based Indexes’®

By way of example, C2 and Amex also have substantially similar rules regarding the
designation of narrow-based indexes as eligible to underlie index options. C2 and Amex have
virtually identical quantitative initial listing requirements pertaining to market value, trading
volume, calculation of the index, inclusion of non-U.S. component securities or ADRs, index
weighting, index components, rebalancing, information barriers maintained by broker-dealers,
and the dissemination of index values.

C2 and Amex both require narrow-based index options to be either capitalization-
weighted, modified capitalization-weighted, price-weighted, or equal dollar weighted.77 C2’s
rules requiring a minimum of ten component securities to comprise a narrow-based index is more
stringent than Amex’s minimum of five component securities.’® Both exchanges require that
equal dollar-weighted indexes be rebalanced at least once every calendar quarter.” If an index is
maintained by a broker-dealer, the index must be calculated by a third party who is not a broker-

¢ Compare CBOE Rule 5.4 Interpretation and Policy .11 with Amex Rule 916 Commentary .10.
% Compare CBOE Rule 5.4 Interpretation and Policy .03 with Amex Rule 916 Commentary .03.
7 Compare CBOE Rule 5.4 Interpretation and Policy .06 with Amex Rule 916 Commentary .05.
' Compare CBOE Rule 5.4 Interpretation and Policy .07 with Amex Rule 916 Commentary .06.
2 Compare CBOE Rule 5.4 Interpretation and Policy .08 with Amex Rule 916 Commentary .07.
7 Compare CBOE Rule 5.4 Interpretation and Policy .09 with Amex Rule 916 Commentary .08.
™ Compare CBOE Rule 5.4 Interpretation and Policy .10 with Amex Rule 916 Commentary .09.
> Compare CBOE Rule 5.4 Interpretation and Policy .16 with Amex Rule 916 Commentary .12.
76 Narrow-based indexes are known as stock index industry groups on Amex.

77 Compare CBOE Rule 24.2(b)(2) with Amex Rule 901C Commentary .03(b)(i). Amex also permits narrow-based
index options to be modified equal-dollar weighted, while CBOE does not.

78 Compare CBOE Rule 24.2(b)(2) with Amex Rule 901C(a).

™ Compare CBOE Rule 24.2(b)(11) with Amex Rule 901C Commentary .03(b)(ii).
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dealer, and the broker-dealer must erect an informational barrier around its &)ersonnel who have
access to information concerning changes in and adjustments to the index.®

C2 and Amex both require that each component security has a market capitalization of at
least $75 million, except that for each of the lowest weighted component securities in the index
that in the aggregate account for no more than 10% of the weight of the index, the market
capitalization must be at least $50 million.®' Trading volume of each component security must
have been at least one million shares for each of the last six months, except that for each of the
lowest weighted component securities in the index that in the aggregate account for no more than

10% of the welght of the index, trading volume must have been at least 500,000 shares for each
of the last six months.?? In a capitalization-weighted index, the lesser of the five highest
weighted component securities in the index or the highest weighted component securities in the
index that in the aggregate represent at least 30% of the total number of component securities in
the index must each have had an average monthly trading volume of at least 2,000,000 shares
over the past six months.®

Both C2 and Amex require that no single component security represents more than 30%
of the weight of the index, and the five highest weighted component securities in the index do
not in the aggregate account for more than 50% (65% for an index consisting of fewer than 25
component securities) of the weight of the index.** Component securities that account for at least
90% of the weight of the index and at least 80% of the total number of component securities m
the index must satisfy the listing requirements applicable to individual underlying securities.®’
Non-U.S. component securities (stocks or ADRs) that are not subject to comprehensive
surveillance agreements must not in the aggregate represent more than 20% of the weight of the
index.® Finally, both exchanges require that the underlying index value be reported at least once
every fifteen seconds during the time the index options are traded on the exchange.®’

As is true for initial listing requirements, C2 and Amex have substantially similar
maintenance requirements for narrow-based index options.®®

Broad-Based Indexes®

By way of example, with respect to listing and trading broad-based index options, C2 and
Amex have virtually identical quantitative initial listing requirements pertaining to market value,

% Compare CBOE Rule 24.2(b)(12) with Amex Rule 901C Commentary .03(b)(iii).

8! Compare CBOE Rule 24.2(b)(3) with Amex Rule 901C Commentary .03(a)(1).

82 Compare CBOE Rule 24.2(b)(4) with Amex Rule 901C Commentary .03(a)(2).

8 Compare CBOE Rule 24.2(b)(5) with Amex Rule 901C Commentary .03(a)(3). On CBOE, this requirement also
applies to modified capitalization-weighted indexes. It is unclear if this requirement applies to modified
capitalization-weighted indexes on Amex.

8 Compare CBOE Rule 24.2(b)(6) with Amex Rule 901C Commentary .03(a)(7).

8 Compare CBOE Rule 24.2(b)(7) with Amex Rule 901C Commentary .03(a)(4).

% Compare CBOE Rule 24.2(b)(9) with Amex Rule 901C Commentary .03(a)(5).

%7 Compare CBOE Rule 24.2(b)(10) with Amex Rule 901C Commentary .03(b)(iv).

% Compare CBOE Rule 24.2(c) with Amex Rule 901C Commentary .03(d).

% Broad-based indexes are known as “broad stock index groups” on Amex.
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trading volume, calculation of the index, inclusion of non-U.S. component securities or ADRs,
index weighting, index components, rebalancing, system capacity, information barriers
maintained by broker-dealers, the dissemination of index values, and surveillance.

Both C2 and Amex require that broad-based index options be either capitalization-
weighted, modified capitalization-weighted, price-weighted, or equal dollar-weighted.*® Indexes
that are equal dollar-weighted must be rebalanced at least once every calendar quarter.” If an
index is maintained by a broker-dealer, the index must be calculated by a third party who is not a
broker-dealer, and the broker-dealer must erect an informational barrier around its personnel who
have access to information concerning changes in and adjustments to the index.**

Both C2 and Amex require that the index consist of 50 or more component securities”
and component securities that account for at least 95% of the weight of the index have a market
capitalization of at least $75 million, except that component securities that account for at least
65% of the weight of the index must have a market capitalization of at least $100 million.** Both
exchanges require that component securities that account for at least 80% of the weight of the
index satisfy the listing criteria applicable to individual underlying securities.”® Both exchanges
also require that each component security that accounts for at least 1% of the weight of the index
have an average daily trading volume (“ADV”) of at least 90,000 shares during the last six
month period.”® No single component security may account for more than 10% of the index’s
weight, and the five highest-weighted securities may not, in the aggregate, account for more than
33% of the index’s weight.”” Each component security must be an NMS stock,’® and non-U.S.
component securities, in the aggregate, may not make up more than 20% of the index’s weight.”

C2 and Amex also require that the index value be disseminated at least once every fifteen
seconds by a major market data vendor.'® Each exchange must believe that it has adequate
system capacity to support the trading of options on the index, and both exchanges use the same
method to form the basis for that belief.'” Finally, both C2 and Amex require that they have
writterllogurveillance procedures in place with respect to surveillance of trading of options on the
index.

% Compare CBOE Rule 24.2(f)(3) with Amex Rule 901C Commentary .02(a)(3).

°' Compare CBOE Rule 24.2(f)(13) with Amex Rule 901C Commentary .02(a)(13).

92 Compare CBOE Rule 24.2(f)(14) with Amex Rule 901C Commentary .02(a)(14).

% Compare CBOE Rule 24.2(f)(4) with Amex Rule 901C Commentary .02(a)(4).

% Compare CBOE Rule 24.2(f)(5) with Amex Rule 901C Commentary .02(a)(5).

% Compare CBOE Rule 24.2(f)(6) with Amex Rule 901C Commentary .02(a)(6).

% Compare CBOE Rule 24.2(f)(7) with Amex Rule 901C Commentary .02(a)(7).

%7 Compare CBOE Rule 24.2(f)(8) with Amex Rule 901C Commentary .02(a)(8).

% Compare CBOE Rule 24.2(f)(9) with Amex Rule 901C Commentary .02(a)(9).

% Compare CBOE Rule 24.2(f)(10) with Amex Rule 901C Commentary .02(a)(10).

1% compare CBOE Rule 24.2(f)(11) with Amex Rule 901C Commentary .02(a)(11).
1! Compare CBOE Rule 24.2(f)(12) with Amex Rule 901C Commentary .02(a)(12).
192 Compare CBOE Rule 24.2(f)(15) with Amex Rule 901C Commentary .02(a)(15).
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As is true for initial listing requirements, C2 and Amex have substantially similar
maintenance requirements for broad-based index options.'®

Position Limits, Exercise Limits, Margin Requirements and Settlement Terms

By way of example, both CBOE and Amex have substantially similar position and
exercise limits for options on non-index securities,'® broad-based index securities,'® and
narrow-based index options.'% Both exchanges also have substantially similar margin

. . 107 h 108
requirements for options™" ' and rules regarding settlement terms.”~ CBOE and Amex rules
regarding position and exercise limits, as well as marogin requirements and settlement terms, have
already been determined to be substantially similar." '

Conclusion

Because C2 incorporates the CBOE rules governing listing standards, because these
CBOE rules have previously been determined by the Commission to be substantially similar to
those of Amex and therefore securities traded on CBOE have already been designated by the
Commission in Rule 146(b) as “covered securities” for the purposes of Section 18 of the
Securities Act, and because these rules are still substantially similar to those of Amex, the
Commission should designate all securities listed on C2 as “covered securities” for the purpose
of Section 18 of the Securities Act.

The failure to designate C2 securities (or all OCC-issued options) as “covered securities”
for the purpose of Section 18 of the Securities Act would be inconsistent with the Commission’s
mandate under Section 11A of the Exchange Act to “assure...fair competition...among exchange

»110 o e . . " . . .
markets.” " Indeed, were the Commission to reject this Petition, it could create a potential unfair
competitive disparity among marketplaces that would not allow C2 to list proprietary option
products, which would be contrary to the Exchange Act.

For the reasons set forth herein, we respectfully petition the Commission to amend Rule
146(b) to designate securities listed on C2 as “covered securities” under Section 18 of the
Securities Act. Amending Rule 146(b) to include options listed on C2 as covered securities will
exempt those securities from state registration (blue sky registration) requirements as set forth
under Section 18(a) of the Securities Act. This action will establish parity between C2 and the
Exempt Markets and will eliminate an unfair impediment to competition.

195 Compare CBOE Rule 24.2(g) with Amex Rule 901C Commentary .02(b).

1% Compare CBOE Rules 4.11 and 4.12 (which are incorporated into C2 Rules) with Amex Rules 904 and 905.

195 Compare CBOE Rules 24.4 and 24.5 with Amex Rules 904C and 905C.

1% Compare CBOE Rules 24.4A and 24.5 with Amex Rules 904C and 905C.

197 Compare CBOE Chapter 12 with Amex Rule 462.

19 Compare CBOE Rules 4.16, 5.4, 5.5, 11.1, 24.8, 24.9 and 24.18 (all of which, like all other CBOE Rules cited in
this Petition, are incorporated into C2 Rules) and C2 Rule 6.3 with Amex Rules 903, 903C, 909, 909C, 916, 916C,
951C, 980 and 980C.

19 See Securities Act Release No. 7494, 63 FR 3032 (January 21, 1998).

1915 U.S.C. 78k-1.
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Thank you for your time and attention to this matter. Should you have any questions or

desire further information from C2, please feel free to contact me.

% Haofffnd (e

Joanne Moffic-Silver

Secretary

cc:

Chairman Mary L. Shapiro

Commissioner Elisse B. Walter

Commissioner Luis A. Aguilar

Commissioner Troy A. Paredes

Mr. Robert E. Cook, Director, Division of Trading and Markets
Ms. Heather Seidel, Division of Trading and Markets

Mr. Richard Holley, Division of Trading and Markets

Mr. David Liu, Division of Trading and Markets

12



