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OFf3iCE OF TfW SOLICITOR 
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To; Director, fn&m Gaming Mamgement Saff 

From; Ih-A~rt T. Aadefson ' j* A - . P P ~ . . -  
x%ssuciak Sobcit~r, Dir.%ia~ of h6kiz Affzifs 

\ .  

Subject: Sampson Johns AIIotment as "Indian I ~ n d "  d e r  IGRA. 

Your ofice h a  ~rqueskd a upkion a iu wIrettkr fhe f & i ~ ~ ~ t  Indim ~d t ioa  m y  cond~ct 
CIasa nI gamkg pursla~t $0 If?e fndiw G-0 Kepkr~ry A d  ("iGM"), 25 E.S. C. 9 5 2701 - 
21 (1988j, on a pare1 of land known as the S~mpson Iohs alfotmmt. The '1'rlb bas mhiEed 
a C h s  gaming ~ ~ q a c :  bef~~een Gie Tribe ansf the S&E of Washington which contemplates 
g+m& ~ p o n  &e Tz-ibg's rzser~ztioz ZE& tip03 a spxific pzcei of &at 1md ;~SI the 
Sampson Job ~nmect .  

'L,.'' 

mtfsuant iu 1GM,  the 3eckm.q must approve a Ti-ihal-State compact in order foi the- Tribe to 
fegalfy  a an duct C!ass HI gz.mi~g., pm of &c Qijjnaxdt Idim m ~ ~ n - W ~ ~ ~ ~  State 
gming r-ompact.; the T&x md zke -Shk z s ~ e  &at p~bliczfie~ b &i= Federzl Re&& sf &c 
Sccrttsvy's appn~al of their compact c ~ m b t e s  a fmhg by &e ffep&me& of &c Interior that 
tlx Smpson Johs allotment is "fndh laads" which may Ix: used fur tribal gamiug under 
IGRA. E a r  ~o iipproxkg &e compi~t, zhemfore, .*the f)LPiirtm~r;t of the Interior must 
determine wherher the dlotmeat H "fdim Mff" d e r  IGRA.. 

Based on a review of the relevant evidence and applicable law, we cunclude that the Quinault 
Indian Nation may conduct gaming on the Sarnpson fohns property because the land i s  "Indian 
landn" as deer& by I G M ,  i.e. the land is trvst find owed hy Qui.narrlt tribd memkxs and 
the Quinault hdbn Nation exercises govmeataI power O V C ~  the property. Tinerefore the 
Tribal -S~atc g&g cornpat?, inc1~dhg its provision regarding thc lkpament of the Interior's 
finding that the inbcnded gaming site is ''Mian Imdfl" under IGRA, may be legally approved. 

The Qumault Indian Nation (hereinafter W;nauft or Tribe) intend.9 to locate their proposed 
gaming enterpt-ise on an fndian -dXlotme~~ the. Tub hlicvcs is. within its jurisdictional area 



. . 

y @ & @ s y g  s f i s  p-e s h ~ $ w ~ t g ~  
Bay T~be of bdians uppuses fie- Q~imdt T r i k s ~  pmp~r& -- p.zmhg ~ i le  hmz:se the Shoalwater 

1 2.' 
Bay Tribe recently purchased a neighbow parcel of Imd in fee simple, 7vIzic:fi i~ hte&s t~ rrsc 
fix grrmiag.' Sfift&wzter Bzy sab- a ~ q u c s z  to tie Secreiary fD investigate puinauit's 
claim that it eexexc&~s guvm.entzl p w e r  over &e aifomczt. See &iafeai dated 33ty TI, f 95% 
from the Shoal~izter Bag h & ~  Trik @ Szcret~z-y Bzbbftt (% File- wit5 Our Office). 

rrhc proposed gaming site is part of Ian& allotted to Sanapson Johns, aua enrolled Quinault 
h&:m, GII Septemkr 7 ,  190ff cut .=f &f: pubfii: &main-' Tmst Fatent of February 5,  1916 
(ug fife with oar office). TfEE lmd has bee2 tontinumsj_ii held in t r m ~  s.kce 1915 for tfre 
beneficial owners of t6e land &d jis currently held iz uud by *c United States for a nu.mkr of 
Quinault tribal members, heirs and successors of S q s m  10b.m.' The swific paxcf of land 
intended for gaming is rccorded with thc Emau of Indian Majrs as iiEioment 130-1755-D. 
'The parcel is omed by Emily 1. Shemod, an em-ofled Qiitrzuit Mh. 

The Quin;2ult Tf ik  Iraq m)rmitted e'55dence $0 s~ppat its ~WGII it exercises gttvemmenM 
power over flle parcel ixr pestinn. Awrdiog to dcmmze~tB s ? z b r n i ~ ~  by the Trik. tfie lmd is 
!wated a p p f ~ f f d I y  d e s  from the southcrn border of h e  Quimult Indian Rwcrrvatim 
md ks m r  ur wi&b mrnl aid 2cz32st~m4 kmgisg, fishhg, mG gz&e~-ixi,g & E F ~ ~ G I - ~ ~ S  of &e 
Quina~It TAX. & Treztt -;ritb &c QSi;mGel;, EL. : 1855. i 2 St= 37 1 (3 855). 

The Tribe has also submitfed swum stakrnents fmm Don$as Washbarn a d  £by Kntatzen, 
f&&~~trft. h d h  Mztion Pulir;r: ~fiicers, stating hat tribal police havc policed the Sampson Johns 

On A u p t  14,1992 &E Sampso~ 3r_rh  aaatmena w m  subGivi5ed inta fear zcp~rte &acts. 
&z Letter of Dex;eLgt,er 16, 1992 from the Actkg A~sistxsanr A m  mectsr, Pcidanci Arm 
m ~ ,  Bwma of inriiru: AiTs~ira m the Supezinreadenf, Oiyq ic  Feninsda Agency, &mu of 
Miaa Affairs (nn fife hz rrffic..e). On kfimq 17, 1996 &e Bwmu rrf ID&W Affairs 
aprctvd the safe of  one of the fair p~6efs  ~ 2 r n i s g e  r3f 56.240 it~m t~ rfre SE~afwzter Bay 
Mim Tribe. Title to t h s  parcel thus ~verted to fee sinzpk. & Deed cf S m y  l'ith, 1996, 
Recorded on February 2,1996 under No. % QQIT92 (Shoalwater Bay Tribe SuiBmissicm Appendix 
GI. 

'i'k United States m&&enIy patented the aXIotme* to 54%- fohns in fee simpie, but on 
February 5, 1916 corrected the mistake by issuing a wst patent to MI. Johns which replaced 
(canceft&f &e 5% S : ~ ~ P ,  patent. T m  f a l e~ t  of February 5,  1916. 

Of thc eleven heirs of Sampson Johns who owned an undivided interest in the Sampson 
Tohs d.lubnat, ten are emolled QihauI.t tribal mcmkrs. &rtjfcation of D e p  of Indian 
B i d  for Verdi Charfem Smith McIortd, &wva L. Smith UdemaKt, TImI Srrorn Smifh, 
Ucldd Eugene Stmm, Leon C. Strom, Tnmdure Stram a, Theodore Lester Strum, Emily J o b  
Shr:rwODd, Vance Johns. Jr., Jason Stram (On Fie with Our Office). 



af!Ume~ md @~c&=iIy Tzspc&& *& r ~ e s b  far poiiE a9sis~iiIIC;r: un +he 
f)ec~mtion rsf f)ou&as -- W%sE,bxmi Qiib_t3Et fr:djm. N & o ~   office^ (3mmrji 3, 1995); 

-. . .- --, . 
Becfargtian of Pay f iutze~ ,  @ k ~ i %  Indian Nzticm PuEw. CEef ('mazy 2, Pm) ffIn F& 
with. Our Office). 

me Cizy of frwm skfi~es, 'i.vashgf~e, i.3f w~&-~sn a Iem hdic35~g bz. m o s g  &E Icml 
resirlez& af the city, the Sarrpsnn Job zlloment is hid to k @io3& fmd subjecz to the 
Nation's jmisdiition. The City indicates that primary jrnidictjon 03 these l a 0 6  is the 
responsibiiity of the Qui-it Indian Nation. The City expects that the Tribe will have 
repfaxmy md enfvfiieflieat f~spm~bli.iey eyer a c a s h  I~xztted on tk WGSE fand, Lekr 
of Augi3st 20, 1% $0 .The Dfpzmern ~f Lk iiikrio~~ fmm htichf L. PZE~R. City h%iger  
(Un File with C)ur Ofice). A d d i ~ o ~ ~ l l y ?  the C O E ~  of &ays Harhcr 31s wsri&a a fekr  
indicating that the f a d  is cumidera! territory that has k r i  IirstorLcdy mupied by the QGmuIt 
Tribe aod bcld in trust for the benefit of pUimu1t members for many years. The-CmmG dates 
that the ishof @xed by Grays Azfbz C o i  -4 thr: *fri.be haq primacy jurisdictioo. 
See Letter of A u p t  23.1996 &urn Gmys Harhr Cfi~nty B r > d  Elf: Corrmt~issiomzs [art fdc with 
0I.lr Office). 

'1%~ Ca~sti.trrti~n nf the Qrr'm~jt Mi- Xatiog, Z&D~;& 3-Ea223 22,1975: gxgg~ds &gjiicsg&cti~n 
and governrne~a POXYEZ of $he Tribe t ~ :  

(a) all lands, resources, and waters resewed to the Quimult Nation pursuant to 
&e Tmty ef Qlym~ia, 12 S%P. 971, mhbfisbed by Ex~utlive Order &kd 
Novmkl~  4, 1873 fJ i e ~ p .  423) t.+rtJ zB pergrim z~+&g within fie ~~i~~~~ 

\..--.... ' of those resenred hn&s nr water:; A us& a& accmtomed B.s&i~g gr~af~.,&, 
opcn and mlikiecl h& resewed for h d g  and gatherings and other lands 
necessary for the appropriate use of fishing and hunting grounds . . . (cf all i& 
or waters held by &e U&ted Sfzit.ef In or rzsewed by &k Q&~z~;it EzGon 
f ~ r  the usc it& hze5t of af:y member of the Q-thauIf Ttfw w h e ~  svch Imds er 
waters are LlOt within the bundariss of an em,lishd Indian Resemtim. 

The T n i  has submitted a Lase d w m n t  between the mngcr of a "&a market" oa tbe 
' pfopmty and a flea-market vendor. The tease a g m c n t  provides that enforcement of the lease 

pruvisiufls wiif be handfed by tihc Quimuft tribal authorities. & Lase between Charing 
Enterprise and David B. \'eIasr;~uez-Mmger at 3, 6 ,  (Octakr 30, 1995)(0n Fife with Our 
Office). This dmment izdicates: b t  &e mclipmls of the l& who are pzrtiix to the fcase haye 
wmnted ta W u I t  tfibaf jurkdidicm for eMommcnt of the a s e .  

Indian gaming activities are regulittd plmuant to the Indian Gaming Regidatmy Ace, IGRA 
allows Class TI and II.I gaming on Indian lands which it d e h  as; 



(33) m y  lmds tiIk t_o which is ~i&er b ~ f d  in tmst by &e Usit& S C ~ ~ E S  fag ifie 
benefit of any Indian tribe or kdivirf.tr;tl or heM by any Indim ~k or 
individual subbt to restriction by the United States against dienation and 
eyer ~ k i &  m Mim sibe cxercisex g m e m e ~ e 1  p w ~ r .  

25 ff-S-C. 5 2703(4].4 While &E S3mpsim Jobs :if!ame~t i_s net wirb the mhatrlt 
reservation, it i q  held In trust by the Uoitd States fcr Q~inadt  tribal ~ e m k ~ .  Thus, the b d  
is "Man landsn if the Quinault Tribe exercises govermnental mthority over it. IGRA dcres nut 
define the c m w  -!&r ~ h k h  a tribe v4U bp, cuwidered to ~xer i ; i s~  gavemental ppowcr 
over uriqt I d .  *ik Ic,Pidatie Wary uf hz Act iikewie prrrvides s~ guiba~ce un &is issue. 

Tribal jurisdiction is generally limited b W m  country. In 1948, Conghess definzd "Indian 
cou11try" as: 

(3) dl imd ~ i i i t b  the Wts of m y  fo&itn ~ s e ~ a 6 0 ~  u~der the txizdi~fion of ik 
.Unikd S&ES Ch5rermmt, noifi&Smd&g Be isw: af anl? pztezt, 2x24: 

ineluding ah&-of-way rutlning through the rMrtiationI (b) all debendea Indian 
f;~mm.miii~s w i ' t  tkc isos&m of the United Stam whether w i a  tEe origL?af 
or gaftseyeney zapire3 ~ e r r i t o ~  &c~t?f, m& W ~ E & ~ F  sitkirr rrr W.~.&GDZ fk 
limits of 2 state= md (c) jzlfzim &l~me&, *e IFidizx3 tit$& t3 w&& hz3e sat 
been extingrishcd, hc1'cfdi.ng sigkts-of-wzv mming * h u g $  dze s z m .  

- - f 8 U.S.C. 5 1 151. (empbzis add&), Congms his eq'ioyed the iiefinition of Wiaa country 
In mrnereGs sttzeu~5. e.g- 36 U.S.C. 3s 33?lfc) ( 3 r r d l a n c o ~  as d e F d  trt, 123 U.S.C. 
1 1 5 1); ??77(c)@rwNing tfibd j ~ f b f C t i ~ 3  Qn h&m r£f2rty~on9]; 25 ff . S .C. 3 45flh f;t)O) 
(Secretary may a c q k  I& in trust within a tribe's reservatian); 25 U.S.C. 5 1322 (a) (State 
may acsume jurisdiction in Indian country with a TnkZs MI=@; 25 U.S.C. $ 1903 (10) 
~ ~ a ~ i r t n  in fdim Child WeEm Act m ~ s  Indian mw&y xi clefme4 in 13 U.S.C . 1 151 
and W s  which are bed in twt by thf: Uaitesf Sates for a Tribe or Sividud 1di;ln); 25 
U.S.C. 9 3202 country hs tfme mezmhg givm trt the term by 18 U.S.C. fl51). 
However, XGRA's use of phrase "Indian Z d r s "  r&er than "Indian cuu~tq" k & ~ k s  that 
TGMs jm-i&crionaI reach is not gmisefy equivalent b staluks which refer to "Indian 
c0u~Q-y. " 

fndian ttl'bes possess sovereignty over "&ek aralxrs  and their territory." Montara v. Unitcd 
States, 450 U.S. 544 (1981). There is a presump~o~ in favor of tribal jurisdiction over all land 

Section 20 of XGRA imposes restrictions on thc; abilify of Indian tribes to conduct gaming 
on property acquired after October 17, 1988. 25 U.S.C. 5 2719@). However, this 
pmvisioon is hppikabXe to this case becaw &fie Smpson Johns mst sh&s predates IGRA. 



wi&& L.&$ ~ ~ ~ ~ ~ : & s m ,  3s;eZ &pe&e& IE&m CUmTii~i;ie~ %& Zmd5 $ ~ m  for a  be 
cr iir memkrz. - 3ec X n $ i a n  ,U.S.n;,2-9 F.2d 967 f l LtI  C jr, 1983, 

.. ---. .. 
mrt. denied, sub nm., OM&om Tax C Q ~ :  Y .  M'tl,%cnaee fCmkf Matita. 487 U.S. 1218 
(1988); see also BeCoteau v. CLtrict Cmm Court fur Tenth JudiciaI Dist., 421) U.S. 425 

. (1975); p 3 1 d l y  F. CG~EE, E ~ h ~ ~ ~ ~  QF FEDEitAL $&r13f~W LAW at 229-59 (1982 ed.). 
U d e r  certain m u %  i:l;pC'smsFna:m, h ~ w t 3 ~ e r ~  $here m y  be fndizn zolx~fq ovcr- ?;high nci n-lh 
exercises gauc-rome~~.tzl ponia. Zn thtts ci:tr.urr.~ces, the Zea woFlfd B O ~  ke wmibci'cd "I~&im 
I-" as dcf& i~ the TGRA. 

Trihd jurkdicrion m ~ y  be iack iq  iVkn he h ~ d  cpesticz is zsi fiwfied GT mupied by fr%iti 
members 3rd is f;tr r m o ~ e d  fmm fhe kclk~i mmw9@. & F Crrken. I-LG~~EDOK us 
FEIXRAL INDIAN LAW at 346-48 (1982 &.)(baois for tribal @n'sdiction ever aEokmcatu o~tfide 
of rcscwdons is tribal membhip, or W allotments are clustered anif thus patd of a dependent 
Misn comuniq j Cf. ,  a, OkI&q,ma Tax Cumgn k-. Citizen LMd of Pobwarjnu Whm, 
488 1f.S. 505, 511 (.ZSt91)(md ~ZK immunities apply to ~ b a l  easa fa& w i " ~  ~igina1 
reservation boundaries); Okl&oma Tzx Cm'n v. Sac and Fox W&i~n,; 113 S. Ct. 1985, $991 
(1983). Assertion of tribal jurisdidioxl over individual trust parcels, h~wevcr, has been 
recognized whca &ere is a kiEd ifcxas to ti3.i: lain& or a poiitid x ~ a ~ ~ ~ p  with the owners 
of e e  lands. ~'txw M G C ~ ~ G ~  CO. V. H-OD, ~t d., 13% W L  a7-75~1 : I C ~  cjf. 2985); 
i;m also, W-P~Z, P~XP;ERICAE IhaLtLw, AFQ m. LAW M G-93 (1QS7).5 

The f q m n  f ~ b m  & I G ~ ~ ~ : I @  i d e d S d  iri -he Qikait ~ o q a c t  i s  ant loeat& within the 
extirim ~ ~ ~ u d i u i s s  of the ~ritx's rc=njatiun, but wzs in tmt prior to the emctment of 
ICRA on 0ctok.r 17, 1988. fn order fur thz Trik $9 c o ~ d ~ c ~  g%~(og QE &fie- h d s ,  Ihc Trik -- must show h t  it kl2s within ICRh's deha3iti~n of Indian fads, i-e., land fht is held h tmst 
by &e United Stab for a &ibe 01 bidivi&wh md the Tribe exercises governmecmf power over 
Ihe f c ~ d .  25 U.S.C. 9 2703(4)(B). 

fn Chevem1= Rlvm Simx Tribe v. Soatb Dakofa, 836 F..Srrpp. 523 (193),  a d ,  3 F.36 273 

Ths: Shoalwater Bay Mian. T n i  n ~ t e  k t  iz ~Aimi Tribe Y. UniM SQ@, 927 F. 
Supp. 1419 (I%), the Mhmi Tribe was unable to establish jnsisdictiun over mrria Indian 
Iand because, among other reasons, &t: record was devoid of evidence that the omem of the 
l a d  had consented to judsdiction. Id. at 1428, &jog Ihrm v; R c ~ ,  495 U.S. 676 (1990)("A 
tribe's .-- aufhority cftmcs  OM t k  c o m t  sf ies m e m h .  9). However, M i m i  can be 
distinpishcd fmm the prexnt inquiry became in Miami the baeficizf owners of the restxicled 
Indian allotment were not members of the Miami Tribe while the beneficial owners in this 
instmce ,?re ~~ernbrsrs af the QUiKauft Indian Nation and subject 10 h tfibc's jzrisdicfion as 
c v i d e d  by the Tribal Comtimtion. fn addition, the land at issue in Miami was Xocatcd in an 
area from which th Tribe b d  been removed and dischirnd jurisdiction. 



-.. -- 
(1) whether the arms arc dcvclo~pcd; 12) whether tribal members reside in those 
areas; (3) whether ;iny g o ~ e m d  services are provided and by whom; (4) 
whether lzw errfomme~t en the k ~ ~ r l s  Zn qtizstio~ is gmvidd by &c Tribe rsr ~ b c  
State; and (5) other indicia as to who exercises govemmentd power over hose 
areas. 

Id. Tt is imporkmf to no*, frowe'iier, h t  W E  do BOE view zs n e c w ~ ~ ~ y  a shogr,%g 'ht a tribe - 

has in facg a c w y  exercised gov~mng.~zf power over a 2zct of h&= c o w q - .  hf3er: il i s  
only necessary that the Indian u~untry k SO situated as to allow the exe~-kf:  of gcvmen&I 
power if a tribe chooses to do so. Of course, the fact that a given tritre has actually exercised 
such power and h t  aei&brirtg govements recognize the legitimacy of such authority weighs 
in favor of a finding h t  the lands are " h d h  W under the IGM. 

In the kitant ww, the Sampson Jobs allotment was asiped to fosm JOMB. aQ cmillcd 
Qum;;tuft h&m, on S-rnba 7, 1900 a& fie and bs dm&w'w&crf to midc on the 
fad fur a time. 2& ,Uni&d S- v. WaE~gtot~, 294 F.2d 830 ai 831 (9th Cir. f%S). 
Ad&tion;tffy, &C land is ftxzkd tw.cfue mileg fr~flt, the so-~fhrn h d e r  of &c Qkkwft hdian 
Reservation, falls within the Tni ' s  wn~imtionia1Ly-dcFrned area of tnid juriYdicti<.w and is near 
or z$hia the WW ;tnd ~ccastorned hmrhg, fisf&g. am3 gasfrcriag krritorics of the Quinault 
Tribe. 50 C.F .R. $663 24; 50 Fed.. K. 25986,28795 (Iaos 3, I ! B @ .  The 'r~$Ix zguIses 
hmihg a d  fishing over irs m m k s  in &is ma,  provides ~ i l b i  piice  sefi7ies ar;d other 

L-+- services to the m a ,  d is mg&d hy &e City of Ocean Shot@ a.ml rhs CmnQ of Grays 
I!arbor as exercising regulatory and enforcement jurisdiction over the land. Users of the 
property iiave eqressd &~:k crmfeat t~ @;mul.f &iM jurisdidrz~ far csfomnnt2f;i ef 
pfovisiom of a lrise. Therefere, %e ca~fi:I~de h t  &e Q&.~zu!t h d i z ~  'Fhbf: cxexiaes #r%d 
jmkiktion over the Smpon Johns domat. 

In our opinion, the !hmpson Johns trust allotment mnstitutes nInd'i landsn pursuant to the 
Tndian Gaming Fkguhory Act and the Quirwalt Indian Naxioil may conduct Class I1 and Class 
KT gaming .activities on the hnd. ff yes hay: azy fmiher qestiom in this regard, pleme contact 
Troy Woodward of my staff at (202) 208-6526. 


