NATIONAL
-INDIAN

~ GAMING ,

- COMMISSION - -

- FEB - 1 1996
Hans Walker,  Jr. L
1819 Il. Street, HN.W. ..
Suite 800 . -7 Eo
Washington, D.C.. 20006

Dear Mr. walkef:

This respohds to the llovember 6, 1995, appeal of the decision of
the Chairman of the HNational Indian Gaming Commission (HIGC)
disapproving the Hative Village of Barrow's tribal gaming ordinance

95-01. We have concluded that the Hative Village of HBarrow
(Village) does not have Indian lands on which it can conduct tribal
gaming. Therefore, the Village's appeal is denied.

BACKGROUTID

on January 11, 1995, the Hative Village of Barrow submitted for
approval a tribal gaming ordinance. The Village's submission
included a 12 month lease, from January 1, 1995, to January 1,
1996, between the Hative Village of Barrow and Arnold Brower, Sr.
The lease was not signed by the Village. 1t was not approved hy
the Bureau of Indian Affairs (BIA). Hothing in the record
indicates any kind of trihal approval of the lease. A second lease
between Joshua MNashaknik and the Village 1s signed by MHashaknik and
Arnold’ Brower.- The leasc recites that it is for 12 months but the
dates are listed as Movember 11, 1994, through Hovember 11, 1999.
It was also not approved by the BIA and there is no indication of
tribal approval of the lease.

The third enclosure to the January 11 submission was the
Constitution and By-Laws of the lative Village of Barrow. Article
3, Section 1 provides:

Choice of Governing Body-At a general meeting following
the acceptance of this Constitution, the Village
membership shall decide what kind of governing body it
wishes to set up to speak and act for the Village and to
use the powers of the Village. It there is a governing
body already sct up in the Village, at the time this
Constitution is accepted, the membership may decide to
Kkeep that governing body, or it may choose a new form of
government. '
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_Sectioh?4 of Article 3 provides:

Record and Report of Vlllage Decisions-A record shall be
made and kept of all the rules made under sections 1, 2,
and 3 of this Article, which record shall be called the
Record of Organization of the Mative 'Village of Barrow.
Copies of this record shall be given to the teacher or
other representative of the Office of Indian Affairs

serving the Village. There shall be put in the record
the names of all persons chosen to be officers of the
Village.

No copy of a Record of Organization was provided.
The powers of the Vlllaqe are described in Artlclo 4, Section 1,”of
the Constltutlon as follovs:

To do all things for the common good which it has done or
has had the right to do in the past and which are not
against Federal law and such Territorial law as may
apply. ’

To deal with the Federal and Territorial Governments on
matters which interest the Village, to stop any giving or
taking away of Village lands or other property without
its. consent, and to get legal aid, as set forth in the
act: of June 18, 1934. )

To control the use by members or nonmembers of any
reserve set aside hy the Federal Government for the
Village and to keep order in the reserve.

To guard and to foster native life, arts and possessions
and native customs not against law.

In an April 10, 1995, memorandum, the Acting Associate Solicitor,
Division of Indian Affairs, Department of the Interior, stated
that:,

iy

whether Barrow exercises governmental power over the
townsite allotment is unclear. An assertion of tribal
jurisdiction over individual restricted lots would be
doubtful if there were no clear tribal nexus to the
individual restricted Jands. The village has the burden
of establishing that it satisfies the statutory
requirements, including the fact that it exercises
governmental authority over the lot. The exercise of
governmental authority can not be inferred merely from
the fact that the lot is within the village.

The Acting Associate Solicitor also contacted the Office of the

Regional Solicitor in Alaska and the BIA. lleither office could
provide further information showing that the Village exercises
governmental power over the land in question. The Regional

Solicitor’'s Office further stated that the Village does not own any
trust or restricted land. As a result, the Acting Associate



.. Solicitor concluded that the land in question is held by an

"individual and subject to restriction by the United States against
alienation but that he could not conclude, based on the information
before him, that the Village exercises governmental power over the

land.

Based on the Associate Solicitor's determination that the Village
did not establish that it held Indian lands on which it could
_ conduct gaming and two other technical requirements, the Chairman
"of the National Indian Gaming Commission disapproved the Village's -
gaming ordinance on April 11, 1995.

On July 7, 1995, the Village submitted an amended gaming ordinance

- which cured the two technical. problems mentioned above. ~ The

Village also submitted evidence which the Village alleged
establishes it exercises governmental authorities over the two
leased lots which appear to be a townsite lot and a HMative
allotment. The evidence included 1) a HMemorandum of Agreement
Between the Ukpeagvik Inupiat Corporation and MNative Village of
Barrow dated June 23, 1994; 2) Graphs establishing annual
expenditures on subsistence activities and household consumption of
subsistence foods; 3) a May 30, 1995, letter to Hans Walker from
Price Leavitt, Grants Administrator listing services which are
provided including Real Estate and Wildlife Management; 4) Hative
Village of Barrow IRA Tribal Government Resolution 95-23, Dog
Control Law; 5) MNative Village ol Barrow IRA Tribal Government
Resolution 95-24, All Terrain Vehicle and Snowmobile Law; 6) Public’
Land Order 324; and 7) Chronological OQutline of Events Relating to
the Proposed Reservation for the Hative Village of Barrow Alaska.

On October 5, 1995, the HNIGC Chairman disapproved the Village's
ordinance, once again relying on the Associate Solicitor's April 10
memorandum. There was no reference to the seven documents
submitted by the Village or to the Village's accompanying
memorandum.

.
~ty

On HNovember 6, 1995, the Village appealed the Chairman's
disapproval of the Village's gaming ordinance. The Village alleges
that the NIGC failed to consider the new evidence it provided with
its July 7, 1995, submission of a new gaming ordinance. The appeal
contained two additional documents, a Barrow Community Profile and
an October 30, 1995, Affidavit of Charles Hopson with two deeds
attached (These deeds are not for the lands which were leascd).
The Barrow Community Protile indicates that the City ol Barrow is
incorporated under state law as a first class city and that it has
a municipal government consisting of a city council and mayor,
Donald Long, as well as other city offices. : '

- The Associate Solicitor, Division of Indian Affairs, was once again
contacted for an opinion on whether the Village had established
that there are Indian lands on which the Village could game.
Because the Department of the Interior has the special expertise
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and information necessary to make such decisions, the HNIGC
traditionally defers to the Department on the question of the
existence of Indian lands. However, we were informally advised
that the Department would not provide the MNIGC with any further
assistance on the qguestion of Indian lands held by the Village.

AMALYSIS

The Indian Gaming Regulatory Act, 25 U.S5.C. §§ 2701-2721
(1988) (IGRA) requires that Indian gaming be conducted on "Indian
lands." IGRA defines "Indian lands" as: -

(A) all lands within  the 1limits of any Indian
reservation; and ) o

(B) any land title to which is either held in trust by
the United States for the benefit of any Indian tribe or
individual or held by any Indian tribe or individual
subject to restriction by the United States against - -
alienation and over which an_ Indian_tribe exercises
governmental power.

25 U.S5.C. § 2703 (4) (1994 Supp.) (emphasis added).

The NIGC traditionally defers to the expertise of the Department of
the Interior on the existence of Indian lands. Thus, we are qguided
by the Acting Associate's April 10, 1995, legal opinion and the
opinion of the Solicitor of the Department of the Interior,
M-36975, which discusses the extent of tribal jurisdiction over
Alaska Native allotments and individual Mative townsite lots. (The
Department of the Interior is bound by the published opinion of the
Solicitor unless overturned by the Solicitor, Deputy Secretary, or
the Secretary. 209 DM 3.2A(11).)

The Solicitor, in his opinion, concludes that the Native Villages
in Alaska will not be able to establish that they exercise
jurisdiction over Alaska Hative allotments and individual townsite
lots. He states that:

Most allotments in Alaska have been issued pursuant to
the Alaska Native Allotment Act of 1906, although there
are a few allotments issued under the General Allotment
Act. Although Alaska HMHative allotments are held in fee
by the allottee subject to restrictions against
alienation, we have already noted that the distinction
between restricted fee and trust allotments 1is not
significant for our purposes.

A number of facts, however, do distinguish Alaska Native
allotments from most allotments in the contiguous 48.
First, the statute does not make tribal membership a
criteria for receiving an allotment, probably because in
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1906, Congress was not considering the Alaska Matijve
allotments in a tribal context. This makes Alaska Mative
allotments more like Indian homestead allotments, rather
than those issued pursuant to the General Allotment Act
or other tribe-specific allotment acts. ~Second, Alaska
Native'allotments were not carved out of any reservation.
While we consider this factor insignificant for federal
jurisdictional purposes, we believe it has at least some
significance in determining questions of Eribal
authority. Third, the statute specifically provides that
the allotment "shall be deemed the homestead of the
allottee and his heirs." Again, while not a controlling
factor as such, the language makes the Alaska Native
Allotment- Act appear more similar to a general Indian
homestead act rather than a tribal or reservation related
allotment act. ' :

~

We wish tb make clear that Alaska Mative éllotments, like

other  Indian allotments, remain under federal
superintendency and subject to federal protection whijle
in restricted status. Thus, we conclude that Congress

has not divested the Federal government of its
jurisdictional authority over such lands, and they are
Indian country. :

Hlowever, after examining the statute and circumstances
related to Alaska allotments, we are not convinced that
any specific villages or groups can claim jurisdictional
authority over allotment parcels. As we noted above,
particularly in the absence of a tribal territorial base
(e.g., a reservation), there is little or no basis for an
Alaska village claiming territorial jurisdiction over an
Alaska Native allotment.

One other category of individual Native landholdings in
Iestricted status is that of Native restricted fee
townsite lots. It is our understanding that there are
over 3,800 of these lots. To a limited extent, deeds to
individual townsite 1lots are still being issued to
Natives subject to statutory restrictions on alienation,
pursuant to the former 43 U.S.C. § 733. In People of
South Naknek v. Bristol Bay Borough, 466 F. Supp. 870 (D.
Alaska 1979), the court held that for purposes of federal
court jurisdiction, the restricted Mative townsite lots
have the same status as allotments.

Our analysis and conclusions concerning potential tribal
jurisdiction over these lots are the same as those set
forth above with respect to Hative allotments, with one

possible exception. If individual restricted townsite
- lots properly are treated as allotments for purposes of
section 1151, they would be TIndian country. Those
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restricted lots located in one of the 27 Hative villages
receiving fee title to unoccupied townsite lots could
conceivably be affected if the village qualifies as a
tribe and if the area qualifies as a dependent Indian
community. Even so, an assertion of tribal jurisdiction
over individual restricted lots would be doubtful if
there were no clear tribhal nexus to the individual
restricted lands.

Governmental Jurisdiction of Alaska Mative Villages Over Lands and
Members, M-36975, Sol. Op. 110, pp. 128-130 (January 11, 1993).

Based on the Solicitor's opinion, the Acting Associate Solicitor
concluded that the land in question was not Indian land because the
Village does not have jurisdiction over the land. We defer to that
conclusion.

~

Furthermore, to the extent that the Vlllaqe claims that it is in
fact exercising present day governmental powers over such land, we
conclude that the Village has not provided sufficient evidence to
establish its exercise of governmental powers. The Village
provided additional documentation with its July 7, 1995, submission
and its November 6, 1995, appeal. This documentatlon essentially
purports to establlsh what authorities are presently exercised over
the lands. It completely fails to establish any ongoing power
which was exercised over time. It also fails to establish any
clear present day exercise of authority over the land.

The Community Profile establishes that Barrow is a municipality
incorporated under the auspices of the State of Alaska with its own
01ty government. Such city governments are typlcally not related
in any way to tribal governments and nothing in the documentation
indicates otherwise. The offices of the mayor and city council are
entities separate from the Village government. The municipality
apparently provides the police and fire services to the lands
within the city limits, and the Planning and Zoning Commission
operates under the Morth Slope Borough.

The May 30, 1995, letter, which references real estate and wildlife
management services, provides no description of such services and
fails to establish that any such services are related to the

restricted lots in question. The only reference to any direct
dealings with lands is the Affidavit of Charles Hopson which
indicates that he keeps the land records. This function, hovever,

is a Federal Government function which was contracted to the
Village presumably to keep track of land records over which the
Federal Government exercises authority. It fails to establish that
the Village exercises independent authority.

A June 23, 1995, HMemorandum of Agreement (MOA) between the
Ukpeagvik Inupiat Corporation and the Village similarly fails to
establish any independent tribal authority over lands. The MOA
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specifically 1limits any kind of tribal authority to limited
hunting, fishing and trapping jurisdiction over village corporate
lands for one year. This agreement has expired, and the village
corporate lands are not the same lands as the restricted lots.

The Village also passed two resolutions, Resolution 95-23: Dog
Control Law, and Resolution 95-24: All Terrain Vehicle and
Snowmobile Law. While providing some limited evidence of asserted
jurisdiction over the lands, the resolution numbers indicate that
they were only just passed in 1995 which weighs against their
probative value as evidence of the Village's exercise of
governmental power. ’

The two leases-provide no evidence supporting a determination that
the Village exercises governmental powers. They were not properly
entered into. One was not signed by any tribal representative.
Neither are .supported by tribal resolutions or some other
indication that they were approved by the Village's governing body.
One has expired while the other may have expired depending on
whether you rely on the lease language indicating that the term of
the lease is for 12 months or until 1999. HNeither was approved by
the BIA.

Finally, the Village's constitutional authority over lands appears
limited. There are two refercnces to the Village's land based

authority. Article 4, Section 1, authorizes the Village to stop
giving and taking away of Village lands or other property without
its consent, a power which does not appear relevant here. It

further authorizes the tribal government to control the use of any
reserve set aside by the Federal government and to keep order over
the reserve. No reserve was ever set aside for the Village.
Therefore, this authority was never implemented. Consequently, the
people of the Village, through their constitutional delegation of
authority, did not grant expansive tribal aunthority over their
individual lands. V

. .
~ln

For all of the forgoing reasons, the Village's appeal is denied.

, — Te—"Y0
Harold A. M 1tgéu, Ctijﬁﬁgn Tom Foley, Commissibner
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