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! 
Dear Mr. Brandon: 

I 

Your office requested [an opinion regarding whether a restricted Indian allotment in the 
State of Kansas known as t h e l ~ ~ a  Christiania Miami Rkserve No. 35 falls within the statutory 
definition of "Indian lands" fbr purposes of the Indian Gaming Regulatory Act C'IGRA"), 25' 
U.S.C. 2701-21 (1988). In a bay 23,1995 opinion we &tamhed that the Tribe did not 
exercise the necessary goven$nental power over this land because they did not own it. The land 
had been erroneously allotted!to non-membes of the Tribe and the Tribe was duly compensated 
for this enor by the federal gQvemment folIowing litigation in the U.S. Court of Claims. The 
current owners were not menibers of the Tribe in 1995. Also, the land was over 180 miles 
distant fiom the Tribe's headiuarters at its resemition in OWahoma 

I 
A federal court revievd our decision & novo and agreed with our determination. The 

Court held that the Tribe rdid,qnished its authority over the land and Congress abrogated the 
Tribe's governmental author& over the Kansas lands when the Tribe moved to Oklahoma The 
Court held that the record v& devoid of any evidence that the current owners of the land had . - consented to become m e m e  of the Tribe Miam, Tribe of 9-ted State& 927 F. 
Supp. 1419 (D. Kan 1996). we Court invited the Tribe to resubmit its management contract to 
your office if these facts teed or if they could provide a more complete record 

f 
. 'The Tribe did so and &er extensive briefing on both sides of the Indian lands issue, the 

federal court held that eventsjsub~e~uent to its 1996 decision changed its holding. w i  T& 
gf Oklahoma v. St&&, No. 97-2396-JWL @. Kaa 1998)- The Court said that new hts, 

such =.the Trii's recent e n r b h t  of the landowners as members of the Tribe, lead to a 
conclusion that the land is " 1 h  land*mder IGRA if the Tribe presently exercises g~~&nment 
power over the land. The hi&y dtbe p-1 aod the fact that the Tribe relinquished the land 
and wascompensated for it hy the federal government was now "irrelevant" according to the 

I 
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Court. Following the C a u r ~ s  nkcent decision, your office requested a third opinioq this time 
regarding whether or not the  be exercises the requisite govemmenEal power over the land. 

t 

Congress has not spoketl to what "exercise of government powers" means in IGRA. Nor 
does the legislative history pro&de any guidance. Case law is sparse, ihe only guidance coming 
fiom a federal district court & in South Dakota where five fictors were offered: 

I 

1) whether the area is &eloped; 2) whether tribal members reside there; 
3) whether any governrhent services are provided and by whom; 4) whether 
law enforcement on thd lands in question is provided by the Tribe or the 
State; and 5) other indi&ia as to who exercises governmental power over 
the area 

I 

Tnie v 830 F. Supp. 523 0.S.D. 1993). The Court did 
=emight/given any fanor or whether the absence or presence of one fMor 
was detexmhtive, It merely 4sted the five factors. 1. 

I 

1 
The Department of Intqiary s (''DOI'3 Indian Gaming Management Staff ("IGMSy). . - 

canducted a site visit of the ldd  and solicited &den= from the ~xibe'that might offez evidence 
regarding these five factors. &, Report of bdian Gaming Managemept St& ("Staff Report"), 
snached. Much of the proof offered is new and was not available to DO1 when it wrote its 
earlier opinions concaning thib land. For example, the.~ribenow has begun developing the 
land. A dwelling in the form af a trader house has been moved onto the land A tribal outreach 
office exists there and ~rovi&$ services such as  health fairs to patrons. All programs that the 
Tiibe offers in Oklahoma are t$&mded to any Native American that visits the outreach trailer in 

- Kansas, according to the ~ribe/  Soon a smoke shop will bc nm out of the building by oae of the 
heirs who has a license h m  tHe Tribe to offer this senrice. The Tnie will collect taxes from the 
smoke shop operation. The 4al flag is now down and mbal ceremonies are conducted on the 
land. While no tribal memberjresides there, the Tribe does oversee the land and plans to 
pe&anently occupy it once it f=omtructs a gaming facility and hotel. Utilities such as water, 
.sewage and telephone bave b e h  Walled. AGtional services, such as enhanced el-d 
power, will be provided as loah &mad wmank The T n i  bas budgeted over $20,000.00 for 
annual maintenance oftbe 14 ma 

. . 
'on of the & be* 16, at 2. 

I 

. . . . -. - rn T* polices the ip A d - h f f i c a  oftae t d ~  police patrols thc a . .- 

- -. several daha I&& and has ~lishd aforhg  relationship with tbe Miami County Police 
Department to share jurisdiction over this area, to the fidl extent allowed by federal law. Cross- 
deputization agreements are Ging negotiated with l o d  Iaw enforcement agencies that cummtiy 
have concurrent jurisdiction Tribal police maintain daily activity logs of police activity on the 
site. The Tribe evicts trespaders and pvided evidence of an eviction notice. Fences have been 
constsucted around the land. p road earcment has been obtained fiom the s u n o w  
landowner and a four lane road bas been graded into the propeaty h m  the main county road. 
This road easement ir on land!owned by ButIer National Corporatioh, the contractm who is 
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developing the land. A Midgernent Agreement between Butler and the Tribe to develop the 
gaming facility is pending bepre the MGC. The Tribe supenises BuWs development and its 
efforts to bring utilities to the site and provide fire and rescue services. Signs are posted at the 
entrace that deheatc the prbPerty as belonging to, aad under the control of, the Miami Tribe. 
& nt 3. ! 

. , 
The Miami ~ r i b e  nd satisfies four of the five factors identified by the Court in 

w, The only &tor &king is that no tribal m e m k  resides there. Thus, according to 
ihe C h e v e ~  the Tribe dxercises governmental powers over this land. Given the Coua's 
opinion, it is Indian h d  as d b e d  by IGRA. If you have any questions on this matter, please 
contact John Jasper at (202) 208-5738. 

I 

' Derril B. Jordan 
I 

Associate Solicitor 
Division of Indian Affairs 
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