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D e a r  Mr. acm: 

In your SepterrS3er 21, 1993, letter, you requested our views on two issues: 
f i r s t ,  whether the Kla- Cooperative Association (KIJA) is a "tribe" far 
prrposes of the Indian Gaming Regulatory A c t  (1-1 and seoond, whethex there 
are "Indian lands" as defined u d e r  1- on which the icCn m y  m c t  gaming. 
We m l u d e  that icCn is a tribe uder I-,& that  the United States holds 
lands in trust far the KcX which meet the W a n  lands definition. 

/ * 

-. ~e O a j ~ d e  that the KCA f- within the mian tribe 
definition because it is organized lnder -Indian R&qanizatim A c t  (IRA); 
its oonstitutim ccntains a bmad stafmmt of pcem of the tribal lpvenment 
and it is l i s ted  as a federally-reoognized tribe in the -tf s off ic ia l  
l i s t ing  of tribes. 

I= defines an Indian tribe as: 

any Indian tribe, band, nation, ar other organized gmup orc 
camanrity of Indians which-- 

(A) is -zed as eligible by the Secretary of the 
Interim far the special programs and services provided by the 
United States to Indians because of their status as Indians, and 

(B) is -zed as possessing powers of self- 
gov-t . 

25 U.S.C. § 2703(5). $ .,: 
'& 
Q 

Ihe KCA has been included m all lists, of Alaska Native en t i t i e s  remgnized I 
and eligible to receive services has plblished by the Department, beginning % 
with the f i r s t  such ,list published in 1982. Mast recently, the KCA was  % 
included in the October 21, 1993, list of Alaska tribdl en t i t i e s  pbl ished a t  \ 

58 Fed. R e g .  54364. In pertinent part, the preamble to this list states that N) 

the Bureau of Indian Affairs (BIA) has: % 

f a a d  tha t  the villages and r e g i d  tribes l i s t ed  belm have 
fincticned as polit ical ent i t ies  exercising goverrmental authority 
and are, therefore, ackmwledged to have "the innunities and 
privileges available to other federally acknavledged Indian tribes 
by virtue of their  status as Indian tribes as w e l l  as the - - 

resplcnsibilities and &ligations of such tribes." 



1d. at 54365. Ihe Federal Register notice lkrther e x p w  that: - 
?his list is pblished to clarify that the vilhges and 
tribes listed belw are not sirrply eligible far services, or 
recognized as tribes for certain narrowpupses. Rather, they 
have the same c p m m ~ ~ ~ t a l  status as other federally -1- 
Indian tribes by virtue of their status as Indian tribes w i t h  a 
guvemnmt-b-goverment relati-p w i t h  the United States; are 
entitled to the same protection, inmunities, privileges as other 
ackncrwledged tribe; have the right, subject to general principles 
of Federal Indian law, to exercise the same inherent and delegated 
authorities available to other tribes; and are subject to the same 
limitaticns inpsed by law on other tribes. 

Id. at 54366. - 
'Ihe inclusion of the KCA on the list is based on the (knstitution and 
Bylaws and Cbrporate Cbarker which were autbrized and approved undes the IRA, 
25 U.S.C. 473a, 476 and 477, cn June 15, 1938, and are skill in effect. 
T h e  Clonstitution aontains language similar to the broad a a n s t i t u t i d  
prwisi<xls relied cn by the 80 tr ibes w b  have M y  entered into Class I11 
gaming cmpacts. It autharizes the KCA tribal gaverrment: 

(a) To negotiate with the Federal and Territorial &wemwnts on 
behalf of the Associatian and to advise and d t  with 
repesentatives of the Interim Deparbnent cn all activities of 
the JXprtmnt that m y  affect the Association. 
(b) 'Ib manage and ocntrol all its eananic affairs and enterprises 
in a m u d m e  with the M e r  of the Association Mch may be 
issued mder the Act of June 18, 1934. 

(f) To make assigmmts of land or water areas of the Associati- 
for use and occupancy to mmbxs of the Association in acocnrdance 
with the custans of the Indians fanning this Association or with 
the regulations of the Associaurn. 
( g )  To aid needy members and advance the ecrJYrnic and social 
security of its merrrbers . 

These broad powers in the IRA ccnstitution make it clear that the KCA is an 
Indian tribe which exercises the of self-gaverrment necessary to engage 
in gaming. 

A footnote to this passage armeming tribal juridictian ow land is 
discussed, infra. 



 IAN UULJIS. secmd question is whether the KlZA has Indian lands on which 
it can m t  gaming. IQ3A defines Indian lands as indlw "any lands 
title to whi& is either held in trust by the United States far the benefit of 
any Indian tribe or individual ar held by any Indian tribe cn: individual 
subject to restrictim by the United States against alienation and over which 
an Indian tribe exercises gmemmmtal power." 25 U.S.C. 5 2703(4)(b). The 
NIOC regulations.have further clar i f ied the de f in i t im by pruviding that: 

Indian lands means: 
(a) Land within the limits of an Indian reservation; or 
(b) Land over which an Indian tribe exercises cmemwmtal r m x x  
and that is either-- 
( 1  ) Held in trust by the United States for the benefit of any 
Indian tribe or individual; or 
(2)  Held by an Indian tribe or individual subject to r e s t r i d i o n  
by the United States against alienatim. 

25 C.F.R. 5 502.1 2 (Ehphasis added). 

(A) all lands of the Ham& Cboperative Association as m y  have Indian 
reservatim status  under federal law; 

(B) a l l  lands t i t le to which is held in trust by the United States far 
the benefit of the K l a d  Cooperative Associaticn or any mdxz of the 
Tribe, pravided that the trust title existed an ar before Octaber 17, 
1988; 

( C )  all lands held by the K l a e  Cooperative llssociatim ar any mnber 
of the Tribe subject to a restrictim by the United States against 
alienation and over which the Klawock Cooperative Association exercises 
gw-ta.1 pawer; cind 

(D) all lands which may be acquired by the IUaWOCk -Uve 
Associaticn in the future which met the -ts of '[I=]. 

K(3A Gaming Ordinance, §1.03(8). 

%ere is no reservatim at K l a d .  A reservatim was established in 1914 by 
President W i l s o n  far the "Natives of indigezcus Alaska racea residing in 
Khmck, but that reservation was revd<ed by President Wlidge in 1926 and 
reduced to a school reserve of less than t m  acres. E.O. No. 1920 (April 21, 
1914) ; Unnurrkred Executive Order (April 17, 1926). D. Case, Alaska 
Natives and American Laws 90 (1984). ?he school reserve was, in hnn, rwd& 
in 1971 by 51 9(a)  of the Alaska Native Claims Settlement Act (ANCSA) , 43 
U.S.C. § 1618(a). 

', In the abence of a reservaticn, the a i l y  lands at Klat.lodr included w i t h i n  the 
ordhame are approocinrately 58 restricted Native townsite lots and 
agqmxhmtely three acres of land held in t rus t  by the thited States far IOCA. 



In wr opinion, the 58 townsite lots do not axlstitute Indian lands cn which 
gaming may be condw=ted under I=. However, the trust land is W a n  land 
fmprposes of IGRA. . 

4 

W i t h  respect to the townsite lots, Xlawock is of appmdmtely 100 Alaska 
amunities Mch p e t i t i d  for and aicNeved establi-t of a Federal 
townsite under the A c t s  of I"hrch 3, 1891, 26 Stat. 1009, and May 25, 1926, 44 
Stat. 629, as a m d d .  @I July 22, 1 941 , a bwnsite aontaining a total of 
192.73 acres was patented to the trustee who began issuing deeds in 1949. 'Ihe 
substantial majority of the initial applicants were Natives, and most d > M  
restricted t ams i t e  lot deeds init ial ly altbqh cnly abaut 58 lots remain in 
restricted status at this t h ~ .  These renrainirrg lots encarpass in btal 
s l igh t ly  less than six acres. 

Solicitor's Opinion M-36975, issued by then-Solicitat lhaMs Sansonetti on 
January 1 1, 1993, discusses the extent of tribal jurisdiction aver townsite 
lots. opinim states that the jurisdicticnal status of individual 
townsite lots is canparable to that of Alaska Native a l l o h t s .  W i t h  respect 
to Native allobwnts, the %licitor opined that he was "not ocmrinced that any 
specific villages or can claim jurisdfctlcnal au-ty over allobent 
pamels. " Id. at 1 29. 'Ihe Sansonetki opinion is subject to review, but 
unless and =ti1 wi&wn or nrodified, it remains the positim of the 
-t. Ihe townsite lots arp thus not subject to the territorial 
goverrnnental jurisdiction of KCA. 

I h e t h r e e a c r e s o f t r u s t l a n d a r e ~ ~ ~ i g W y t a k e n i n t o t r u s t i n ~  
of m's fish processing enterprise. 'Ihe site is ane of d y  f a n  trust 
holdings in Alaska. Similar cannery sites are held in t rus t  for the villages 
of Kake and Angocn. 'Ihe Klawock,  Kake and Angcxxl sites in aggregate total 30 

'Ihere are no allotments at  Klamck. Based m an aamination of master 
t i t le  plats and other avaiLable infomation, the BIA Iand Law ESominer in 
charge of the Area Title P l a n t  indicates that there are rw, Alaska Native 
allotments in the imnediate vicinity of K l a d .  His reveal that a 
nmker of applicatiocls were filed u d e r  the Act of May 17, 1906, 34 Stat. 197, 
as amded,  farmerly codified a t  43 U.S.C. 270-1 - 270-3, but that all were 
rejected by the Deparbmt. 

W e  note that, i n  an October 4, 1993, letter franBert Hirsch, the 
attorney for KC. to NIOC1 C h a i m  Hope, M r .  Hirsch indicates that the Tribe is 
plrsuing gaming on the three acres of trust land and agpmmtly not on the 
bmsite lots. 

'Ihe Sanscnetti opinion refers to the site as m i s t i n g  of 1.91 
acres. Ihe deed, m e r ,  describes the ac=reage as 2.97 acres. 



acres. The fuxrth t r u s t  holding is the Annette Islands Reserve of the 
~etlakatla Indian Ommmity, the sole resenrakicn i n  Alaska not rwded by 
AlrXJSA. 

4 

Under the Sansonetti winicn, t h  touchstone of whether a Native m y  
exercise territorial jurisdictim over Land is whether the land oanst i tuk  
"Indian cumtry" under 18 U.S.C. 5 1151. M-36975, pp. 108-111. !LIE 'KLawxk 
trust land and the two other cannery sites are identified i n  a footnote in the 
Sanscnetti opinicn, but the status of these sites as land over which Native 
villages may exercise gownmental a u M t y  was not analyzed by t h  cpinicn. 
M-36975, p. 112, n. 277. Under theanalyticalagpma&of theopinian, 
however, it is clear that  the Klawcck site ccnstitutes a "&pendent Indian 
camamity", me of the three categories of Indian axmtry defined in 18 U.S.C. 
5 1151. As a result, KCA may exercise w t s a l  authority over the site 
and it cxnstitutes Indian land for prrposes of I=. 

In Alaska v. Native V i l l a u e  of Venetie, 856 F.2d 1384 (9th Cir. 1988) (Venetie 
I), the Ninth Circuit sum~lrized a n m k r  of factors that  have been developed - 

' to determine &ether a dependent Indian cumunity exists: 

In [-I Martine, [442 F.2d 1022 (10th Ck-. 1971)l 
the Tenth Circuit approred a three-- analysis, mi-: 

1 )  t h e ! ~ t u r e o f t h e a r e a ;  
2) the relaticnship of the area inhabitants to Inlian tribes 

and the federal government; and, 
3) the established practice of goverrnrent agencies tawad that  

area. 
442 F.2d at 1023. 

In [United States v. 1 Sauth Dakota, [665 F.2d 837 (8th Cir. 1981 ), 
cert. denied, 459 U. S. 823 (1982) 1 the Eighth Circuit applied a mre 
extensive analysis, including the wine ccnsiderati~~l~ as w e l l  as: 

1 )  the degree of federal ownership of and acxltml over the 
area ; 

2) the degree of mksiveness of the area inhabitants; and, 
3) the extent to which the are. was set aside far the use, 

occupancy, anJ. protectim of depedmt Indiari peoples. 
665 F.2d at 839. 

Venetie I, 856 F.2d at 1391. 

~2~Klawo&trustlandmeetsthesefactars. Thelandisownedbythelsnited 
States in txust fo r  KCA. It was takePl hb trust pursuant to 5 5 of the m, 
25 U.S.C. § 465, fo r  the benefit of the Klamck Native cumunity. 

?he trust land has eight cottages that are rented to approocinrately 17 tribal 
m d x c s .  KCA leases space to three businesses and operates a tribal smke 
skp t h a t  employs two mnbe.rs. ?he tribal off ice is also located cn the trust 
lands. ?he Tribe employs four people: the President of the Tribe, who also 
acts as the administrator for tribal business, a bodhqer ,  an assis tant  
b d h e p . r  and a receptionist. Also housed in the tribal off ice  is the! 



f a r  Kira Fisheries, a joint venture between IO=A and the Alaska Native 
V i l l a g e  axparatim, K l a d  tIeenya. In additim, the tribe enploys 20 other 
vcders w b  are renamting the cannery f ac i l i t i e s ,  & a $1 m i l l i c n  grant to 
Km £ran the U.S. Departnrent of acmnerce. Ihe Inmbec of gnpbyees woakLng on 
this three-acre p r o e l  appears to be fa i r ly  significant i n  l i g h t  of the mall. 
mmber of total mmbers, 500, and the even sml le r  mmber of members living in 
the area, 275-300. 

 he ttibal aplo;ees carry on a of other govemmmtd Mi- 
the tribal offices. T h e  Tribe recently received a Small Tribes grant f a r  
training and the pumhase of offioe e q u i ~ t .  It received an P1Jministraticn 
far Native EImericans grant far training and a Department of IZhzakion Indian 
lj.braq grant. KlCA also recently applied f a r  a Wwsing and U&an Develmt 

. -ty Dewlapent Block Grant for Tribes and Alaska V i l l a g e s .  MCA 
participates in the Self- lhcns t ra t ion  Project as part of a oanpact 
between the Wnited States and an mkmlla tribal organization, the Central 
Cumci l  of Tlingit and Haida. KI3A also administers the BIA mads mcneys that 
it receives thrpugh the Central Council Self-CWemance Project. 

In &tion to being the site for carrying on the g o v e r r m e n t - p t  
relaticnship w i t h  outside agencies, the tribdL off ices are of ten the site for  
internal tribal bushe&'. Ihe tribal mil rrreets there f a r  many of its 
meetings. In cne ins-, , the tribal off ices served as the site f a r  
ocnvening the Elders Cumci l  to resolve a disp l te  involving job perfanmnc~ 
and embezzlement. 

Because the ICA trust land meets the test for dependent Indian axmmity,  
under general principles of Fedexal Indian law it is subject to the 
territorial jurisdiction of KCA, rrPlch as i f  it were  reservation land. 

Tax Oarmission v. Sac and Fox Nation, - U.S. -, 113 S. Ct. 1985, 
1991-92 (1993). Unlike certain other categmies of land in Alaska oovered in 
the Sansonetti cginim, the trust land was not dealt w i t h  in AtCSA. Nm is it 
affected by other Alaska-specific legislation that  the Sansonetti cpinian 
found to l i m i t  tribal territorial jurisdicticn. M-36975, at  11 3-1 30. 
-tly, 5we cmclude that the rSA trust lard meets the ICZA test fch 
Indian lands. 

1 

We note that, the proposed ordinance does n o t  apply the qualifier,  
$1 exercises w t a l  pot~er" in its inclusicn of trust lads.  As noted 
earlier, it defines Indian lands to include "all lands title to Mch is held 
in  t r u s t  by the Wted States far the benefit of the K L a d  Cbprative 
zkssociation ooc any m m b r  of the Tribe, provided that the t rus t  title existed 
m at befare October 17, 1988." KlCA Gaming Qrdinance, §103(8)(B). To be 
ccmsistent w i t h  NIGC rqulatim and our trnderstanding of the IQ?A definition, 
the ardinance should be modified to w i d e  t ha t  KCA exercises govenmentdL 

wer trust lands. 



I£ you require any £urther infcamaticn, please coltact m y  pol- at (202) 
208-6526. 

Michael J. Adaxial 
Associate Solicitor 
Division of Indian Aff- 


