FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

May 6, 2011
MEMORANDUM
To: The Commission
Through: Alec Palmer
Acting Staff Director
From: Patricia Carmona "Q
Chief Compliance Officer
Joseph F. Stoltz ,ﬁ
Assistant Staff Difector
Audit Division
Thomaa I. Nurthean 0‘&. e
Audit Manager
By: Mary Moss M mm
Lead Auditor
Subject: Audit Division Recommendation Memorandum on the United Association

Political Education Committee (UAPEC) (A09-27)

Discussed below are revisions to the attached Draft Final Audit Report (DFAR) as
well as the Audit Division’s recommendations. The revisiens and recommendations are
based on UAPEC’s respanse to the DFAR. The Office of General Counsel reviewed this
memorandum, concurs with the recommendations and provided the attached comments.

UAPEC declined the opportunity for an audit hearing.

Finding 1. Excessive Contributions to Candidates and Other Political
Committees.

In response to the Draft Final Audit Report, UAPEC acknowledged that it made
excessive contributions. It stated, however its belief that the Draft Final Audit Report
statement that the excessive oontributions resulted fromn its fatlare to track contributions
made by its affiliates was misleading.



UAPEC stated it had certain procedures in place, albeit not foolproof, to track
contributions by affiliated committees. Through the years, UAPEC had requested its
affiliates, in writing, to advise it of contributions made to federal candidates. UAPEC
explained that it called or otherwise cornmunicated witlr affiliates that had PACs
organized within a state where a candidate was seeking affice to ascertain whether a
contribution had aheady been made by the affiliate. {JAPEC further stated it had no
contro! over affiliates’ day-to-day operations or access to their records. Therefare,
identifying contributions made by affiliates was a difficult and challenging process. With
respect to the remaining excessive contributions, UAPEC nated that it made written
requests for refunds prior to the audit.

IFinaly, UAPEC provided documeritation that it received an additional refund of
$500 from a candidate committee, thus reducing the remaining excessive contributions to
$25,000 ($25,500 - $500).

The Audit staff offers the following concerning UAPEC’s response. With respect
to the two excessive contributions totaling $10,000, these contributions would not have
been addressed in the Interim Audit Report had the documentation submitted in response
been made available during the audit fieldwork.

The following was noted with respect to the remaining nine excessive
contributions:

o Prior to the audit, UAPEC sent letters to four eommitiees, requesting refunds
from three and asking that the excessive amount be applied to debt reduction
for another.! These letters were sent subsequent to UAPEC’s receipt of
Requests for Additional Information from the Commission that questioned
whether the contributions were excessive.

o For the remaining five excessive contributions, UAPEC has not presented any
evidence that it attempted to resolve the matter prior to the audit.

It is the Audit staff’s opinion that UAPEC resolved excessive contributions
totaling $17,225 and made efforts to resolve the remaining excessive contributions
totaling $25,000.

The Audit staff recommends that the Cammission find that UAPEC made
excessive contributions in the amaunt of $42,225 and that $25,000 of that amount remains
outstanding.

! UAPEC subsequently requested that this committee refund the excessive contribution.



Finding 2. Failure to File Notices and Properly Disclose Independent
Expenditures.

In response to the Draft Final Audit Report, UAPEC stated, that although it
understood the 24-hour and 48-heur imiependent expenditure notice requirement, it did
not believe that the Act ar Regulations pravided any guidance on when maierials such as
yard signs, mini-billboards, shirts, hats, etc., should be considered disseminated.
Therefore, althaugh it planned on implementing its new revised procedures, it requested a
clarification concerning the precise date when the 24 and 48-hour notices should have
been filed.

The Audit staff and the Office of General Counsel agree that the practical
dissemination date for campaign materials as described in this report can either be the date
UAPEC receives the materials from its vendors at its headquarters or the first date thnt
UAPEC'’s local unions make the materials available to mernbers of its restricted class.

The Audit staff recommends that the Commission find that UAPEC was required
to file 24 or 48-hour notices for independent expenditures based on the dissemination date
rather than payment date, and that UAPEC failed to keep a record of the dissemination
date for the materials that were the result of the independent expenditures. Finally,
UAPEC may consider the date such materials are delivered to its headquarters as the
dissemination date for the purpose of filing 24 or 48-hour notices.

Finding 3. Failure to Properly Disclese Tranifers from Affiliated Commltteeé

The Audit staff recommends that the Commission find that UAPEC incorrectly
disclosed transfers from affiliated political committees.

If the above recommendations are approved, the Audit staff will prepare a
Proposed Final Audit Report within 30 days of the Commission’s vote.

Should an objection be received, Directive No. 70 states that the Audit Division
Recommendatian Memorandum will he placed on the next regularly scheduled apen
session agen:da. oot

Documents related to this audit report can be viewed on Voting Ballot Matters.
Should you have any questions, please contact Mary Mass or Thomas Nurthen at 694-
1200.

Attachments:
- Draft Final Audit Report of the Audit Division on the United Association Political
Education Committee
- Office of General Counsel Analysis Received January 18, 2011

cc: Office of General Counsel



Draft Final Audit Report of the
Audit Division on the
United Association Political
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Why the Audit

Was Done

Federal law permits the
Commission to conduct
audits and field
investigations of any
palitieal committee that is
required to file reports
under the Federal
Election Campaign Act
(the Act). The
Commission generally

conducts such audits

.when a commiltlce

appears not to have met 5%

the threshold
requirements for s,
substantial u)mphance %
with the Act.' The audit
determines whether the
commiitce complied with
the limitations,
prohibitions and
disclosure requircments
of the Act.

Future Action’.
The Coammission may *
initiate an enforcement
action, at a later time,
with respect to any of the
matters discussed in this
report.

WL

1 2U.S.C. §438(b).

About the Co tee (p.2)

¢d Association of Journeymen and
Apprentices of the'Is ,pmbmgss nd Plpeflttmg Industry of the United
States and Canad‘éasheadquartéﬁrpg} in Annapalis, Maryland. For more
mformanon o8 tine Committee @ ization chart, p. 2.

Contnbutmns frqm ﬁ’\dmduals 2 $ 3,130,530

T A ili ’ 313,467

ds from é‘ﬁ ral Candidates 33,500

s 230,574

éeceip > $ 3,708,071
Dlsb‘“‘li%sem it

Cgﬁ,_ %mus to¥€&§ral Candidates $ 2,103,850

@t o Indep‘é Jent Expenditures 510,314

" o Operathig Expenditures 72,655

o :@ther D Bursements 1,392,617

Total UrscmEnts $ 4,079,436

Findings and Recommendations (p. 3)

Exqgssive Contributions to Candidates and Other Political
Committees (Finding 1)

o Failure to File Notices and Properly Disclose Independent

Expenditures (Finding 2)

¥ o Failure to Properly Disclose Transfrrs from Affiliated

Committees (Finding 3)
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Part I
Background

Authority for Audit
This report ia based on an audit of the United Association Political Education Committee?
(UAPEC), undertaken by the Audit Division of the Federal Election Commmission (tke
Commission) in accordance with the Federal Election Campaign Act aof 1971, as
amended (the Act). The Audit Division conducted the audit pursuant to 2 U.S.C.
§438(b), which permits the Commission to conduct audlts,@ﬁg field investigations of any
political committee that is required to file a report undeg: \.,f :S.C. §434. Prior to
conducting any audit under this subsection, the Compiission must perform an internal
review of reports filed by selected committees to dgteitmme dhe reports filed by a
particular eammiitee meet tie threshold requ1r@ ents for substintiai compliance with the
Act. 2 U.S.C. §438(b).

L

BRI
e

Scope of Audit Sk
Following Commission approved procedures, tht- Audit siailevaluated v lous factors
and as a result, this audit examiged: k&

The disclosure of disbursements, debts and obligations,

The disclosure of expenses allocated between federal and non-federal accounts.
The review of contributions made 1o federal candidates.

The disclosure of individual contiibutor’s occupation and ndtge of employer.

The cansistency hetween reporied f&ums and bauok reeerds.”

The completeness of records. _

Other commitice operations necessary %lhc review.

NOoOUnAE BN

2 On June 10, 2010, UAPEC amended its Statement of Organization and changed its name to the United
Association Political Education Committee (United Association of Journeymen and Apprentices of the
Plumbing and Pipefitting Industry of the United States and Canada). UAPEC also added its connected
organization’s name to its Statement of Organization in this amendment.




Part II

Overview of Committee
Committee Organization

Important Dates UAPEC
e Date of Registration September 23, 1976
e Audit Coverage January 1, 2007 — December 31, 2008

Headquarters

Bank Information

e Bank Depositories

e Bank Accounts

Treasurer

e Treasurer When Audit Was Conducted

e Treasurer. During Period Covereil byzAudit

B, _

Overview of Flniﬁnclal Activity

(Audited Amounts)
s .3
Cash on hand“@January 1, 2007 - $ 1,121,310
- o Contributions Individuals 3,130,530
o _Transfers from Affiliates 313,467
o Refunds from Federal Candidates 33,500
o Other Receipts ~ 230,574
Total Receipts $ 3,708,071
o Contributions to Federal Candidates 2,103,850
o Independent Expenditures 510,314
o Operating Expenditures 72,655
o Other Disbursements 1,392,617
Total Disbursements $ 4,079,436
Cash on hand @ December 31, 2008 $ 749,945



Part II1
Summaries

Findings and Recommendations

Finding 1. Excessive Contributions to Candidates and
Other Political Committees

The Audit staff identified 12 contributions made by UAPE(: 10 nine candidate

~ committees and two other political committees that, w apg regated with contributions

made by its affiliates, appeared to have exceeded the lin _t;at'on by $42,225. The
excessive contributions were not eligible for redes:;__n ation e Audit staff

recomnnentded that UAPEC provide evidence (;_lp@emstmtm;, at:the eontritiutions were
not cxcesswc or pmvnde evidence that refunds“-:' W’érc received fro the recxplent

: 1ded copxes df lé;ters mailed to

$6,725 from four recnplent committees. UAPE':E te
00 (For more détsil, see p.4.)

the remaining five committees r%quuluu_. refundsofi$s

Finding 2. Failure to File N&txces an :“f_,;

Independent Expenditures
UAPEC disclosed i Eherident expenditures, totaling $510,3 f4 w:on Schedule E (Itemized
Independent Exg&h ires)“The mdepe?ﬁlcm expenditures were reported when paid, which
in most cases wasgft er the date of the election. UAPEC should have disclosed these
independent expendifiifes as memo entries on Schedule E and a correspanding debt on
Schedule. Q&% ally, BAPEC failed w0 lunely file any corresponding 24 or 48-hour notices.
UAPEC; 28 e Mﬂ; the Aydit stall”s copelusionigad, as recommended, provided a written

cog“y of its new prd pro durcs . (For more detail, eee p.5.)

3. Failure to Properly Disclose Transfers From
Afﬁlxaté"d@omnﬂttees

. UAPEC jncoitéetly disclosed transfers from affiliated political committees totaling
$313,467 as either “nitemized contributions from individuals or as contributions from
other political comith & These transfers should have been reported and itemized as
Transfers from Affiliatéd/Gther Party Committees. UAPEC complied with the Audit
staff's recommendation and filed amended reports properly disclosing all of the transfers.
(For more detail, see p. 7.)




Part IV
Findings and Recommendations

Finding 1. Excessive Contributions to Candidates and
Other Political Committees

Summary
The Audit staff identified 12 contributions made by UAPEC to nine candidate
committees and two other political committees that, wher '?egated with contributions
made by its affiliates, appeared to have exceeded the lxm tion by $42,225. The
excessive contributions were not eligible for redeswn.u onixThe Audit staff
recommentled ttrat UAPEC provide evidence demeustiatingith it the coritribiutions were
not exeessive or pravide evidence that refunds: :_q’re teceived fom the recipient
committees. In response, UAPEC provided&¥ifence that two OFN Lexcessive
contributions, totaling $10,000, were timely:tésolved and that it rce%f@ refunds totaling
$6,725 from four recipient committees. UAﬁﬁﬁlalso provided copies* § l tters mailed to
the remaining five committees requestmg refund vof $% 5@.
.;.. : :;‘:’J”’ 3
Legal Standard T B @%&
A. Authorized Committee lel% N(ﬁﬁﬁ‘m.mdldat itical committee shall make
contributions to an authonz.ed commitice that aggregate moteithan $5,000 per election or
pittee in any calendar vear which, in the aggregate, exceeds
2K .)and(( % 11 CFR §1 l()2 an“a(d)

£y

0 2, all*ggntnbut:ons made by more than one
—gf -"&pohﬁ  committees under 11 CFR §100 5,

?-..

ibutions. When an authorized candidate

isution, (or a contribution that exceeds the

ing), the committee may ask the contributor to redesignate
b utlon for use in another election. The committee must

C. Redeslgnatlon of Exﬁqsswe 0
commlrteemecelves an exces§ive con
committee'§% qn; debts outs Al
the excess portlori:»of the conl
inform the contrlbitfbr that::c:.
1. The redesngﬁ‘atf@) ;I"St be signed by the contributor;
2. The redesngnaugn thust be received by the committee within 60 days after the
committee received the original contribution; and
3. The contributor may instead request a refund of the excessive amount. 11 CFR
§110.1(b)(5).
Within 60 days after receiving the excessive contribution, the comittee must either
receive the proper redesignation or refund the excessive portion to tite donor. 11 CFR
§§103.3(b)(3) and 110.1(b)(S)(it)(A). Further, a political committee must retain written
records concerning the redesignation in order for it to he effective. 11 CFR §110.1(1)(5).




Facts and Analysis

The Audit staff identified contributions made by UAPEC that appeared to exceed the
limitations by $42,225. These excessive contributicns consisted of 10 contributions to
nine candidate committees totaling $32,225 and two contributions to other political
committees totaliag $10,000. A majority of the excessive contributions were the result of
UAPEC not tracking contributions made by its affiliated comnaittees. UAPEC and its
affiliates share a contribution limitation. At this time, the cxoessive contributions are not
eligible for redesignation and UAPEC can only request a tefund from the recipient
committees.

At the exit conference, the Audit staff provided UAPEC rgfifésentatives with a schedule
of the excessive contributions. In response, UAPEC’s ¢biifiSel (Counsel) provided copies
of letters sent to each recipient committee requesting refiifids of the excessive
contributions. Counsel also related that well before the audit k,JAPEC undetwent a 100%
turnover in staff. The new director instituted %{%

ograms and pro
monitor the contributions made by afﬁlrates» ind*Comply mere ful
of the Act.

refunds received.

H , e

In tesponse to the reqemrhcndatlon UABEC demon ated tlml

p#,,gecon icessive contribution, UAPEC provided
= LYy
_ __from a{j_:‘ mlen s¢bmmittee, agreeing that the excessive
omon ($5 @Q@) shoﬂ'l- 3 1 the committee’s non-federal account.

.....

: The documentatlon d1chssqd above vﬁ%s not available during the audit fieldwork.

. Second“ I%ths ware sc:ri-t to the remaining committees requesting refunds totaling
$25,500.

Finding 2. Fallure to File Notices and Properly Disclose
| Independent Expenditures

Summary

UAPEC disclosed independent expenditures, totaling $510,314, on Schedule E (Itemized
Independent Expenditures). The independent expenditures were reported when paid,
which in most cases was after the date of the election. UAPEC should have disclosed
these independent expenditures as memo entries on Schedule E and a corresponding debt
on Schedule D. Finally, UAPEC failed to timely file any corresponding 24 or 48-hour



notices. UAPEC agreed with the Audit staff’s conclusion and, as recommended,
provided a written copy of its new procedures.

Legal Standard

A. Definition of Independent Expenditures. The term “independent expenditure”
means an expenditure by a persan far a communication expressly advocating the election
or defeat of a clearly identified candidate that is not made in coordination with any
candidate or authorized committee ar agent of a candidate. 11 CFR §100.16(a)

B. Disclosure requirements ~ general guidelines. An independent expenditure shall be
reported on Schedule E if, when added to other independerti@xpenditures made to the
same payee during the same calendar year, it exceeds $200% Independent expendltures
made (i.e., publicly disseminated) prior to payment slﬁi ¥be disclosed as “memo”

entries on Schedule E and as a reportable debt on Sekie ule-.-,_ %gndependeut~expend1tunes
of $200 or less do not need to be iternized, though. the commi ieg:must report the total of
those expenditures en line (b) on Schedule E. ¥1 CFR §§104. 3(b (3)(vii), 104.4(a) and
104.11 e

C. Last-Minute Independent Expenditure Regorts (2 i

ek ; hy
independent expendltures aggregatmg $1 ,000 or migf V\g '

aggregates The 24-_ ra,nptlce must b%ﬁnled o a Sc.hcdule ";3'_4 e date that a
u\G dassernmated@é‘ rveg as (he daie that the Conunittee must use
idépendent e\puuﬁtures has, in the aggregate

104.5(2)(2).

D. Last-Minute Ik pend Expen&tture Reﬁrts (48-Hour Notices). Any
independent expena’f Adre, aggrégating $10, 06@ “or more with respect to any given electlon
at any time during a caf fSidar yeariiip

must discJose this activity’ vf;‘lthm 48 hﬁgrs each time that the expenditures aggregate
$10,000 or moge. The notleg §.must be'filed with the Commission within 48-hours after

the expexditote is imade.. 11 j?if&§§104 4(f) and 104.5(g)(1).

Facts and Analysis ¢
Between August 27, 2003, dﬁﬁd December 3, 2008, UAPEC made eight disbursements
totaling $510,314 for the purchase of materials such as mini-billboards, yard signs,
posters, shirts, hats, etc. These disbursements were itemized on Schedules E, in support

- of Barack Obama, filed with the report covering the period in which the payments were
made. A majority of the independent expenditures were related to one payment, in the
amount of $324,209, that was paid after the 2008 General election.” UAPEC should have
disclosed these independent experditures as memo entries on Schedules E, filed with
reports covering the dates when the materials were disseminated and included a
corresponiling debt an Schedule D (Debis and Obligations).

3 UAPEC received a refund of $30,710 relative to this payment.



Further, UAPEC did not timely file any 24 or 48-hour notices of its independent
expenditures and did not maintain decumentation of the dissemination date for any of the
materials. However, the invoices were dated either October 31, 2008 or November 18,
2008. Therefore, it:appears likely thu the materials were disscminated within a netice
period.

This matter was discussed with UAPEC representatives during the exit conference. In
response, Counsel stated that as a result of the audit, UAPEC’s staff now understands the
reporting requirements for independent expenditures, mcludxpg 24 and 48-hour notices,
and the need to document dissemination dates. Howcver#,i&""@é were unsure how the
dissemination date would be determined since UAPEC ally distributes materials
directly to local union members or ships the material ¢al unions for distribution.
Counsel suggested that in the future, UAPEC will liarige it§ method of recording,
aggregating and filing the required notices basgdon the date lhm materials are first
received at UAPEC headquarters. This date would be UAPEC’s é%gmrmamm date far
24 and 48-notices. _; é%x
- 5
Interim Audit Report Recommendatihn and;@emmittee Re‘sponse
The Audit staff recommended thiat¥,

JAPEC implerriéht Eé‘?nsed procedures in‘rder to
properly disclose independent expg dltﬂggs on Schcdul_cfs:E and/or D and track
aggregation and dissemination for bﬁlh the: 24 and 48-hbuginotice requirements.

~Fa

In response, UAPEC ditéed, with the Audlt staff .s* %sm}fa@

579); i, as recommended,
provided a writton copy or % ;racking pracedmes.

Finding 3. Failure tg:
Affiliated Committees

Sdmmary . L
UAPT:C mcoriectly disclosed tansfers from affiliated political committees totaling
$313,467, as either unitemizei con?%%utlons from individuals or as contributions from
other pol“téft.ll committees. These transfers should have been reported and itemized as
Transfers from Affiliated/Other Party Committees. UAPEC complied with the Audit
staff’s recommemlation and filcd amended reparts properly disclasing all of the transfars.

Legal Standard

Disclosure Required for Transfers from Affiliated Committees. A political
committee must disclose the total amount of transfers from affiliated committees, and the
identification of each affiliated committee that makes a transfer to the reporting

committee during the reporting period, together with the date and amount of each
transfer. 2 U.S.C. §434(b)(2)(F) and (3)(D).

Faots amd Analysis
UAPEC incorrectly disclosed transfers totaling $313,467 from affiliated political
committeea, Transfers from four affiliated eommittees totating $27,867 were included in



the unitemized contributions from individuals’ total. The remaining transfers from 21
affiliated committees, totaling $285,600, were itemized as contributions from Other
Political Committees. All of these transfers should have been reported and itemized as
Transfers from Affiliated/Other Party Committecs. UAPEC representatives were advised
of these disclosure errors at the exit conference.

In response, UAPEC’s Legal Counsel related there had initially been some uncertainty
among UAPEC staff concerning whether the affiliates (local unions) were acting as
collecting agents. Counsel stated after further investigation, UAPEC staff concluded the
receipts were in fact transfers from affiliates and agreed to amend the reports as
recommended. s

Ly

Interim Audit Report Recommendation g Wfﬁqmmlttee Response
The Audit staff recommended that UAPEC amend 1=ts repons 1o properly disclose the
transfers fiom the affiliated committees totabing: $313 467 ($285 600 + 27,867) on
Schedule A, Line 12, Transfers from Afflhated/Other Party Comrmttees In response,
UAPEC filed amended reports properly disc[Osmg all of the transfers

\.ﬁf
Yo .

\5%“\9




FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

MEMORANDUM

TO: Patricia Carmona
Chief Compliance Officer

Joseph F. Stoltz

Assistant Staff Director
FROM:  Christopher Hughey f?"—

Actling General Counsel

Lawrence L. Calvert, Jr. '/)C‘)/
Associate General Couns

Lorenzo Hblloway w__

Assistant Genreral Counsel
For Public Finance and Audit Advice

Delanic DeWitt Painter - g~ jea Lt P
Attorney

SUBJECT: Draft Final Audit Report of the Audit Division on the United Association
Political Education Committee (LRA 818)

The Office of General Counsel has reviewed the Draft Final Audit Report of the
Audit Division (“Draft Report™) and the Andit Divisien’s Recommendation
Memorandum (“ADRM™) on the United Association Political Education Committee
(“UAPEC?” or the “Committee’) and has the following comments. The Draft Report sets
forth the Audit Division’s basis for three findings: Finding . Excessive Contributions to
Candidates and Other Political Committees; Finding 2. Failure to File Notices and
Properly Disclose Independent Expenditures; and Finding 3. Failure to Properly Disclose
Transfers from Affiliated Committees. The Committee responded to the Draft Report on
December 7, 2010 (“DFAR Response”) but did not request an audit hearing. The
Committee, however, raises the legal issue of how to determine for reporting purposes
when independent expenditures are disseminated to the public if the nature of the
materials (yard signs, mini billboards, shirts, hats, etc.) that are sent from the national
union to local chapters and members mukes it difficult to knew when the materials are
disseminated to the public.l Our comnents focus on this legal issue (Finding 2). If you

! We note that we have not commented at any prior stage of this audit.



Memorandum to Joseph F. Stoltz

Draft Final Audit Report of the Audit Division on the

United Association Pelitical Education Committee (LRA §18)
Page 2

have any questions, please contact Delanie DeWitt Painter, the attorney assigned to this
audit.

L BACKGROUND -- FAILURE TO FILE NOTICES AND PROPERLY
DISCLOSE INDEPENDENT EXPENDITURES (FINDING 2)

The auditors conclude that UAPEC did not properly disclose independent
expenditures on its reports and did not timely file 24 and 48 hour notices for its
independent expenditures.” UAPEC made 8 disbursements totaling $510,314 to purehase
malerials such as mini billboards, yard signs, posters, shirts, hats, etc. UAPEC itemized
these disbirseinents as independent expeaditures supoorting Barack Obama on Schedule
E as of the datz of payment.” Mest of these indepondent expenditures relate to one
payment of $324,209 made on December 3, 2008, after the 2008 general election, and
disclosed on line 24 Schedule E with a date of December 10, 2010. The auditors state
that UAPEC should have disclosed these independent expenditures as memo entries on
Schedule E for the reports covering the dates when the materials were publicly
disseminated, and included a corresponding debt on Schedule D. In addition, UAPEC
did not timely file any 24 or 48-hour notices of independent expenditures. Because
UAPEC did not maintain documentation of the public dissemination date for any of the
materiats, the auditors do not know the axaot amaunt timt required such notices. The
auditors conelude that some of the materials were likely disseminated within the natice
period because of the dates of some invaices close to the election and the $324,209
payment ufter the eleetion and because UAPEC acknowledges that the materials were
disseminated prior to the election.

The Draft Report states that UAPEC representatives told the auditors they were
unsure how to determine the dissemination date because UAPEC generally distributes
these materials directly to local union members or ships the materials to local unions for
distribution. UAPEC suggested that in the future it would change its method of filing the
required notices and use the daic that materials are first received at UAPEC headquartars
as the disseminatioo date fer filing 24 and 48-haur 1totices.

in the Interim Audit Report (“lAR”), the auditors recommended that UAPEC
implement revised procedures to properly disclose independent expenditures on

2 The auditors provided us with additional information to clarify the facts in the Draft Report. We
suggest that thia information be included in the revised finding. Specifically, the auditors have infocnied us
that the revised finding will clarify that UAPEC eventually filed notices, but did nat file them timely, and
that a $324,209 paywnent on December 3, 2008 was related to numerous invoices.

3 According to the Audit staff, one payment check dated December 3, 2008 related to $324,209 of
the independent expenditures aud was payment for & aumber of invoices dited between March 31, 2008
and November i§, 2008, but the invoices could not ke traced direotly to the payment. Tha remaining seven
invoices for independent expenditures totaling $186,105 were dated between August 20, 2008 and
November 7, 2008 and paid between August 27, 2008 and November 12, 2008.



Memorandum to Joseph F. Stoltz

Draft Final Audit Report of the Audit Division on the

United Association Political Education Committee (LRA 818)
Page 3 :

Schedules E and D and to track aggregation and dissemination for the 24 and 48 hour
notice requirements. The Draft Report states that in response to the [AR, UAPEC agreed
with the Audit staff’s conclusion, and provided the recemmended written copy of its new
independent expenditure tracking procedures.

Nevertheless, the Committee addresses the issue in its response. It states that it
understood the independent expenditure notice requirements but was not able to identify
an earlier dissemination date because the nature of the material made it unable to know
precisely when the material was disseminated to the public. The Committee explained
that the aterial “is not typically éisseminated orr the dute the materiat is received at
UAPEC headquarters, the date the material is sant to the affiliates or the date the material
is sent to memhers of the restricted class.” DFAR Response at 2. Instead, the material
would onty be disseminated to the public on “multiple unknewn dates” when “a shirt is
wom in public or a yard sign is posted in a yard.” /d. The Committee contends that the
statute and regulations do not provide guidance on when such materials should be
considered disseminated. The Committee stated, however, that “given the impossibility
of identifying the dates of dissemination™ it will in the future consider the material to be
disseminated for reporting purposes on the date the material is received. Id. at 2-3. We
understand that the auditbrs concur that this approach would be acceptable.

IL UAPEC MAY REPORT INDEPENDENT EXPENDITURES AS OF
DATE WHEEN IT RECEIVES MATERIALS FROM VENDORS
BECAUSE OF PRACTICAL IMPOSSIBILITY OF DETERMINING
ACTUAL DATES OF PUBLIC DISSEMINATION

The issue here is how to determine when materials are publicly disseminated for
reporting purposes when the nature of the materials, such as yard signs, mini billboards,
shirts, hats, etc. that are sent from a union to local union chapters and members makes it
difficult to know when the materials are actually disseminated to the public by union
members. We cancur with the Audit staff that UAPEC may use the date when UAPEC
recaives the independent expertiture materials fromn vendars as thie date of public
dissemination for reperting and aggregation purposes. UAPEC coid also use a later
date, such as the date it ships the materinls ta local unions ar.union members, if it
maintains records to support that date.

An independent expenditure is a communication expressly advocating the election
or defeat of a clearly identified candidate that is not coordinated with any candidate or
authorized committee. 11 C.F.R. § 100.16(a). A committee must report independent
expenditures as of the date when they are publicly distributed or publicly disseminated.
See 11 C.F.R. §§ 104.4, 104.5(g), see also 11 C.F.R. § 109.10.

A committee must Hle notives withiit 48 hours of the date an independent
expenditure is publiely diatributed or otherwise publicly disseminateit for independent
expenditines aggregating $10,000 or more with respeol to a given election made at any
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time during the calendar year up to and including the 20th day before an election. 11
C.F.R. §§ 104.4(b)(2) and 104.5(g). In addition, a cammittee must file a notice within 24
hours of when each independent expenditure aggregating $1,000 or raare with respect ta
any given election is publicly distributed or otherwise publicly disseminated if that occurs
after the 20th day but more than 24-hours before the election. 11 C.F.R. §§ 104.4(c) and
104.5(g). To determine when a committee must file 24 and 48-hour notices, independent
expenditures are aggregated as of the first date that an independent expenditure is
publicly distributed or otherwise publicly disseminated. 11 C.F.R. § 104.4(f), 104.5(g).

The Commission explained in the rulemaking that the term “publicly distributed”
for independent expenditures has the same meaning as the term does for electioneering
communications in 11 C.F.R. § 100.29(b)(3).* Explanation and Justification, “Bipartisan
Campaign Reform Act of 2002 Reporting,” 68 Fed Reg. 404, 407 (Jan. 3, 2003). The
Commission further explained that “publicly disseminated” “refers to communications
that are made public via other media, e.g., newspaper, magazines, handbills.” /d. at 407
and 409. The Commission noted that when a communication is publicly distributed or
disseminated, the person paying for the communication would be able to determine
whether the commumication meets the independent expenditure requirements including
express advocacy. Id. at 407

The materials at issue here would be “publicly disseminated” rather than
“publicly distributed” because they are not broadcast communications. See 68 Fed. Reg.
404, 407 and 409 (Jan. 3, 2003). The regulations and regulatory history are silent on how
to determine the date when independent expenditures such as shirts, hats, yard signs, or
mini billboards provided by a union to local unions and members are “publicly
disseminated.” The term “publicly disseminated,” however, can be generally understood
to mean the first date when a communication could be seen or heard by a member of the
public, equivalent to the publication date for printed tnedia such as a newspaper.’ Thus,
we believe that the date these materials are publicly disseminated is the first date when
the materials can be viewet or heard by membears of the public, rather than only members
of the unian’s restricted class under sectiorr [14.1{j). The types of matrrials at issue here

‘ Section 100.29 (b)(3)(i) defines “publicly distributed” for clectiancering communications as aired,
broadcast, cablecast or otherwise disseminated through the facilities of a television station, radio station,
cable television system, or satellite system. Electioneering cotnmunications do not include any
communfeation pudlicly disseminated through a meairs ather than broadcast, such as print medie. 11
C.F.R. § 100.29(b)(3).

5 In a pre-BCRA rulemaking in 2001 and early 2002 for then-section 109.1, the Commission
considered a multi-prong test to determine when an independent expenditure was made for reporting
purposes but decided on a rule that an independent expenditure is made on the first date on which the
communication is published, broadcast or otherwise publicly disseminated. See Explanation and
Justification for 11 C.F.R. § 109.1, 67 Fed. Reg. 12837 (Mar. 20, 2002). One commenter on the
rulemaking objected to the other possible prongs and to using the word “printed” (which the Commission
changed to “published” based on the comment) becuuse an independent exoenditure is not made until the
communication is disseminated ¢o the pablic. /d
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are likely to be eventually seen by members of the public at some time. See
Memorandum to Joseph F. Stoltz, “Proposed Imerim Audit Report, Democrat,
Republican, Independent Voter Education Political Campaign Committee (“DRIVE”)
LRA 729" at 3-4 (Dec. 27, 2007). The committee here implicitly acknowledged that was
its intent for these materials by reporting disbursements for them as independent
expenditures. The materials were paid for and obtained by the national office of
UAPEC, distributed by the national office to local unions, and then either publicly
disseminated by the local unions or, and particularly in the case of items such as t-shirts,
and yard signs, distributed by local unions tv the individual members of the restricted
clasa who then “publicly disseminated” the materials when they decided to wear the t-
shirt, put up a sign in their yani, ete.

We concur with the auditors that UAPEC failed to timely file 24 and 48 hour
notices or to properly report these independent expenditures. While we acknowledge the
inherent difficulty of determining the precise date of public dissemination of these
materials, there is no indication that UAPEC made any attempt to disclose these
independent expenditures in a way that would ake the information available to the
public prior to the date of the election. Nor did it maintain records that would assist it or
the auditors in determining a date that would be as close as possible to the date of public
disseminatina.

The probiem for future disclosure is that in the case of the materials that are
distributed by UAPEC through the local unions to union members for display at a time of
the individual members’ choosing, it is practically impossible for UAPEC to know
precisely when these kinds of campaign materials are first viewed by members of the
public rather than only by members of its restricted class. A union member could wear a
shirt, for example, to a union meeting or in the member’s home and the shirt would only
be seen by members of the restricted class, but once the ind!vidual ventures out in public,
assuming the shirt is visible, the messege would be disseminated to the public. Similarly,
a local unien eculd give a yard sigu to a3 member, who could pnt it into s garage for
several days before putting it on this lawn where it could be viewed by the public passing
by. So ane box of materials sent to cne local union chapter could result in public
dissemination of the materials over.a number of different dates, because each of many
union members would make individual decisions about when to publicly disseminate the
materials by wearing or displaying them. Those individual decisions are the actual dates
when the independent expenditures are “publicly disseminated.” It would be burdensome
and impractical to require a union to track the use of these types of materials to determine
when they are first viewed by members of the public.

Because it is impractical to deterrnine the actual dates when these materials are
publicly disaemisated, UAPEC could une the next eartiest date in the distribution chain:
the ficst date when the local union makes those materials availahle to members of its
restricted class (or when the lozal unior itself pnblicly displays materials such as “mini-
billboards,” which we understand are four-foot by eight-foot signs.) These dates could be
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determined for future independent expenditures, but might create an additional
recordkeeping responsibility for UAPEC and its local union chapters. These would be
the latest dates that UAPEC could pragmatically use ta determine the dates of public
dissemination of these independent expenditures. The Committee, however, has
evidently decided that using those dates — or an earlier date, when it sends the materials
from its national headquarters to its local unions or members -- would impose too much
of a recordkeeping burden, and instead proposes an even earlier date, when it receives the
materials from its vendors. The Audit Division appears to concur with this approach.

The date a natronal union receives materials from vendors is not the actual date of
public dissemination; however, this date is earlier than would otherwise be required and
would disclose tue relevant informatien ta the public for a longer period before the
election. Therefore, we concur that this approach is acceptable, as long as UAPEC
ensures that the materials are eventually publicly disseminated by the local unions and
union members so that their reporting of them as independent expenditures is accurate.



