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Introduction

Thank you for the opportunity to speak to you today
about the U.S. Consumer Product Safety Commission’s
agenda and priorities, and about its most recent Strategic
Plan.

| am Donald Mays, Senior Director of Product Safety
and Technical Policy for Consumers Union, the non-profit
publisher of Consumer Reports®. | am responsible for our
organization’s product safety initiative whose mission is to
reduce the number of unsafe products in the marketplace
and to help educate consumers on ways to better protect
themselves. For the past 73 years, Consumers Union has
been informing and representing consumers without bias or
undue influence from outside parties and has remained
totally independent in its quest for a fair, just and safe

marketplace.



2010 Performance Budget Request

I'd like to make several comments regarding the CPSC
agenda and priorities:

Laboratory Modernization. We are pleased that the
modernized laboratory space will be completed in 2009.
However, we remain concerned that the laboratory will
be housed separately and physically isolated from other
CPSC staff. Separate facilities may jeopardize the
efficiency and effectiveness of both the laboratory and
the work of the Compliance staff. Consumers Union has
always believed that keeping our laboratories together
with the operation that produces our products has been a
key to our success.

Import Safety. We strongly support the decision to
increase staff at the ports. In addition, we support the
expansion of the Import Surveillance Division. |n the
CPSC'’s 2008 fiscal year, imports accounted for nearly 97
percent of all products recalled. We believe more has to
be done to stop unsafe products from crossing our
boarders rather than relying on after-the-fact recalls to
alert consumers that they have been in harm’s way.

With more than 300 ports of entry for the U.S., the CPSC
has had inspectors at only 15 locations. Although import
surveillance isn’t the only solution, clearly the CPSC
must do more than set a goal to screen only 1,800
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samples of suspect imported goods. We would like see
a far more robust surveillance program.

ATVs. All Terrain Vehicles are associated with nearly
800 deaths and 150,000 serious injuries each year.
About 30 percent of those injuries impact children under
16 years of age. CU has cautioned against the use of
ATVs by children under 16. However, we support the
testing of ATVs, both youth and adult models, to better
understand relative safety risks (e.g. stability, handling,
braking, and compliance with voluntary standards). We
applaud the Commission for working with the U.S. Army
Aberdeen Test Center to test ATVs, and we also have
offered the use of our state-of-the-art auto test center in
central Connecticut for the CPSC staff to study dynamic
performance characteristics of ATVs in an effort to
reduce the disturbingly high injury and fatality rate.

Public Outreach and Education. In order to better
understand the CPSC'’s thinking during the continued
implementation of the Consumer Product Safety
Improvement Act of 2008 (“CPSIA”), we support the
CPSC'’s outreach and education efforts, and planned six
public and Web-cast meetings.

Risk Management System. We strongly support the
CPSC’s goals relating to the creation of the Consumer
Product Safety Risk Management System (RMS), to
implement the publicly available database mandated
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under the CPSIA. The database must be capable of
being searched easily by consumers with minimal
computer skKills.

Reduction in Fire Hazards. We support the CPSC’s
efforts to reduce the rate of death from fire hazards. We
recommend that the Commission focus additional
attention on cooking fires. Each year, cooking fires are
responsible for about 80 deaths and almost 2,500
serious injuries. The CPSC has developed an
experimental range that is effective in preventing
stovetop fires. It uses a temperature sensing and control
system. Although the concept was proven effective, the
goal of reducing cooking fires was eliminated from the
CPSC strategic priorities several years ago. We strongly
urge the Commission to renew this effort.

Carbon Monoxide. We support the CPSC’s strategic
goal of reducing the death rate from carbon monoxide
poisoning and working with industry to assess automatic
shut-off safety systems that could save lives. We were
encouraged by the demonstration that we witnessed at
CPSC'’s labs of an automatic shut-off system on a
portable electric generator. Perhaps broad
dissemination of such systems can help reduce the
nearly 40 annual deaths associated with CO poisoning
from portable generators.



Children’s Hazards. We support the CPSC's efforts
to reduce injuries to children from hazards, especially
those associated with toys, nursery products, and
swimming pools. In addition, we support the CPSC’s
efforts to reduce choking, suffocation, strangulation,
poisoning and other hazards. We strongly urge the
CPSC’s increased focus on reducing increased risks and
incidence of harm faced by minority children relating to
products under the CPSC'’s jurisdiction. We believe that
the information provided in the recent report from the
General Accountability Office, mandated by Section 107
of the CPSIA, underscores the need to better study and
understand relative risks and incidence of preventable
product-related injuries and deaths among minority
children.

Chemical Toxicity. We are very pleased to see a
focus on Chemical Toxicity Assessment. |n addition to
the planned studies, we strongly urge the CPSC to
quickly determine the reasons for the harms caused by
Chinese drywall.

Nanomaterials. We are very concerned with the
rapid proliferation of products containing nanomaterials
without a sufficient understanding of possible health
effects. We strongly support the CPSC'’s study of
nanomaterials in aerosols and nanosilver in consumer
products generally, and particularly in children’s products
and products containing nhanomaterials that come in
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contact with the skin. We appreciate that the CPSC will
be creating a database with detailed information on
products containing nanomaterials, and hope the
analysis and tracking of this information will lead to a
better understanding of potential risks involved with
products containing nanoparticles.

Pool and Spa Safety, Portable Pool Protection, In-
home drowning prevention. We appreciated the
CPSC'’s activities relating to drowning prevention. We
strongly urge the CPSC to increase focus on reducing
the increased risk and incidence of drowning faced by
minority children. We believe that information provided
in the recent General Accountability Office report,
mandated by Section 107 of the CPSIA, may provide
assistance in focusing this effort. Furthermore, we
believe that inflatable swimming pools pose a particularly
acute risk of drowning to young children. We believe the
CPSC should focus a study on inflatable pools and
develop a strategy for reducing their risk.

Sleep Environment Hazards. We agree that this is
an important area in which to focus. We are aware of the
CPSC'’s objective to develop a more robust crib safety
standard, and are working actively to support this effort.
In addition, we recommend that the Commission work
with advertisers of children’s cribs and bedding to
recommend against displaying cribs with pillows, soft
bumpers and quilts for use with infants.
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Tip-Over Prevention. CU is very concerned about
deaths and injuries — especially to young children —
caused by furniture tip-over. We also urge the
Commission to focus on injuries resulting from breaking
glass in tables. At least 20,000 injuries are suffered per
year relating to glass furniture, and most injuries can be
prevented through the use of safety glass.

Consumer Outreach. CU supports the CPSC’s
increased public presence and outreach to disseminate
safety alerts and messages. We are very concerned,
however, that recall information is not reaching
consumers who may be affected by hazardous products.
We support any effort to enhance recall effectiveness.

Emerging Hazards. We support the CPSC’s work to
identify emerging hazards, particularly the review of data
relating to cooking equipment and toxic substances.

* * *

Thank you for the opportunity to address the
Commission. | would be happy to answer any questions.
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My name is David Rejeski, and I direct the Project on Emerging Nanotechnologies
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State of Commercialization of Nano-enabled Consumer Products

I would like to begin by providing an overview of the state of commercialization of nano-
based consumer products that may fall under the jurisdiction of the CPSC, share some
observations, and end with a set of specific recommendations. These products are
important because they will be where the public first experiences nanotechnology and
where the CPSC’s ability to protect consumers will likely be tested.

- The number of nano-enabled consumer products is increasing rapidly. PEN
maintains a public inventory of consumer products (Consumer Products Inventory
or CPI) identified by manufacturers as being based in some way on
nanotechnology. Three years ago, we had 212 manufacturer-identified, nano-
enabled consumer products in the inventory. This number now exceeds 1,000." A
linear regression analysis conducted shows a near perfect fit in the increase of
consumer products available over the past 4 years. An extrapolation out till 2011
is also shown. The trend line of products that potentially fall under CPSC
jurisdiction is also consistent with the trend of overall products available (roughly
50% of all products listed). This figure is probably a very low estimate of the
actual number of products currently on the market that use nanotechnology, since
there likely are hundreds of more products that have not been identified as using
nanotechnology by their manufacturers and thus have not been included in our
inventory. This number also does not take into account the many commercial and
industrial uses of nanotechnology and nanomaterials that can currently be found
on the market.

- Production and distribution of nanotechnology products is increasingly
global. The products in our inventory come from nearly 500 companies in over
20 countries. These products are available in shopping malls or over the Internet,
and we have purchased many of them online. Thanks to business-to-consumer
(B2C) e-commerce, nanotechnology products easily flow across international
borders, raising control, trade, and oversight issues. Increasing numbers of
nanotechnology products originate in the Pacific Rim, especially from countries
like China and Korea. As a recent Government Accountability Office (GAO)
report pointed out, the CPSC has no access to certain types of customs
information that could be used to identify potentially unsafe consumer products.2

- Silver is currently the most commonly used nano-engineered material in
consumer products. The type of nano-engineered substances in these products
has shifted dramatically in recent years from materials like carbon to silver, which
is now used in over 200 products, primarily as an antimicrobial. However, with

! Nanotechnology Consumer Product Inventory. Washington, DC: Project on Emerging Nanotechnologies,
Woodrow Wilson International Center for Scholars. Available at
http://www.nanotechproject.org/consumerproducts

2 Philip Curtin, a senior analyst from GAO, recently noted that,”...advanced notice, combined with other
data that they have, would help [the CPSC] better identify risks before the products enter the country,”
Quoted in: “Safety Agency Lacks Risk Data, Report Says,” Washington Post, August 17, 2009.



production costs of new materials like carbon nanotubes dropping rapidly, this
mix is likely to shift in the future.’

- The number of children’s products is on the rise. Within the last three years,
an increasing number of products on sale have been targeted towards children,
including: pacifiers, toothbrushes, baby bottle brushes, and stuffed animals. These
products originate from the United States, Australia, China, Germany, and Korea.
This remains a category to watch as nanotechnology’s commercialization
proceeds, especially since young children and babies generally have a greater
vulnerability to potentially harmful materials.

- Products are penetrating the market in areas where oversight regimes are
weak. In 2007, as shown in Figure 1, about a half of the products in our
inventory fell under the purview of the CPSC, which, according to CPSC
Commissioner Thomas Moore, had spent only a total of $20,000 to do a literature
review on nanotechnology at that time.* According to our latest analysis, there
are now 613 products that potentially fall under the purview of the CPSC, over
half of all the products listed in our inventory (1015).

? “Qver the past two years, scale up of multi-wall carbon nanotube production has led to a dramatic price
decrease down to $150/kg for semi-industrial applications. According to [NanoSEE 2008: Nanomaterials
Industrial Status and Expected Evolution], the run for industrial CNT production plants has started in order
to achieve a sustainable business with the commercialization of these high-tech materials with a mid-term
price target of $45/kg.” “Nanotechnology Industry is Moving from Research to Production with over 500
Consumer Nano-Products Already Available,” NanoVIP.com. Available at
http://www.nanovip.com/node/6020, accessed April 17, 2008.

* Testifying before a Senate Subcommittee in 2007, CPSC Commissioner Thomas H. Moore, who has
served at the agency since 1995, summed up the situation: “I do not pretend to understand nanotechnology
and our agency does not pretend to have a grasp on this complicated subject either. For fiscal year 2007,
we were only able to devote $20,000 in funds to do a literature review on nanotechnology.” Available at:
http://www.cpsc.gov/pr/moore2007.pdf, accessed April 17, 2008.
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Figure 1. Growth in the number of manufacturer- identified, nanotechnology-enabled products listed on
PEN'’s CPI from 2005 to 2009 (in red) showing products under possible CPSC jurisdiction (in blue).

This suite of already-commercialized products tells us something about the emerging face
of the nanotechnology industry and the challenges we face as we begin to introduce
nanotechnology into the marketplace. These changes are a sign that a set of issues related
to consumer safety and health is emerging that was not as apparent when our inventory
was first released. In addition, the current state of oversight regimes should raise serious
concerns for policymakers tasked with the challenge of encouraging nanotechnology
innovation in a responsible and sustainable manner.

The Issue of Public Trust

It is important to keep in mind that the willingness of the public to “buy nano” will be
affected by changes that impact the overall climate in the commercial marketplace and
influence consumer trust and confidence. Let me explore some of these changes.

Over the past year, American consumers have painfully learned that the federal oversight
system is failing. The public has had to deal with lead in toys (a use that was banned 30
years ago by the CPSC), rat poison in pet food, antifreeze in toothpaste, and E. coli in
meat. More recently, over 100 deaths were tied directly to a compromised blood thinner’
and worries about contaminated peanuts have left the public with serious doubts as to

* “FDA Links More Deaths to Blood Thinner,” 4ssociated Press, April 8, 2008. Available at:
http://ap.google.com/article/ALegMS5iT7Y6mSN3h§XK-CDe9bU7wuYNCcODEVTUNG0O, accessed
April 18, 2008.




whether federal agencies tasked with protecting the public from unsafe consumer
products have the needed regulatory tools and are adequately staffed and funded.

These were equal opportunity failures involving multiple government agencies: the Food
and Drug Administration (FDA), U.S. Department of Agriculture (USDA), and CPSC.
In most cases, the agencies were not dealing with exotic toxins but ones with long
histories of pernicious effects. One logical question consumers will have is: “If the
government can’t protect my children from lead, how will they deal with
nanotechnology?” The challenge for the CPSC is how they will answer this question in
the future.

Not surprisingly, a series of national polls we have conducted over the past four years on
public awareness of nanotechnology show declining trust in the government’s ability to
manage the risks of emerging technologies. We will repeat our survey on trust in
government this year in early September. Considering the events of the past year, it
would not be surprising to see an even greater drop in the levels of confidence in
government regulatory agencies.

Consumer confidence will be further undermined if companies continue to make claims
about nanotechnology in their products that cannot be supported. Last year, the
Environmental Protection Agency (EPA) fined a California company $208,000 for
making unsubstantiated claims involving the anti-bacterial benefits of a nano-silver
coating for computer mice and keyboards. Since that time, the claim about the use of
nanomaterials has been removed from the manufacturer’s website, though the product
appears to have remained unchanged. This phenomenon is one that has been seen with
other products, including food storage containers and stuffed animals. This tendency for
nano to go “underground” will make the CPSC’s attempt to identify nano-enabled
consumer products more difficult in the future, potentially requiring expensive sampling
and testing regimes.

In addition to disappearing product labels, the nanotechnology commercial landscape is
awash with hyperbolic product claims so obtuse that no consumer could possibly unravel
their meaning. Here are a few examples of products from the CPI that are geared towards
children and could fall under the purview of the CPSC:

Nano Silver Teeth Developer — originates in Korea.

e Claims to utilize nano-silver.




NANOVER™ Wet Wipes — originates in Korea.

e “NANOVER™ is nano silver-based antimicrobial
colloid.”

e “Safe to use for children’s toys Soft like cotton,
protect babies’ frail skin Low irritative natural
ingredients protect and moisturize your skin, and
prevent skin trouble Cleans hands and around lips
After using NANOVER(™) Water Tissue, not sticky”

Nano Silver Baby Mug Cup — originates in Korea. e

e “Through silver nano poly system 99.9% of germs
are prevented and it maintains anti-bacteria,
deodorizing function as well as freshness.”




CPSC Nanotechnology Goals

The 2010 strategic plan, which is the focus of this public hearing, contains a number
of statements on how the CPSC hopes to address the challenges of nanotechnology.
Though these objectives make general sense, the CPSC is entering the
nanotechnology arena late and needs to make up for lost time and lost opportunity.

Goal: In 2010, a literature search will be completed and the experimental procedures,
which use scientifically credible protocols to evaluate exposure potential to nanosilver
from consumer products, will be developed to quantify releases and consumer exposure
to nanosilver from treated products. Special emphasis will be placed on exposures to
young children. Product testing and a final report on the results will be completed in
2011.

Problem: While we applaud the CPSC for recognizing the potential risks associated
with products containing nanotechnology and beginning to evaluate those risks;
there are 9 products geared towards children already available in the CPI that
contain nanosilver (13 if you include archived products), so the pubic is already
being exposed to any potential risks that the study scheduled to be conducted in
2010 may find. Nanosilver is the largest material being utilized in products listed in
our CPI (currently found in over 200 products). The CPSC needs to be evaluating
how to deal with the products already on the market and any potential regulatory
measures that need to be in place.

Goal: Beginning in 2010, staff will produce an annual report on the overall use of
nanomaterials in the marketplace and the consumer product categories that contain
nanomaterials. Staff will also select products for additional review. ’

Problem: There are 613 products listed in our CPI that potentially fall under the
purview of the CPSC, over half of all the total number of products (1015). While we
are encouraged by the initiative to track the overall use of nanomaterials in the
marketplace, by the CPSC’s own acknowledgement:

“In March 2006, the Woodrow Wilson International Center for Scholars published an
inventory of consumer products found on the Internet which were identified by
manufacturers as nanotechnology products; products included aerosol household
chemicals, apparel, and sports equipment. A large number of products that are expected
to contain nanomaterials will fall under the regulatory authority of the CPSC. Without
pre-market notification, the staff is unaware of the products that contain nanomaterials
and the specific nanomaterials incorporated in these products. Staff identifies products
that claim or are believed to contain nanomaterials and maintains a database with detailed
information on these products.”

® U.S. Consumer Products Safety Commission. 2010 Performance Budget Request: Saving Lives and
Keeping Families Safe. Page 42, May 2009.
7U.S. Consumer Products Safety Commission. 2010 Performance Budget Request: Saving Lives and
Keeping Families Safe. Page 55, May 2009.



The CPSC has had access to our inventory for over three years and, therefore, has
had the opportunity to track these products on the market. PEN stands ready to aid
the CPSC in anyway we can, and we would be glad to share any relevant emerging
data with the Agency that we identify between the time of our scheduled updates.

According to the overview statement, “The 2009 appropriations allows CPSC to invest in
developin% agency expertise in emerging nanotechnology applications to consumer
products.”” This resulted in an increase in $200,000 for nanotechnology research and 0
full time equivalents (FTEs).

Problem: There is a lack of human and financial support for the CPSC to evaluate
any potential problems associated with nanotechnology in consumer products. An
increase of $200,000 with no one tasked to focus specifically on nanotechnology
reflects the lack of any serious priority setting by the CPSC. This $200,000
investment needs to be put in relation to the over $1.5 billion the federal government
will invest in FY2010 in nanotechnology research and development under the
National Nanotechnology Initiative and the planned $87.7 million being allocated to
other agencies for research in environmental health and safety research.

NNI Investment in Environmental Health & Safety Research by
Agency9
FY2008(Actual) FY2009(estimated) FY2010(planned)

NSF 29.2 27.9 29.9
DOD 3.8 3.7 1.7
DOE 2.6 3.4 2.9
DHHS(NIH) 1.9 10.2 17.3
DOC(NIST) 1.3 3 6
EPA 11.6 15.8 17.1
NASA
DHHS(NIOSH) 6.9 7.4 12.4
DHS
USDA(FS)
USDA(CSREES) 0.6 0.4 0.4
DOT(FHWA)
DOJ
TOTAL 67.9 71.5 87.7

It is highly unlikely that agencies like NSF or NTH can undertake the types of highly
targeted and applied research needed to inform CPSC oversight decisions involving
consumer products.

# U.S. Consumer Products Safety Commission. 2010 Performance Budget Request: Saving Lives and
Keeping Families Safe. Page vi, May 2009.

® Adapted from The National Nanotechnology Initiative: Research and Development Leading to a
Revolution in Technology and Industry, Supplement to the President’s 2010 Budget, May 2009. Available
at: http://www.nano.gov/NNI_2010_ budget supplement.pdf



Recommendations

Given the challenges the CPSC faces, it needs immediate resources that go far beyond
those allocated in the strategic plan. Our recommendations in the resource area are:

Immediate dedication of 2-3 internal staff to track emerging technologies in
consumer products (focused largely, but not exclusively, on nanotechnology).

An additional $5-10 million in CPSC’s appropriation to support targeted research
on the potential health effects of nanotechnologies in consumer products, in
collaboration with other agencies.

Increased efforts to coordinate with both domestic and international agencies to
leverage resources needed to address nanotechnology safety issues in consumer
products.

In addition, our August 2008 report by Professor E. Marla Felcher of Harvard
University’s Kennedy School of Government on The Consumer Product Safety
Commission and Nanotechnology contained a number of recommendations worth
repeating here:'°

1. Convene a Chronic Hazard Advisory Panel (CHAP) to evaluate the health and

safety risks associated with nanoproducts currently on the market that are
intended for use by children.

Appeal to industry to begin work on voluntary safety standards for the most
prevalent nanoproducts currently on the market and those that are intended for use
by children.

Urge the U.S. Congress to amend the Consumer Product Safety Act to give CPSC
the authority to require manufacturers to identify any nanomaterials in their
products.

Encourage the Congress to adopt Section 11 of the Consumer Product Safety Act
bill recommended by the National Commission on Product Safety in its 1970
Final Report, which would give CPSC the authority to promulgate safety

' These recommendations were designed to address a number of weaknesses concerning the CPSC’s
ability to deal with consumer products containing nanotechnology: (1) CPSC’s data collection system is not
nano ready; (2) CPSC has limited ability to tell the public about health hazards associated with
nanoproducts; (3) CPSC has limited ability to get recalled nanoproducts out of use; (4) CPSC lacks
sufficient enforcement staff to identify manufacturers that fail to report nanoproduct hazards to the agency;
and, (5) CPSC does not have sufficient authority to promulgate mandatory safety standards for
nanoproducts.



standards for “new” consumer products based on new and emerging technologies,
including nanotechnology.

Finally, CPSC should be tracking technological advances which may increase their
ability to address nanotechnology in consumer products. For instance, recent innovations
in radio-frequency and optical identification tags could provide the CPSC (and other
regulatory agencies) with new opportunities to tag and track nano-enabled products (see
Appendix A).

Conclusions

Let me end by summarizing the challenge for the CPSC. For the commercial success of
any emerging technology, we need a better approach to governance that can support
strategic risk research, provide adequate oversight, and engage the broader public in our
technological future. Nanotechnology is no longer just a large government research
project. Products are moving out of the lab, into the market, and onto store shelves at an
accelerating rate. This is success, but success in not guaranteed forever. The next two to
three years will be critical to ensuring that our investments pay off, public confidence in
nanotechnology grows, and commercial markets expand. The structure and functions of
the CPSC will play an important role in making sure we can maximize the benefits of
nanotechnology while minimizing the risks. The Congress needs to ensure that the CPSC
has the regulatory tools it needs and is adequately staffed and funded to meet the
challenges posed by nanotechnologies and other emerging technologies in the future. The
CPSC is not currently organized for the tasks at hand, and the challenges we face will
only become worse as nanotechnology-based products increase in number and
complexity.



APPENDIX A
A new way to label consumer products

Consumer product labels have always been a point of contention between regulatory
agencies, business and the public. How much information should be required on a label,
the space needed for such information, and what the public needs to know about a
product have all been points of debate regarding labels.

F.
New labeling schemes (the next generation of bar codes) have . E
recently been developed that have the potential to revolutionize
how consumers can access information about products (Figure 'r .
2). Working with Agency Magma'', a company whose mission
is to create new and innovative ways for people to interact with 1

information, entertainment, and media, a “nano” consumer

product data tag was developed that demonstrates how advances ,

in technol ble the public to gai to more product . &4re 2 Example of
in technology can enable the public to gain access to more product . v vion Bar
information. Code

QR-codes, which can be scanned via any web-enabled camera phone, store information
such as basic text, web links, text messages, contact information, etc., all inside of its
graphical image. QR-codes have already been used in other countries and are beginning
to appear in San Francisco and New York City. Unlike traditional bar codes, QR-codes
can be designed for any product, creating a unique label that is recognizable and distinct
from other tags. These new ID tags could potentially be linked to all of the information
that the CPSC has struggled to disseminate amongst the public (product recalls, safety
incidences, etc.) Figure 3 is one example of how the tags could work in relation to
nanoproducts.

Figure 3. Example of QR-Code for Nano Enabled Product.

"' Agency Magma, www.agencymagma.com New York, New York.
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FOREWORD

During the fall of 2007, many Americans faced a hazard in their products that had been banned
for 30 years—Ilead. As millions of children’s toys were recalled, it became clear that government
oversight had failed. and thart the agency primarily responsible for the oversight of these toys—
the U.S. Consumer Product Safety Commission (CPSC)——was stretched too thin from years of
neglect, underfunding and the challenges posed by an increasingly global manufacturing system.

It is against this background that we need to ask the question: Is CPSC adequately prepared
to deal with nanotechnology, which is now found in more than 600 manufacturer-identified
consumer products ranging from infanc pacifiers to paints to appliances, to clothing?’ This
report provides an assessment of CPSC’s “nano readiness” by examining the agency’s history,
mandate, resources and tools. Though CPSC was once touted as “the most powerful federal reg-
ulatory agency ever created,” the findings of this analysis indicate that CPSC is poorly posi-
tioned to address the oversight challenges posed by nanotechnologies today—challenges that
will expand in scope and complexity in the near future as nano-enabled consumer products
enter the marketplace at an increasing rate.

Though CPSC’s oversight responsibilities extend to potentially half of alf the nanotechnolo-
gy products presently on the marker, the agency has been starved of funds under the U.S. gov-
ernment’s National Nanotechnology Initiative (NNI). The NNI is tasked with coordinating the
U.S. government’s investment in nanotechnology research and development within 25 different
federal agencies.” Even under optimistic scenarios, CPSC may only receive $1 million to begin
to address nanotechnology in the future, a palery sum given the government’s $1.4 billion annu-
al investment.’

This report lays out a clear set of steps that the federal government must take to make sure
that the public is protected from any potential risks associated with nanotechnology in con-
sumer products. CPSC can play a key role in ensuring that we reap the benefits of our invest-

ments in nanotechnology, but to do so, the agency will need significant and immediate repair.

—David Rejeski

Director, Project on Emerging Nanotechnologies
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EXECUTIVE SUMMARY

When it was created in 1972, the U.S. Consumer Product Safety Commission (CPSC) was hailed
as “the most powerful federal regulatory agency ever created.” It has never lived up to these expec-
tations, struggling since its inception to carry out its mandate: fo protect Americans from unreason-
able risks associated with conswmer products. In the 1970s, CPSC strived to set priorities and to jus-
tify its existence; in che 1980s, it fought for its life against many in the U.S. House of
Representatives, U.S. Senate and White House who wanted to abolish it. In che 1990s, CPSC
staff and consumer advocates breathed a sigh of relief when a Democrar was elected to the White
House, but by the end of the decade, there was little to celebrate. Congress, with the blessing of
the White House, cut, then froze, CPSC’s budget. At the same time, recailers were buildiug and
filling mega-stores with inexpensive foreign-made goods, creating, by the 21st century, a vast
resource imbalance between CPSC and the industries it regulaces.

This imbalance goes far to explain why, during 2007 House and Senate hearings, the pic-
ture of CPSC chat emerged was one of a crippled agency, failing to protect Americans from
unsafe products. In the pase five years alone, tens of millions of toys covered with lead paint (a
substance that has been banned for decades) turned up in children’s playrooms, dozens of chil-
dren required abdominal surgery after swallowing tiny magnets that had broken off of shoddi-
ly made and inadequately tested toys and dozens of do-it-yourselfers were rushed to hospitals
with respiratory illness after inhaling the fumes of a spray-on grout made with a poisonous
ingredient. CSPC regulators were slow to discover these problems, slow to notify consumers
and even slower to take action against the manufacturers that profited from the sale of these
hazardous products.

CPSC’s inability to carry out its mandate with respect to simple, low-tech products such as
Thomas the Tank Engine toy trains, Barbie dolls and Easy-Bake Ovens bodes poorly for its
ability to oversee the satety of complex, high-tech products made using nanotechnology. The
agency lacks the budget, the statutory authority and the scientific expertise to ensure that the
hundreds of nanoproducts now on the market, among them baby bottle nipples, infant
teething rings, teddy bears, paincs, waxes, kitchenware and appliances, are safe. This problem
will only worsen as more sophisticated nanotechnology-based products begin to enter the con-

sumer market.

PROBLEM SUMMARY
1. CPSC's dara collection system is not nano ready.
2. CPSC has limited ability to tell the public about health hazards associated with nanoproducts.
3. CPSC has limited ability to get recalled nanoproduicts out of use.
4. CPSC lacks sufticient enforcement staft to identify manufacturers that fail o report
nanoproduct hazards to the agency.
5. CPSC does not have sufticient authority to promulgate mandatory safety standards for

nanoprod uces,



RECOMMENDATIONS SUMMARY

1. Build CPSC’s nanotechnology knowledge base and expertise.

2. Identify companies and industries that are currently manufacturing nanoproducts and
request that they submit research studies, risk assessmene data and any information they
possess that will enable CPSC scientists to assess nanoproduct safety.

3. Coordinate with other health and safety agencies, and combine efforts to evaluate the risks
associated with nanoproducts.

4. Convene a Chronic Hazard Advisory Panel (CHAP) to evaluate the health and safety risks
associated with nanoproducts currendy on the marker that are intended for use by children.

5. Appeal to industry to begin work on voluntary safety standards for the most prevalent
nanoproducts currently on the market and those thac are intended for use by children.

6. Urge the U.S. Congress to amend the Cousumer Product Safety Act o give CPSC the
authority to require manufacturers to identify any nanomaterials in their products.

7. Encourage the Congress to adoprt Section 11 of the Consumer Product Safety Act bill rec-
ommended by the National Commission on Product Safety in its 1970 Final Report,
which would give CPSC the authority to promulgate safety standards for “new” consumer

products based on new and emerging technologies, including nanotechnology.



ABOUT THE AUTHOR

E. Marla Felcher teaches ac Harvard University's Kennedy School of Government and writes as a
freelance journalist. She also serves as a director on the boards of several non-profic organizations.

In 2001, Dr. Felcher published /v No Accident (Common Courage Press), an account of
the Consumer Product Safety Commission’s inability to effectively regulate manufacturers of
children’s products. This book has been used as the basis for legislation at both the state and
federal levels. Dr. Felcher has also written about consumer product regulation for multiple
magazines, including Mother Jones, The Atlantic Monthly and Slare, as well as for The Century
Foundation and Understanding Government.

After earning a B.A. in psychology from Carnegie Mellon University and an M.B.A. from
the University of Texas, Dr. Felcher worked in marketing for Gillette and Talbots and as a con-
suttant for clients that included Ben & [errv's, J. Crew, Burlington Industries and Nabisco. In
1992, she earned a Ph.D. in marketing from the Kellogg School of Management at
Northwestern University. She subsequently joined the faculty of Northwestern’s Medill School

of Journalism, where she taught advertising and marketing,






The Consumer Product Safety Commission and Nanotechnology

BACKGROUND

NANOTECHNOLOGY AND CPSC
The U.S. Product

Commission (CPSC) is charged with protecr-

Consumer Safety
ing the public against unreasonable risks of
injury or death associated with consumer prod-
ucts. More than 135,000 consumer goods fall
under CP'SCs jurisdiction, including tovs and
baby products, sports equipment, fitness equip-
ment, home improvement and garden equip-
ment, clothing, appliances, clectronics and
computers. An inventory of manufactures-
identified, nanotechnology-enabled consumer
products maintained by che Project on
Emerging Nanotechnologies (PLEN) ac the
Woodrow Wilson

Scholars indicates that nanotechnology  has

International Cenrer of
already found its way into every one of these
product categories (Figure 1).
Nanotechnology involves the abiliey to
measure, see, predict and make things ar a
scale of approximately 1 to 100 nanomcrers.
(A nanometer s the size  of
1/100,000th the width of a human hair.) Ac

this scale, properties of materials can change,

roughly

giving one the ;lbility to do new and unique
things, such as create more effective, betrer
targeted drugs: stronger, more flexible maceri-
als; and more nucritional, l()ngcr»‘um‘ing toods.
Nanotechnology has the potendal to aftect
every area of life, from consumer products o
energy to medicine. But some of the proper-
ties that make nanorechnology so exciting also
give rise to concern. Little research has been
done on the potential risks of nanotechnology
and nanomaterials, some of which could have
serious impacts on the environment and on

human health and safery.

FIGURE 1. Products in Each Category
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Given the large global investment in nan-
otechnology research and development, now
estimaced ac around $12 billion annually, the
number of goods and products that incorporate
nanotechnology is likely to increase dramadical-
ly in the near future.” Since PEN launched its
inventory in March 2006, the number of prod-
ucts in its inventory has growu from 212 to
609. These products come from 321 compa-
nies in 20 countries, and all of them are avail-
able for purchase by consumers.” A preliminary
analysis indicares chat approximately half of
nanotechnology consumer products currently
on the market would fall under CPSCs jurisdic-

tion (Figure 2).



FIGURE 2. Products under CPSC Authority
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FIGURE 3. CPSC Budget, 1973-2008
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According to an analysis by Lux Research,
nanotechnology will represent an estimated
$3.1 trillion iv manufactured goods by 2015,
ot about 15 percent of global manufactured
goods.” A rapid increase in both the number
and complexity of these products places sig-

nificant responsibility on CPSC o ke the

lead in regulating this new technology, but the
agency is not in a position to do so. Testifying
before a U.S. Senate subcommittee in 2007,
CPSC

who has served ac che agency since 1995,

Commissioner Thomas H. Moore,

summed up the situacion: “I do not pretend to
understand nanotechnology and our agency
does not prerend to have a grasp on this com-
plicated subjecu either. For fiscal year 2007, we
were only able to devote $20,000 in funds to
do a literature review on nanotechnology.””
As CPSC staft struggles to get up to speed
by reading the literacure, governments, industry
and the finuncial community continue wich
their muldbillion-dollar investments in the
development and commercialization of new
nanotechnology  products. Every day, new
nanoengineered praducts make their way onto
stores shelves, among them kids' pants, teddy
bears, baby boctles, pacifiers, teetbing rings,
plastic food-storage containers, socks, chop-
sticks, humidifiers, mobile phones, computer
processors and tenuis racquets. The benefits of
nanotechnology o these products, often stated
in manufacrurers claims, are straightforward
and casily understood by consumers—pants are
waterproofed, blouses become stain resistant,
socks eliminate foot odor, baby boctles and
pacitiers hight bacteria and computers are faster.
Bur what about the unknown health risks asso-
diated with these products? Is it safe for an
infant to spend hours each day sucking on a
nano-cnhanced pacifier? The dearth of infor-
mation on the toxicity of nanomarerials and the
inability to weneralize findings from one prod-
uct to the next have serious implications. Wide
variation in the tvpes of manoproducts on the
market (e.g., teddy bears and computers), in
the tvpes of engineered nanomaterials used to
make these products {e.g., carbon, silver, titani-

um dioxide) and in the locations where



nanoproducts are manufactured (40 percent
imported into the United States) creates a
daunting tegulatory task.

In 2007, when tens of millions of toys were
recalled for being covered with a substance
that CPSC had banned from children’s prod-
ucts 30 years earlicr—Ileaded paint—Congress
turned its oversight atcention to CPSC. What
emerged from a series of U.S. House of
Representatives and Senate hearings was a pic-
wre of an agency that had been crippled by
deep budget cues during President Ronald
Reagan’s administration and subsequently
neglected for the next 25 years., CPSC's 2007
budget, $63 million, was 40 percent less chan
what it had beea in 1974, adjusting for infla-
tion, and its statf, which had peaked in 1981
at 900 employees, was down to 393."

The U.S. Food and Drug Administration
(FDA) has pre-market testing authority for
drugs and medical devices; CPSC has no such

authority. Manufacturers of CPSC-regulated

The Consumer Product Safety Commission and Nanotechnology

products are not required t safety test their
products before they are sold in the United
States; the agency’s method of regulation is
targely post hoc. “We do not have the luxury of
getring CPsC

Commissioner Thomas H. Moore told a Senate

dhead of a problem,”
subcommittee in 2007, “We have to wait unil
one develops and then try to solve it, usually
after it has killed or injured consumers.”"
Lacking the authority to safety test products
before they reach the marker, CPSC relies
heavily on manufacturers to test cheir own
products, and, if a problem surfaces after the
zoods are in stores, w obey the law chat
requires companies to self-repore product haz-
ards and defects within 24 hours. There is
ample evidence that companies do noc take
cither of these responsibilities seriously. A 2007
srudy by Canadian business school professors
Hari Bapuji and Paul W. Beamish found chac
close to 70 percent of the toy recalls in 2006

were due to design flaws as opposed to manu-

FIGURE 4. CPSC Budget and Staffing, 1996-2007
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facturing mistakes (e.g. lead paint}-—hazards
that should have surfaced during pre-market
safety testing.” And a recent study by Public
Citizen revealed that companies often wait years
to report hazards to CPSC.1

The congressional hearings of 2007 also
pointed out the importance of political will in
carrying out CPSC’s mandate. Twice in
recent years, much of CPSC's work has come
to a halt as a result of President George W.
Bush letting the agency languish with only
two commissioners (one¢ short of the chree
needed for a quorum). When Bush appointed
an interim acting chairman, she opposed leg-
islation intended to strengthen the agency.
“I'm not trying to fight with vou.” Senator
Mark Pryor (D--Ark.) told the acting chair-
man during the Senate subcommittee hear-

ings. “I'm trying to get you more money.”

During this same time, CPSC career staft

morale plummeted and many, incuding
some of its most experienced scientists, left
the agency. In December 2007, Robin Ingle,
a well-respected statistician who had worked
at CPSC for a dozen years, made the painful
decision to leave her job after the agency’s
general counsel (a polidcal appointee) pres-
sured her to change language in a report she
had written on all-terrain vehicles (ATVs), a
product associated with the deaths of about
800 people cach year-—a quarter of them chil-
dren. The general counsel, a former defense
lawyer for the ATV industry, asked Ingle to
write that ATV-related deaths were decreasing,
even though her data showed that the num-
ber of deaths was not ouly higher than it had
ever been in the 20 vears CPSC had been
keeping track of such events but also increas-
ing at an alarmingly high rate. Rather than

change her report, Ingle quic and wrote an
8

op-ed in the Washington Post detailing the
many ways political appointees were muz-
zling CPSC scientists. “The agency should
listen o its own scientists” “and stop silencing
the life-saving research happening in its
buildings,” Ingle wrote.™

Going forward, chese constraints will
severely limic CPSC’s ability o effectively
regulate products that incorporate nanotech-
nology or some future technology that scien-
tists and engineers may develop in the com-
ing decades.

What follows in this report is a brief history
of CPSC, with a focus on the tools granted to
the agency by Caongress. Following this, chal-
lenges regulators have faced in implementing
Congress' plan over the past 35 vears will be
identdfied and illustrated through a case study.
These constraints have prevented the agency
from carrying out its original congressional
mandate—-o protect Americans from unreason-

able risks associated with consumer products.

CPSC: HISTORY AND HOPE
Before 1960, the U.S. government’s response
to regulating product safety was tragedy driv-
en, praduct specific, and non-systematic. The
Refrigerator Safery Act of 1956 and the
Flammable Products Act of 1933, passed in
response to widely publicized stories of flam-
mable sweaters and children’s cowboy chaps,
are representative of legislation during this era.
mid-1960s,
Committee staff began to push for broad-

In  che Senate  Commerce
based legislation that would cover an extensive
list of consumer products. In 1967, a joint res-
olution of Congtess created the National
Commission on Product Safery (NCPS), a
bipartisan effort o assess the impact of prod-

uct-related injuries in the United States.
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In its 1970 Final Report, the NCPS con-
cluded that American consumers were unnec-
essarily exposed to unacceptably high levels of
risk associated with commoun houschold
products like hair dryers (asbestos), toys
(small parts), cribs (strangulation) and home
appliances (fire).” The reporc prompted
Congress to evaluate a number of solutions,
among them an expansion of FDA’s authority
to regulate all houschold products and the
creation of an omnibus agency that would
subsume FDA and also oversee houschold
products. Tn a joint conference, the House
and Senate ultimately passed a bill in 1971
that left food and drugs largely under the
jurisdiction of FIDA and placed 15,000 other
consumer products under the control of a
new product safecy agency.

In 1972, Congress passed, and DPresident
Richard Nixon signed, the Consumer Product
Safety Act, creating CPSC.”" Congress also
rransferred the Federal Hazardous Substances
Act and the Poison Prevention Packing Act to
CPSC for enforcement, which gave che agency
authority mainlv in the ability to require child-
proof packing and hazard warning labels. CPSC
was to be headed by five commissioners ap-
pointed by the president of the United States.
Each commissioner would serve a seven-vear,
staggered term. Three commissioners were
required to form a quorum.” The presidenc
would designate one commissioner to be chair-
person. Of the five commissioners, no more
than three were to be affiliated wich the sume
political party.

CPSC’s mandate was, and remains, far-
reaching with respect to both the number of
products under ics jurisdiction and the regulato-
ty tools granted to it by Congress. The agency

was originally imbued with the power to:

¢ collecr and maintain a national database

of product-related injuries and deaths;

» disseminate product safety news to the

public;

» recall dangerous products from the

marketplace;

* levy civil penalties against companies thac
fail to report product defects and hazards

to the agency; and

* create safety (performance) standards for
products and ban any product thac is too

dangerous to be made safe by a standard.

While the Consumer Product Safety Act of
1972 was drawn largely from sample legislation
dratted by the National Commission on
Product Safety in its 1970 Final Report, legisla-
tors cut a key provision before signing off on
the act. The provision in question was section
11, which would have given CPSC the author-
ity to promulgate safety standards for “new”
consumer products for which chere is little or
no research available regarding safeey. In writ-
ing this provision, CPSC’s architects were
anticipating the day when CPSA statutes
would fall shore of giving the agency the
authority to adequately oversee the safety of
new, high-tech, scientitically complex products.
learing the provision would give the agency too
much autharity, legislators did away with ic.
CPSC opened its doors for business with an
aunual budget of $34.7 million and a saft of
786.7 By 1977, both its budget and staff had
increased, but the agency was sdll, by far, the
smallest federal health and satety agency in the

nation (see Table 1).



TABLE 1. 1977 Budget and Staff Figures for Various Government Agencies*

CPSC $39 million 900
FDA $276 million 7,500
Occupational Safety "
and Health Administration $130 million 2,700
Environmental Protection $1 billion 10,200

Agency

CPSC: THE REALITY
Although initially hailed as “the mast powerful
federal tegulatory agency ever created,” CIPSC
has never lived up to its expectations.” Early
on, commissioners had tough choices to make
with respect to how they would allocate agency
resources—specifically, which product risks
they would micigace and how. Their choices
were to udilize recalls, which affected a single

product (e.g., Thomas the Tank Engine roy

trains), or safety standards, which affected
lead

paint banned from all toys). The commission-

many products within an industry (e.g.,

ers chose to focus on safety standards, which
turned out to be a strategic mistake. Standards
development usurped an inordinace amount of

saft time and took years to complete, and

CPSC consequendy had too litde to show for
its effores. During irs first five years, the agency

produced only three safety standards; moreover,

FIGURE 5. CPSC Budget and Wal-Mart Sales, 1995-2006.
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those standards covered products chat CPSC
critics complained presented trivial hazards:
architectural glass, matchbook covers and
swimming pool sliding boards. CPSC became
an easy target for politicians eager to demon-
strate their distaste for government waste, and
the agency was nearly abolished by President
Jimmy Carter and, a few years later, by
President Ronald Reagan.

When Reagan left office in 1988, the
agency’s budget had decreased by $7.4 mil-
lion, back to its 1973 level, and staff had been
reduced by 40 percent. The agency’s authori-
ty to impose mandatory safety standards on
products had been eroded, as had its ability to
make public announcements about danger-
ous products.

Over the next 20 years, CPSC was largely
ignored by both the White House and
Congress. In 1994, President Clinton sent a
mixed message to the agency when he
appointed a highly respected consumer advo-
cate as chairman and then signed off on a con-
gressionally proposed budget cut.

During the first decade of the 21st century,
structural changes in the marketplace have
created an enormous resource imbalance
between CPSC and the industries it regulates,
making ic more difficulc than ever for the
agency to keep up with consumer demand tor
goods. In 1999, the baby-equipment industry
{high chairs, pacifiers, baby bottles, teething
rings, etc.) reported sales of $4 billion; in
2005, sales were up to $7.3 billion. Mega-
retailers, where most CPSC-regulated prod-
ucts are sold, were pursuing aggressive growth
strategies, insisting their suppliers cut costs
and provide cheaper goods. In 1997, Wal-
Mart had sales of about $ 100 billion; by 2007,

its sales exceeded %340 billion.”

As retailers expanded their reach, manufac-
turers deepened their supply chains. Mom-
and-pop stores were becoming increasingly
rare, as were small, privately owned, U.S.-
based manufacturers who bought their raw
materials from only a handful of local suppli-
ers. In 2006, Chinese imports accounted for
80 percent of the toys sold in America. Mattel,
the world’s largest toy company, made its toys
in four Chinese tactories, which, in turn, were
supplied by 3,000 subcontractors.”

In short, the markerplace is considerably
more crowded and complex roday than it was
in 1972 when Congress charged CPSC with
the rask of protecting Americans from danger-
ous products. To say that CPSC’s budget and
authority have not kept up with these changes

1S a gross understatement.

FIVE GENERIC WEAKNESSES

IN CPSC’S PRODUCT

OVERSIGHT CAPACITY
The weaknesses in CPSC’s product oversight
capacity are not unique to Stand ‘'n Seal and
can be linked to the erosion of CPSC's budg-
et and authoritv. The weaknesses have broad
implications for the agency’s ability to address

any products using nanotechnologies.
) g ¢

1. CPSC’S DATA COLLECTION
SYSTEM IS NOT NANO READY.
Congress imbued CPSC with one significant
non-regulatory responsibility——the creation of a
National Injury lnformation Clearinghouse to
“collect. investigate, analyze, and disseminate
product-related injuries.”™ The agency’s main
source of information about product-related
injurics is its hospital reporting system. At emer-
gency rooms across the country, CPSC has

trained hospital staff who collect data on emer-



CASE STUDY: STAND ‘N SEAL’

4y E. Marla Flecher

The following case study shows how CPSC's insulficient
budget and authority prevent the agency from fully car-
rying out its mission. The subject of this case, an aerosol
spray product called Stand 'n Seal, did not contain
nanomaterials. Nonetheless, the Stand ‘n Seal recall
provides an apt test case fo evaluate CPSC's readiness
to regulate nanoproducts because, like nanoproducts,
Stand ‘n Seal contained a chemical ingredient that
required sophisticated laboratory equipment ond expert
ise to detect and evaluate for safety—equipment and
expertise the agency lacks. In one important respect,
however, overseeing the safety of Stand ‘n Seal was an
easier task for CPSC than overseeing the safety of
nanoproducts because the hazards associated with
Stand ‘n Seal’s ingredients are well documented and
acute, while litfle is known about the acute or chronic
health risks associated with nanopraducts.

Stand ‘n Seal was a doityoursell aerosol spray used to
seal grout around files in bathrooms and kitchens. It was
sold only in Home Depot stores, beginning in late 2003.

In the spring of 2005, consumers started calling poi-
son conirol centers, CPSC and the Stand ‘n Seal 24-hour
hotline to report that they had gotten sick after using the
product. Many required hospitalization after experienc-
ing dizziness, shortness of breath, vomiting and foaming
at the mouth. Some suHfered extensive lung damage and
spent days in infensive care.

Neither CPSC nor Stand ‘n Seal manulacturer,
Roanoke Companies, followed up on the dozens of con-
sumer complaints. Roancke’s chief executive officer
instructed an employee staffing the company's hotline not
to disclose to those calling that others had called with sim-
ilar complaints because he did not want to “cause unnec-
essary public concern.”

In mid-June 2005, a doctor from the Denver-based
Rocky Mountain Poison and Drug Center, who had
been fielding calls from emergency room doctors treat
ing Stand ‘n Seal-related injuries, called Roanoke to
say that he planned to report the product’s hazard to

CPSC regulators. The doctor’s call prompted Roanoke
to contact CPSC.

The Consumer Product Safety Act required Roanoke to
notify regulators within 24 hours of discovering that its
product may have presented a safety hazard. Roancke
had waited about three weeks.

Roanoke and CPSC jointly recalled Stand ‘n Seal on
August 31, 2005, nearly three months affer the company
first learned its product was making people sick. During
this fime, dozens of people became ill and two died. The
recall notice reported that 88 consumers had experienced
"adverse reactions” after using Stand 'n Sedl, including
28 “confirmed reports of overexposure.” Consumers who
had bought the $10 product were instructed to refurn it to
Home Depot for a refund.

As it turned out, one of Roanoke's suppliers had
replaced a Stand 'n Seal ingredient, DuPont chemical
Zonyl 225, with Flexipel S-22WS, which was made
by a smaller manufacturer. Initially, Roancke did not
know about the switch. But when the company found
out, it did not tell anyone that the safety sheet accom-
panying Flexipel $-22WS warned that the chemical
should not be used in an aerosol can because it could
cause serious respiratory illness, even if used in a
well-ventilated room.

After the August recall, Roanoke assured CPSC that it
had fixed the problem. The company shipped replace-
ment batches of Stand n Seal to Home Depot stores.
Regulators had to trust that the new Stand ‘n Seal ship-
ments were safe; the agency did not own laboratory
equipment that could identify the chemicals in the product.

CPSC's trust was misplaced. Rather than remove the
hazardous Flexipel S-22WS from the product, Roancke
simply added a substance that gave the cerosol spray a
stronger odor, intended to signal to users that they should
use it in a wellventilated area.

The number of people sickened by Stand 'n Seal after
the recall is unknown; Roancke will not disclose this infor-
mation, and CPSC is prohibited from disclosing it unless
Roanoke gives regulators permission to do so.

* Sources:
aws fom CPSC
v Prablems ”

} htrnd.

ston, Dangercus Seles Staved on Shelves After Recall, ™ New York Times, Ccicber 8, 2007 A1

« Bric Ligton, “Stete: Haalth Ol
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als Foult Lack of Federal Acticns on Walerprooling Sprays.” New York Times, D-camber 29

o R Robin M Donald. Home Gepot Faces Mulliple Suits Alleging Health Hozards fiom Grout Seder,” Lawcom, oy 1 2007




gency room visits for product-related injuries.
The informadon is stored in CPSC’s Nacional
Electronic Injury Surveillance System (NEISS)
database. CPSC augments its emergency room
data with coroners’ reports, insurance investiga-
tions, reports of lawsuits, fire investigations and
consumer calls co its own hotline.

In 1997, the Government Accounting Oftice
(GAQ) concluded that CPSC was doing a poor
job of keeping track of product-relaced injuries.
Specifically, the NEISS database “underesti-
mate(d) the total number of deaths and injuries
with any given consumer product. The extent of
this undercounting is unknown.”" GAQ inves-
tigators reached this conclusion after learning
that che agency based its injury estimates on
data reported from only 101 hospicals. Today,
there are only 96 hospitals in CPSC’s sample. ™

A small sample size is not necessarily a fatal
shortccoming of the NEISS system, as its pri-
mary function is to help CPSC seaft identify
patterns of hazards as they emerge and before
too many people are injured. But, as the Stand
‘n Seal case demonstrated, the agency does not
monitor the NEISS data closely and it does not
always tfollow up calls and reports, even when
multiple sources implicate the same produce as
being responsible for dozens of serious injuries.

Another shorccoming of CPSC's reporting
system, the one that is perhaps most relevant
to its oversight of nanoproducts, is that NEISS
captures only injuries caused by acute hazards.
Chronic hazards are not reported. If Flexipel
§-22WS, the bhazardous chemical in Stand n
Seal, did nor sicken users immediately and
instead caused injuries in the long term (as
lead does), CPSC would not have recalled it
because the agency would likely have not
known about it. CPSC does not have the scaft
or expertise to systematicallv track injuries

caused by most chronic hazards.
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During the summer of 2007, when CPSC
recalled tens of millions of Thomas the Tank
Engine crains, Sesame Screet figures and ocher
toys because they were covered with lead
paint, each of the dozens of recall press releas-
es stated that no injuries had been reported.
Failing to collect daca on a hazard, of course,
does not eliminate the hazard. _

Lesson 1: The current NEISS system sig-
nificantly underestimates acute, product-
related injuries and deaths and is ill-
equipped to capture information on injuries

and deaths caused by chronic hazards.

2. CPSC HAS LIMITED ABILITY TO
TELL THE PUBLIC ABOUT HEALTH
HAZARDS ASSOCIATED WITH
NANOPRODUCTS.

While the Consumer Product Safety Act
requires CPSC to collect and  disseminate
product-related safety information to the pub-
lic, section 6(b) of the act, strengthened in a
1981 amendment, limits the agency’s ability
to carry out this responsibility.” Since 1981,
CPSC has been prohibited from releasing to
the public any informacion that identifies a
brand or manufactuter by name, without first
getting the company’s permission to do so. In
other wards, before Stand 'n Seal was recalled,
if a doctor calling CPSC to report an injury
had asked it other injuries had been reported.
regutators would not have been permitted co
answer the question.

Similarly, the manutacturer must approve
every word regulators use in any press release
that announces a recall o the public. The
recall notice for Stand 'n Seal, negotiated
between Roanoke lawyers and CPSC, did not
report that the product had sent mulciple con-
sumers to intensive care, nor did it disclose

that two persons had died. It said only that



“overexposure” to the fumes could result in
“respiratory-related llness.”

CPSC did not issue a second recall notice
when it fearncd that the product shipped to
Home Depot to replace the recalled cans also
contained Flexipel S-22WS. Counsumers who
bought the product had no way of knowing
that it was dangerous——unless they used it
and got sick.

Lesson 2: Which product-hazard infor-
mation CPSC discloses to the public, and
when, is strongly influenced by the prod-
uct’s manufacturer. Press releases announc-
ing product recalls sometimes trivialize or

fail to reveal the true extent of the danger.

3. CPSC HAS LIMITED ABILITY
TO GET RECALLED NANOPRODUCTS
OUT OF USE.
Recalls are voluntary agreements negotiated
between CPSC and a manufacturer or dis-
tributor that require the company to ke a
hazardous product our of the stream of com-
nicrce and to nocify cousumers who already
own the product to stop using . When a
company agrees to a recall, it firse nocifies
recailers to take the product oft their store

shelves. With fewer chan 100 field investiga-

tors to monitor hundreds of thousands of

stores where products under CPSC's jurisdic-
tiou are sold (e.g.. there are more than 2,000
Home Depot stores and about 4.000 Wal-
Marts in the United States), CPSC must rake
recailers’ word that they have removed a
recalled product from rheir stores.”

During 2007 congressional heariugs, it was
revealed that retailers sometimes continue to
sell products long after they have been deemed
dangerous.” For example, the Hlinois Accorney
General’s office found 15 stores selling a toy

more than a vear after CPSC had reaalled it

The toy had killed a child and sent dozens to
the hospital for emergency surgery.

In addition, a number of tests indicated
that children’s products with hazardous levels
of lead were found in stores monchs after they
2007,

California sued Wal-Marc and 19 other man-

had Dbeen recalled. In November
afacturers and retailers for selling roys covered
with lead painc.”

Reaching consumers with recall news s
more difficule than reaching retailers. CPSC
notifies the public about recalls via press
releases issued to the media. Whether or not a
newspaper or television station reports a recall
story is hit or miss; CPSC does not have the
authority to require the media to report it.
The agency does have the authority to require
companies to use more effective notification
techniques, such as direct mail notices and
paid advertising, but it rarely uses this author-
ity. As a result, injuries and deaths can, and
do, occur years after a product has been
recalled, as was the case with Stand " Seal.

Lesson 3: If a nanoproduct is recalled
because it presents an acute hazard, CPSC
can ask the company to notify consumers in
a number of ways. The notification tech-
nique most commonly used is a press release
issued to the media, which may or may not
result in the public learning about the haz-
ard. [f a nanoproduct presents a chronic haz-
ard, CPSC is unlikely to detect a problem
and therefore unlikely to recall it.

4. CPSC LACKS SUFFICIENT
ENFORCEMENT STAFF TO IDENTIFY
MANUFACTURERS THAT FAIL TO
REPORT NANOPRODUCT HAZARDS.
Section 15(b) of the Consumer Product Safety
Act requites a manufaceurer to notify regulators

immediately it it suspects a product “creates an
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unreasonable risk of serious injury or deach.””
The agency intetprets “immediately” to mean
within 24 hours. Congress enacted this statute
with the aim of placing the burden of hazard
identification on companies, rather chan on reg-
ulators. Manufacturers, Congress reasoned, are
likely to learn that one of their produces is haz-
atdous before CPSC is privy to this informa-
tion. This was the case with Stand n Seal.

o 1994, Consimer Reports magazine noted
that the Taw is often ignored, and, when it is,
“few scofflaws are ever punished” for hiding
product hazards.”

A 2008 scudy by the non-profit advocacy
group Public Citizen found that berween 2002
and 2007, companies took an average of 993
days—almost three year——ro notity CPSC of a

known product defect.” Roanoke waited

weeks to report the Stand ‘1 Seal hazard.

CPSC has had the authority to levy a civil
penalty of up to $1.8 million on a company for
failing o self-reporc a hazard. The Consumer
Product Safety Improvement Act of 2008
{passed by the House and Senate and signed by
President George W. Bush on August [+,
2008), raises the penalty o $15 million, an
amount most legislators believe is necessary w
compel companies to obey the hazard self-
report law.”

As of Auguse 2008, CP'SC had not fined
Roanoke for failing ro repore the Stand "n Scal
hazard in 2005.

Lesson 4: CPSC does not have cnough
staff to discover nanoproduct hazards on its
own or to identify companies that flout the

hazard self-report law.

5. CPSC DOES NOT HAVE
SUFFICIENT AUTHORITY TO
PROMULGATE MANDATORY SAFETY
STANDARDS FOR NANOPRODUCTS.

Congress originally imbued CPSC with che
power to impose mandatory safety standards
on products. Regulators would develop the
standard, and manufacturers would be prohib-
ited from selling products that did not comply
with it. Attached to this authoricy, however,

were onerous procedural requirements that

‘made the mandatory standard-setting process

cumbersome and resource consuming,

In 1982, Congress passed and President
Ronald Reagan signed an amendment to the
Consumer Product Safety Act that probibited
the agency from promulgating a mandatory
standard if a voluntary safetv standard would
“climinate or adequately reduce the risk of
would] be sub-

stantial compliance with the voluntary stan-

injury and ic {was]| tikelv chere
dard.™ Today, CPSC rarely promulgates
mandatory safety standards; voluntary stan-
dards are the norm.

Voluntary safetv standards differ from
mandatory standards  in two important
respects. First, industry, not CPSC, decides
which hazards will be addressed, which will be
ignored and, ultimately, what it means for a
product to be “safe enough.” Second, the indi-
vidual manufacturer can decide whecher or not
to comply with a voluntary scandard.
Consumers often have uo way of knowing
whether or not a produce they buy complies
with a safety standard.

There are many advantages to voluntary
standards: manutacrarers have product-specific
expertise that regulators rarely possess, the stan-
dards can be faseer to implement than a govern-
ment-initiated mandatory scandard and, most
imporwnt, industry, not the resource-stretched
CPSCL does the bulk of the work., And vet, as
carly as 1970, the National Commission on
Product Safety warned against CPSC relying

too heavily on voluntary safery standards to



keep consumers safe, noting that such stan-
dards tended to be “chronically inadequate,
both in scope and permissible levels of risk.™
Today, dozens of products are covered by
voluntary standards, among them gas grills,
baby walkers, high chairs, lawnmowers and
smoke detectors (see Appendix 1 for a full
list). Some products, like baby bath seats, a
product used o bathe an infant in an adule-
sized batheub, can be on the market for years
before industry develops a safety standard for
them. During this time, cousumers use the
product, unaware of its hazards and, in the
case of bath seats, unaware that dozens of
infants have drowned while using it (see

Appendix 2). Other products can be on the

market indetinitely withour a safety standard.
For example, there are no mandatory or vol-
untary safety standards for many nanoprod-
ucts on the market, including baby botcle
brushes. infant teething rings and pacifiers.
Nanoproducts such as appliances, for which
voluntary standards do exist, address the safe-
ty of electrical components but not the nano-
materials used to make chem,

5: Given the

nanoproducts and the wide range of nano-

Lesson variety of
materials used to make them, it is likely
that many nanoproducts will be on the
market for years before industry even
begins to develop safety standards that
will address their safety.
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ANALYSIS OF CPSC’S TOOLS
FOR REGULATING NANOPRODUCTS

This section provides an analysis of CPSC’s tools

for regulating nanoproducts. It is organized
around the three statutes that give the agency
authority to  regulate nanoproducts:  the
Consumer Product Safety Act, the Federal
Hazardous Substances Act and the Poison
Prevention Packaging Act. Each act gives CPSC
limited authority to regulate specific aspects of

nanoproducts.

CONSUMER PRODUCT SAFETY ACT
Because CPSC does not have pre-market testing
authority, its effores to protect consumers from
unsafe products must be largely post hoc. If a
nanoproduct is found to present an acute hazard
after it is sold, the agency can recall it. In this
respect, CPSC treats nanoproducts no differendy
than it treats other products under its jurisdiction.

CPSC does have two important pre-emptive
regulatory tools that give it limited authority to
influence the safety of products before they reach
the market: (1) the power to promulgate manda-
tory safety standards; and (2) the authority to ban
products that are wo dangerous to be made safe

by a standard.

Mandatory Safety Standards:
Acute Hazards
A mandatory safety standard requires that a
product conform to cerain “performance”
standards, but it may not stipulate how & man-
ufacturer is to design that product. For exam-
ple, a mandatory safety standard could require
a manufacturer to ensure that nanomacerials do
not leach out of a baby bottle nipple when an

infant sucks on it, but the standard could not

dictate exactly how the manufacturer should
achieve this.

Manufacturers, nat regulators, are responsi-
ble for testing their products and for making
sure they conform to any relevant mandatory
standard. CPSC does not typically see the results
of these tests unless the agency is considering a
recall, in which case regulators request the infor-
mation. If the company refuses to release it.
CPSC can issue a subpoena to get it. Companies
are also prohibited from selling products that do
not comply with a mandarory standard, buc it is
only after the non-conforming product is sold
and in use chat CPSC can step in and recall it.
Most mandutory standards address acute, rather
than chronic, hazards.™

CPSC regulators wypically take a “carrot-
and-stick™ approach to mandatory-standard
rule making. CPSC offers manufaccurers the
carrot of writing their own voluutary standard;
if they come up with a standard the commis-
sion does not like, the agency can pull ourt the
rule-making stick. However, for the stick to be
effective, industry must genuinely helieve thar
the CPSC commissioners will follow through
and promulgate a final rule. During the admin-
istration of President George W, Bush, manu-
facturers bave had lictle incentive to write strin-
gent voluntary standards, knowing the agency
has not been interested in promulgating

mandarory standards.”

Mandatory Standards and Product
Bans: Chronic Hazards
The Consumer Product Safety Act prohibits

CPSC from promulgating a product safety rule



{either a mandatory safery standard or an out-
right product ban) “relating to a risk of can-

cer, birth defects, or gene mutations from a

consumer product,” until a Chronic Hazard”

Advisory Panel (CHAP) determines che risk
involved from exposure ro the product.
CPSC commissioners appoint seven people
to serve on a CHAP: the participants are cho-
sen from a list of experts nominated by the
Nactional Academy of Sciences.

CPSC has convened CHAPs only a hand-
ful of times; the process is cumbersome and
expensive (CPSC is responsible for paying
the scientists on the panet) and therefore
usurps valuable staft time and money from
the chronically resource-strapped  agency.
CPSC has used CHADs to assess the chron-
ic hazards associated with consumer prod-
ucts that contain formaldchyde, asbestos
and phehalates, a class of chemicals used fre-
quently in plastic childrens products.

CPSC's ineerest in the toxicity of phtha-
lates, beginning in the 1980s and continuing
today, has much to teach us about the
process the agency will undergo and the har-
dles it will encounter it it chooses this route
to regulate nanoproducts. There are a num-
ber of broad similarities berween phehalaces

and nanomaterials:

Many types of phehalates tDINE DEHD ete)
are used to make diverse tvpes of products
(baby botde nipples. rubber ducks, Barbic
dolls, etc.). just as many rvpes of nanomateri-
als (nanosilver. nanocarbon, ¢te) are used to
make diverse types of nanoproducts (teddv

bears, tennis racquets, cre.d

The same products that contain phthalates
are now being madc with nunomaterials

{e.g., intants’ pacificrs and teething rings).

* Both phthalates and nanomaterials can enter
the human body through multiple pathways,

such as the fungs or digestive tract.

Jurisdiction over phehalates in the United
Staces, like jurisdiction over nanomarerials,
is spread over multiple agencies. The U.S.
Luvironmental Protection Agency regu-
lates phehalaces that are released into the
environment, the FDA is responsible for
phehalates used in medical devices, the
National Insticute of Occupational Safety
and 1lealth is responsible for exposure to
phthalates in the workplace and CPSC
regulates consumer products that contain

phehalaces.

Despite these similarities, phehalates and nano-
materials differ in two important respects.
First, phthalites have been the subject of thou-
sands of scientific studies documenting their
eftect on the health of animals and humans—
some demonstrating a link beeween che chem-
icals and decreased sperm count and sexual

while lictle is known

maltormation 1 boys
about the chronic hazards associated  with
nanomaterials. Second, nanomaterials are sci-
encitically far more diverse than phthalates,
increasing the complexity involved in under-
standing their toxicology. The CPSC does not
have the audhority to require manufacturers to
conduct scienrific rescarch to  determine
whether or not a specific nanomaterial is haz-
ardous or safe.

Should researchers find a link berween
nanoproduces and adverse chronic health
cffects, CPSC may nonecheless disregard it
The chousands ot scudies conducted on
phthalares, mostly by American scientists
and funded largely by the U.S. government,

led 11 consumer ;1dvocacy groups to petition
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CPSC in 1998 to ban the chemical from

children’s products. Two years later, CP'SC

convened a CHAP o study the toxicity of

one type of phthalate, DINP In 2001, the
CHAP concluded that “there may be a risk

for any young children who rourtinely mouth
DINP-plasticized toys for 75-minutes per
day or more.™™ In 2002, CPSC concluded
that the risk was not serious enough to deem
DINP hazardous co children, and the peri-
tion for a phchalatce ban was denied. The
European Union banned phthalates in chil-
dren’s produces in 1999, The Consumer
Product Safety Improvement Act of 2008
bans children’s products conwining chree
types of phthalales, DEHD DBIY and BB
bur not DINPD.

Given the dearth of scientitic evidence on
the effects of nanomaterials on human health,
it is unlikely chac a CPSC-convened CHAP
will have sufficient evidence to conclude,
especially in the near future, thac any nanoma-
terial presents a substantial risk to human
health. Without such a finding. the agency is
unable to promulgate a mandatory satety stan-

dard or a ban.

THE FEDERAL HAZARDOUS
SUBSTANCES ACT:
LABELING AND BANS
The 1960 Federal Hazardous Substances Act
requires that “hazardous substances™ be
labeled if they are toxic and intended to be
used in a household or by children. The act
defines “toxic” as any substance {other than a
radioactive substance) which has “the capacicy
to produce personal injury or illness to man
through ingestion, inhalation. or absorption
through any body surfuce.™ It covers both
acute and chronic toxicants {e.g., carcinogens,

neurotoxins).

Because CPSC does noc have the authori-
ty to test products prior to marketing to
determine whether or not they are toxic, it is
the manufacturer’s responsibility to make chis
determination for its own products. Alchough
the agency does not stipulate the exact hazard
label wording, the outer wrap of the product
must contain information such as the name
and address of the manufaceurer: the chemi-
cal name of the hazardous ingredient; and the
words “Danger,” “Caution” or “Warning,”
depending on the level and type of toxin.
Products that contain carbon tetrachloride,
cyanide salts, vinyl chloride and lead paintare
among those that have been banned.

It furture resecarch indicates that a
nanoproduct under CPSC’s jurisdiction s
toxic, thae product will be required to comply
with Federal Hazardous Substances Acr label-
ing requirements. [f a label will not adequare-
ly protect consumers from the hazard, the

nanoproduct can be banned. ™

POISON PREVENTION
PACKAGING ACT
The Poison Prevention Packaging Act gives
CPSC the authority o initiate rule making to
require child-resistant packaging for hazardous

household substances.”” Tts goal is o protect
children under five vears old from being
injured or killed when chey open containers of
hazardous products and then eat or drink the
contents. Among the dozens of products for
which CPSC currently requires child-resistanc
packing are furnicture polish, ligheer fluid, paint
solvent, liquid ¢lue remover, mouchwash,
aspirin and prescription drugs.

A nanoproduct would have to be deemed
hazardous 1o children betore it would be sub-
ject to packaging rules under the Poison

Prevention Packaging Act.



CONGRESS’ ROLE IN CONSUMER

PRODUCT SAFETY

If Congress determines thac CPSC is not
addressing a product hazard or is doing so
too slowly, legislators can take che maceer
into cheir own hands. For example, in 1988,
Congress voted to ban lawn darts, a coy that
hud seriously injured children when it punc-
cured cheir skulls. Uncil thar tcime, CPSC had

required manufacturers to warn of lawn

darts’ dangers through a label. as specified by
the Federal Hazardous Substances Act. When
legislators learned that children continued to
be seriously injured by che toy, they inter-
vened and ordered CPSC o ban it

More recently, Congress has attempred to
strengthen  CPSC egislatively  with  the
Consumer Product Safety Improvement Act.
Lawmakers were motivared ro act after rens of
millions of children’s products were recalled
during the summer of 2007 and media ateen-
tion revealed an agency thar was underfund-
ed, undersatfed and overwhelmed by it
mandate. The legistacion addresses nanotech-
nology directly, by allocating $1 million to
study the safety of nanoproducts. Other pro-
visions of the bill, which was approved by a
couference committee of Houvse and Senate
leaders on July 28, 2008 {and signed by
President George W, Bush on August 14,
2008) will indirectly bolster the agency'’s abil-

ity to address nanoproduct satery:

Budget: Authorizes a budger of $118 million
for FY 2010, gradually increasing o $136
million by 2014.7 Congress must approve
these numbers via their appropriacions process

cach vear,

Testing: Requires chird-party safery certifica-

tion of children’s produces.”

Recalls: Requires manufaceurers o label chil-
dren’s produces with tracking information so
that they can be identified if recalled.
Recailers will be prohibited from selling

recalled products.

Subcontractors: Requires companies to idenci-

fy all subcontractors in their supply chains.

Quorum: Restores CP'SC o five commission-

ers to prevent uture absences of quorum.

Public Information: Establishes a public data-
base that includes reporrs of injuries, illness and
death, complete with brand and produce

names,

Fines: lucreases the upper limic of the penalty
for tailing to disclose a product hazard from

$1.8 million to $15 million.

Attorneys General: Allows states grearter [ee-

way inenforcing federal product safety laws.

Rule Making: Simplifies rule making from its

current [hl’L‘('*S[’L“p process to a ['WO-.\‘(EP process.

Staffing: [hcreases CPSC swaff o at least 500,
with no less than 50 inspectors stationed at

ports of entry.



RECOMMENDATIONS

WHAT CPSC SHOULD DO
Build the agency’s nanotechnology knowl-
edge base and expertise. There has been a
brain drain of scientists from CPSC. First and
foremost, the agency must hire scientists with
the expertise to evaluate nanotechnology
research and products.

Identify companies and industries that
are currently manufacturing nanoproducts
and request that they submit research stud-
ies, risk assessment data and any information
they hold that will enable CPSC scientists to
assess the safety of nanoproducts. The
Consumer Product Safety Act gives CPSC
general investigative authority, as well as the
authority to issue subpoenas in order to com-
pel uncooperative companies to submit rele-
vant safety informacdion.

Coordinate with other health and safety
agencies, and combine efforts to evaluate
the risks associated with nanoproducts.
Most of the tools that give the agency the
authority to regulate nanoproducts require
documentation that the nanoproducts pres-
ent a chronic risk. Given its budget con-
straints, CPSC will never have the resources
or CXPC]TES@ to FU“'\’ CVZIIUJ[C‘ thc (:[ll'()nif hll'/,"
ards associated with nanoproducts. This
expertise exists ar other agencies, most
notably EPA and FDA.

Convene a CHAP to evaluate the health
and safety risks associated with nanoprod-
ucts currently on the market that are
intended for use by children. CPSC has
long history of putting the safety of children
first, by allocating a disproportionate amount
of its scant resources to regulating children’s

products (i.e., rule making and recalls). This
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should be the case with nanoproducts, espe-
cially those already on the market, such as
pacifiers and teething rings, that expose
infants to untested nanomaterials directly and
for hours each day.

Appeal to industry to begin work on vol-
untary safety standards for the most preva-
fent nanoproducts currently on the market
and those that are intended for use by chil-
2004,
Standards [nstitute (ANSI), a standards-devel-

dren. In the American National
opment organization, created an ANSI-
Nanatechnology Standards Panel. The goal of
this panel is to “provide a framework within
which stakeholders can work cooperatively to
promote, accelerate and coordinate the timely
development of voluntary consensus stan-

dards. ..

(LI

CPSC should ser priorities with
respect to which specific nanoproducts the

pauel should address.

WHAT CONGRESS SHOULD DO
Amend the Consumer Product Safety Act to
give CPSC the authority to require manu-
factures to identify the presence of nanoma-
terials in their products, CPSC has the
authority, under the Federal Hazardous
Substances Act, to require warning labels on
products that contain hazardous substances.
However, a product must be deemed toxic
before such a label can be required. Given the
dearth of data on the risks associated with
nanomaterials, it is not likely that toxicity daca
will be forthcoming any time soon. In the
meantime, consumers should have the right to
know if the products thev buy, particularly
those used by their infanes and children, con-

tain unrested nanomatcerials.



Adopt Section 11 of the Consumer
Product Safety Act bill recommended to
Congress by the NCPS in its 1970 Final
Report, which would give CPSC the authori-
ty to promulgate safety standards for any
“new” consumer products based on new and
emerging technologies, like nanotechnolo-

gy-—specifically products where “there exists a

lack of information adequate to determine the

a3

safety of such product in use by consumers”
{sec Appendix 3). Empowering CPSC with
this authority would give the agency the tools
it needs to oversee the safety of products that
use nanomaterials, as well as new technologies
that scientists and engineers may develop in

the futare.
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APPENDIX 1: CONSUMER PRODUCTS
WITH VOLUNTARY STANDARDS

(Source: http://www.cpsc.gov/volstd/standards.html)

Carbon Monoxide
e CO Alarms
* Gas Appliances

(CO Sensors)
* Generators, Portable

Chemical

* Air Cleaners

» Child-Resistant Packaging

* Gasoline Containers,
Child-Resistant.

» lead in Children's Vinyl
Products

Children’s Products
{Other)
* Bassinets/Cradles
® Bed Rails
® Beds
« Bunk
» Toddler
* Blind Cords
® Booster Seats
* Changing Tables
® Cribs
« Commercial
» Full Size
« Non-Full Size
and Play Yards
¢ Chairs
« High
« Youth
¢ Infant Bedding and
Accessories
e infant Bouncers
o |nfant Carriers
» Frame

« Handheld
» Soft
¢ Infant Gates
* infant Swings
* Infant Walkers
* Playground Equipment
» Age < 2
« Home
« Public
* Playground Surfacing
Stationary Activity Centers
* Strollers
* Toys

Child Drowning
® Bath Seats
* Infant Tubs
* Pools/Hot Tubs/Spas
+ Portable Pools
s Pool Alarms
« Pools and Spas
« Suction Release Devices

Electrical/Fire

o Arc-Fault Circuit
Interrupters

* Batteries

® Electric Lighting

* Extension Cords

® Eleciric Heaters

* National Elecirical Code

* Smoke Alarms

Electrocution

® Fans, Portable

® Ground-Fault Circuit
Interrupters

Fire

& Cabinet Heaters/
Cylinders

® Candles

* Emergency Escape
Masks

e Lighters

® Sprinklers

* Turkey Fryers

Household/Recreation

{Mechanical)

o All-Terrain Vehicles

* Amusement Rides,
Portable

» Bicycles

* Fuel Tanks

® Furniture

® Garage Doors/Gate

® Operators

® Helmets, Recreational

* Hot Tubs and Spas

¢ Inflatables (Constant-Air)

® Ladders

* Mowers

® Pressure Cookers

* Ranges

¢ Soccer Goals

® Scooters, Motorized

* Table Saws

* Tree Stands, Hunting

* Window Guards



APPENDIX 2: A HISTORY OF THE VOLUNTARY
SAFETY STANDARD FOR BABY BATH SEATS*

Bath seats are a product designed for bathing an
infant in a regular bathtub; the baby sits on a
plastic sear that is aflixed to the bottom of a tub
with plastic suction cups. The infant’s legs strad-
dle a plastic post attached to a chest-level plastic
ring that surrounds him; the baby can hold on
to the ring for support. The product retails for
under $20 and is frequently found in second-
hand stores for less than $10, making it afford-
able for most families.

Bath seats first appeared in stores in 1981. In
1993, CPSC asked manufacturers to begin
work on a voluntary standard after 14 habies
had drowned while using the product and
dozens more had nearly drowned. A vyear later,
when industry had not yet come up with a vol-
untary standard, CPSC staft recommended that
the agency move forward on a mandatory safe-
ty standard. The agency’s three commissioners
disagreed with CPSC staff, opting to give the
industry another chance to voluntarily improve
the safety of the seats.

Five years later, in 1999, manufacturers
completed their voluntary safety standard, but
the committee of manufacturers who had writ-
ten it ignored the request of CPSC staff engi-

neers to address che two hazards thar were

most likely to cause a child to drown: (1) the
suction cups thar affixed the seat to the bach-
tub were not strong enough and often allowed
the seat to tip over; and (2) the leg openings
were too big, allowing the baby to slide
through a single opening and drown. The vol-
untary standard did not address either of these
design features. It called for no significant
changes to bath seats already on the market.

In 2000, after 66 children had died while
using bath seats, nine consumer groups filed a
formal petition with CPSC asking the agency to
initiate rule making on a mandatory safety stan-
dard for the product. They considered the vol-
untary standard too lax.”” This time, the com-
missioners voted yes. When manufacturers told
the agency they would strengthen the voluntary
standard, regulators agreed to halt their work on
a mandatory standard.

Six years later, in 2006, industry’s more strin-
gent voluntary bath seat standard went into
effect. Berween 2001 and 2006, another 58
children had drowned while using the secats.
‘l‘od:ly, parents and caregivers continue to use
bath seats made before the voluntary standard
went into effect; since 2006, two dozen addi-

tional children have died while using the seats.™
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APPENDIX 3: 1970 PROPOSED CONSUMER
PRODUCT SAFETY ACT

FROM THE FINAL REPORT OF THE NATIONAL
COMMISSION ON PRODUCT SAFETY, 1970

PROPOSED CONSUMER PRODUCT SAFETY ACT
NEW PRODUCTS

Section 11(a). —The Commission shall have authority to promulgate standards and proce-
dures for the purpose of insuring that new consumer products are adequately designed and

tested co minimize unreasonable risk of death or personal injury to the public.

(b). — For purposes of this scction a “new consumer product” is a consumer product which
incorporates a design, material, or form of energy exchange which (1) has not previously been
used substantially in consumer products and (2) as to which there exists a lack of information

adequate to determine the safery of such product in use by consumers.
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ThermoFisher The world leader
SCIENTIFIC in serving science

August 18, 2009

Consumer Product Safety Commission

Office of the Secretary

4330 East West Highway via email to: cpsc-os@cpsc.gov
Bethesda, MD 20814

Re: Agenda, Priority and Strategic Plan FY 2011

Mark Lessard requests to make an oral presentation at the commission’s public meeting on
August 25, 2009. He will be speaking on behalf of Thermo Fisher Scientific, Niton Analyzers.
He is Business Development Manager for Consumer Goods.

The text of Mark’s presentation, as requested, is included here.

- The CPSC has concluded its statutorily-required study of using X-Ray Fluorescence (XRF)
for determining compliance with the Consumer Product Safety Improvement Act (CPSIA). In
the report, CPSC opens the door for manufacturers, importers & retailers to use XRF to test
plastics. And, the CPSC is working with NIST to develop standard reference materials
(SRMs) that will allow further examination of XRF’s capability to test paint and thin films
for lead, as well. We ask that CPSC issue guidance on the practical uses of XRF for testing
metals, textiles and other materials that are commonly used in consumer goods.

- Accelerating the SRM development timeline with NIST would hand manufacturers, retailers
and importers a critical, cost-effective tool to comply with the intent and letter of the CPSIA.
We ask CPSC to develop the SRMs quickly, in conjunction with NIST.

- Weask the CPSC to develop a standard test method for use of handheld XRF for testing for
lead in paint and other surface coatings in parallel with the Commission’s working with
NIST on SRMs. Promulgation of such a test method could be accomplished well before the
start of FY 2011, so we ask CPSC to make it a part of your current strategic plan.

- Thermo Fisher Scientific Niton Analyzers is working with ASTM on the XRF standard test
method. As the manufacturer of CPSC’s XRF units and the market leader in XRF
technology, we offer to work with CPSC along the same lines.

Sincerely,

ity o

Tim Fenton

Manager, Federal Government Relations
Thermo Fisher Scientific

(202) 741-9345

Tim.Fenton@ThermoF isher.com

Thermo Scientific 900 Middlesex Tumpike Billerica, MA 1+978-670-7460 Tel www.thermo.com/niton
NITON Analyzers Building #8 01821 USA 1+978-670-7430 fax
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August 18, 2009

Consumer Product Safety Commission

Office of the Secretary

4330 East West Highway via email to: ¢psc-os@cpsc.gov
Bethesda, MD 20814

Re: Agenda, Priority and Strategic Plan FY 2011

Mark Lessard requests to make an oral presentation at the commission’s public meeting on August 25, 2009. He will be
speaking on behalf of Thermo Fisher Scientific, Niton Analyzers. He is Business Development Manager for Consumer
Goods.

The text of Mark’s presentation, as requested, is included here.

- The CPSC has concluded its statutorily-required study of using X-Ray Fluorescence (XRF) for determining
compliance with the Consumer Product Safety Improvement Act (CPSIA). In the report, CPSC opens the door for
manufacturers, importers & retailers to use XRF to test plastics. And, the CPSC is working with NIST to develop
standard reference materials (SRMs) that will allow further examination of XRF’s capability to test paint and thin
films for lead, as well. We ask that CPSC issue guidance on the practical uses of XRF for testing metals, textiles and
other materials that are commonly used in consumer goods.

- Accelerating the SRM development timeline with NIST would hand manufacturers, retailers and importers a critical,
cost-effective tool to comply with the intent and letter of the CPSIA. We ask CPSC to develop the SRMs quickly, in
conjunction with NIST.

- We ask the CPSC to develop a standard test method for use of handheld XRF for testing for lead in paint and other
surface coatings in parallel with the Commission’s working with NIST on SRMs. Promulgation of such a test
method could be accomplished well before the start of FY 2011, so we ask CPSC to make it a part of your current
strategic plan.

- Thermo Fisher Scientific Niton Analyzers is working with ASTM on the XRF standard test method. As the
manufacturer of CPSC’s XRF units and the market leader in XRF technology, we offer to work with CPSC along the
same lines.

Sincerely,

ihy o

Tim Fenton
Manager, Federal Government Relations
Thermo Fisher Scientific
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Statement of the National Association of State Fire Marshals
Hearing to Discuss Agenda, Priorities for FY 2011 and Current Strategic Plan
U.S. Consumer Product Safety Commission
August 25, 2009

Good morning, Chairman Tenenbaum, and Commissioners Moore, Nord, Adler and
Northup. Thank you for the opportunity to address the CPSC’s agenda and priorities for
fiscal year 2011 and the Commission’s current strategic plan.

My name is J. William Degnan. I serve on the Executive Committee of the National
Association of State Fire Marshals as Secretary-Treasurer and Board Liaison to our
Science Advisory Committee. I have been State Fire Marshal of New Hampshire for 5
years, and I have been in the fire service for 34 years.

The members of NASFM are the senior fire officials in the states and the District of
Columbia, and their chief deputies. NASFM’s mission is to protect human life, property
and the environment from fire and related hazards, as well as to provide resources to
assist our members in doing their jobs more effectively and efficiently. The safety of
consumer products from fire has been a particular priority of NASFM’s over its 20-year
history as an association.

As you know, a NASFM petition resulted in a pending CPSC rulemaking on upholstered
furniture flammability standards, and we are awaiting action on our petition regarding
candle fire safety standards. We have spoken in favor of other rulemaking proceedings,
such as those on cigarette lighter mechanical safety standards and open flame ignition of
bedclothes. We have keenly followed and weighed in on many other CPSC fire and
combustion-related activities over the years in areas such as wearing apparel, smoke
alarms, sprinklers, cigarette fire safety, mattress flammability and electrical hazards.

While it has been several years since we have testified at the CPSC’s agenda and
priorities hearing, the changes that have occurred over the past year at the Commission,
particularly due to the passage of the Consumer Product Safety Improvement Act of 2008
(CPSIA), warrant some comment in regard to Commission priorities.

We understand that the U.S. Congress imposed the requirements of the CPSIA, which
requires the Commission to develop and implement more than 40 new regulations. We
understand that these regulations cover a broad range of activities and products, with a
special emphasis on children’s products. And we understand that the Commission has
been consumed with meeting the requirements of the Act, diverting resources to address
the additional mandates, and working very hard to meet deadlines. We also understand
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that the Chinese drywall problem emerged over the past year, and that you have had to
divert additional staff and resources to deal with that. We are truly impressed with the
CPSC’s management of these complex and multifaceted projects.

The requirements of the CPSIA have had and will continue to have a major impact on the
CPSC’s operations. It is commendable that improvements are being made to allow the
Commission to deal with the modern world of imported products, and we are very
encouraged that funding is now being provided to allow the CPSC to staff up to
necessary levels to help ensure safety in American homes. However, the emphasis on
implementing the CPSIA must not overwhelm and minimize the important work
necessary to address fire and carbon monoxide hazards — which are your two strategic
goals.

Unfortunately, we are beginning to see this diminishment and deferment in the CPSC’s
2010 performance budget request, and we need to do everything in our power to prevent
this from continuing in fiscal year 2011 and beyond.

Ever since the CPSC implemented the strategic planning process, it has had these two
results-oriented hazard reduction strategic goals: 1) Reduce the death rate from fires, and
2) Reduce the death rate from consumer product-related carbon monoxide poisonings.
We understand that in this coming year the Commission plans to revise the Strategic Plan
to reflect changes brought about by the CPSIA. But as it is, fire and carbon monoxide
hazards clearly are not getting the attention they deserve. As a result, the message being
sent to the staff, to industry, to the fire community — and, most importantly, to consumers
— is that the Commission’s strategic plan is only a paper tiger.

According to the National Fire Protection Association, in 2007 structure fires killed 3,000
civilians and injured more than 15,000. Property damage amounted to $10.6 billion.
These are not trivial numbers, and unfortunately they have not been decreasing as
steadily as we all would like. Late last year we saw an alarming spike in the number of
multiple-fatality fires around the country from all types of causes. This suggests that we
all need to redouble our efforts at prevention and fire safety education. We cannot let our
guard down and say that our job is done.

Historically, fire-related hazards have averaged about 1/3 of the Commission’s resources.
In the latest budget request, however, fire-related hazards are less than 1/4 of your
budget; 16 fewer staff are being requested for 2010 compared with 2007.

Carbon monoxide is the leading cause of accidental poisoning deaths in U.S., with more
than 20,000 people hospitalized and nearly 500 killed each year, according to the Centers
for Disease Control and Prevention. CDC reports that cases of carbon monoxide
poisoning have been on the rise in recent years, climbing 36 percent between 2001 and
2006. As public safety officials, we are seeing an increase in these casualties
corresponding with utility shutoffs related to economic hardships.
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The CPSC’s budget for carbon monoxide hazards appears to be holding fairly steady over
the past couple of years, but that is because carbon monoxide projects took a big hit in
2008, when both staff and budget were cut by more than half from 2007 amounts.

Voluntary standards activities in which the CPSC has previously participated have also
suffered greatly. In FY 2008, the staff participated in 75 projects. But the mid-year FY
2009 report on these activities shows only 31 projects. Among the fire- and combustion-
related voluntary standards projects in which staff no longer appear to be participating are
arc-fault circuit interrupters, carbon monoxide alarms, extension cords, fuel tanks,
gasoline containers, ground-fault circuit interrupters, electric heaters, lighters, the
National Electric Code, ranges, turkey fryers, and vented gas appliances. Commission
staff’s participation in these voluntary, industry-driven activities has provided crucial
public interest input and expertise over the years that we are concerned may never be
regained once it is lost.

We are glad to see provisions in your budget to implement the Children’s Gasoline Burn
Prevention Act, nanotechnology research related to flame retardants, and increased
diligence in the safety of Chinese-made products and imports. As part of your ongoing
efforts and in service to your current strategic plan, we would ask that the CPSC also
address the following activities in its budget and in the deployment of experienced staff:

¢ Complete the upholstered furniture flammability rulemaking. Fires originating in
upholstered furniture consistently have been responsible for more deaths than any
other product under the jurisdiction of the CPSC. Since the CPSC inherited a “finding
of need” calling for an upholstered furniture flammability standard from the
Department of Commerce in 1973, more than 30,000 people have died in upholstered
furniture fires in the U.S. The CPSC has had an active rulemaking on this issue since
1994, based on a petition submitted by NASFM. The CPSC issued a proposed rule in
2008, but NASFM is on record with our concern that the proposed rule is grossly
inadequate. The CPSC’s upholstered furniture regulation needs to address both
smoldering and open flame ignition sources. It also needs to deal with both resistance
to ignition of the covering material and resistance to flame spread via the filling
materials. You have the opportunity to get this rulemaking back on track, revise the
proposed rule to deal comprehensively with the problem, and stop adding to the death
toll from fires involving this product.

e Complete the rulemaking to require mandatory mechanical safety standards for
lighters. This rulemaking, pending since 2004, would make the current ASTM F400
voluntary Standard Consumer Safety Specification for Lighters a mandatory federal
regulation. Voluntary safety standards are too often considered “optional,”
particularly by overseas manufacturers. This standard, which would apply to all
lighters, would keep violative lighters out of commerce in the U.S., and would make
our requirements consistent with those of our neighbors in Canada and Mexico. This
action would complement the CPSC’s excellent child-resistance requirement for all
lighters.
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Grant the petition to make ASTM voluntary fire safety standards for candle
products into mandatory federal regulations. Since NASFM’s petition CP 04-
1/HP 04-1 was submitted to the CPSC in 2004, ASTM has further improved its
voluntary standards for candles and candle accessories. But according to the National
Fire Protection Association, an estimated 15,600 home structure fires started by
candles were reported to local fire departments in 2005. These fires resulted in an
estimated 150 civilian deaths, 1,270 civilian injuries and an estimated direct property
loss of $539 million. Although home candle fires fell 8% from 2004 to 2005, more
than twice as many were reported in 2005 as in 1990. Most of the problems with
candles are found in imported products, on which voluntary standards frequently have
little impact. Making the ASTM candle standards mandatory would give CPSC the
authority to enforce the standards for both domestic and imported products through a
variety of enforcement measures.

Strengthen the General Wearing Apparel Standard 16 CFR 1610. Between 1997
and 2006, more than 4,300 serious burn injuries per year in the U.S. were associated
with clothing; children between the ages of 5 and 14 had the highest average annual
burn injury rate. There were 120 deaths per year in the U.S. associated with clothing
burns between 1999 and 2004; the death rate for those over age 65 was six times the
national average. The General Wearing Apparel Standard has regulated the
flammability of clothing worn in the U.S. since 1953. Virtually unchanged in over 50
years, the standard offers little, if any, real protection to consumers. Newspaper and
tissue paper easily pass the standard. Yet experience with the Children’s Sleepwear
Flammability Standards in effect since the 1970s suggests that safer garments can be
manufactured that would prevent many clothing burn injuries and deaths.

Develop performance standards to ensure reliability of residential fire
sprinklers. Water-based fire sprinklers save millions of dollars in property loss and
many lives, and a significant victory was achieved when a requirement for fire
sprinklers in all new one- and two-family homes and townhouses was adopted into
the 2009 International Residential Code last fall. But we still face many hurdles,
including the uncertain reliability of sprinklers in residential applications. Once
installed in new privately-owned residential construction, fire sprinklers are not likely
to be inspected or tested consistent with the procedures that history has shown are
needed to ensure reliability. A number of factors complicate the residential
application compared to those in commercial and public buildings, including much
more diverse use and exposure patterns, reasonably anticipated misuse and abuse, and
the lack of access by authorities to impose inspection or testing schedules. The
CPSC, with its wealth of experience in sprinkler testing, can contribute to the
development of standards for residential sprinklers to ensure their reliability in these
quite different environments. The time to develop standards for residential sprinklers
is now, before the widespread application of current commercial-type sprinklers in
private residences.

Other fire-related issues. We would be remiss if we did not mention at least a few
other issues — among many — that we believe require the CPSC’s attention, including
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the increasing problem of home heating equipment fires; diligent enforcement of
the Commission’s excellent federal mattress flammability standard; development
of an open flame standard for bedclothes, particularly filled products such as
pillows and comforters; and continued attention to the CPSC’s own Residential Fire
Loss Estimates report, which has not been updated since mid-2007.

Currently, most of the fire- and combustion-related project areas are being deferred or
delayed in favor of CPSIA implementation. But unless a balance is regained with fire
safety as a part of it, consumers will surely suffer.

Arguably, you could reply that the FY 2010 budget request reflects the priorities that
Congress has given you. However, everyone who is burned or killed in a fire in the
United States, and everyone who dies of accidental carbon monoxide poisoning, is
represented by a Member of Congress. Many of the victims are those who are least able
to help themselves — the very young and the very old. All of these individuals and their
families deserve no less of your attention and no fewer of your resources than they have
in the past — and arguably more. Please take advantage of your visibility on the national
stage and ask for the resources to fulfill your entire mission in fiscal year 2011 and
beyond.

We look forward to being your partner in this endeavor and in working with the newly
appointed Chairman, all of the Commissioners and your excellent staff to achieve greater
safety for consumers in fire and related hazards — in pursuit of the missions of both of our
organizations.

Thank you.
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Hammond, Rocky

From: KFernico@aol.com

Sent: Tuesday, August 18, 2009 3:55 PM

To: CPSC-0S

Cc: J.William.Degnan@dos.nh.gov; jnarva@narvaassociates.com
Subject: Agenda, Priorities and Strategic Plan FY 2011

Attachments: NASFMagendaprioritiesFY11Aug09FINAL . pdf

To: Mr. Todd A. Stevenson
CPSC Office of the Secretary
August 18, 2009

Dear Mr. Stevenson:

This email is to request time for a representative of the National Association of State Fire Marshals (NASFM) to make an
oral presentation at the public hearing scheduled for August 25, 2009, on the CPSC's Agenda, Priorities and Strategic
Plan for FY 2011.

The NASFM representative will be NASFM Secretary-Treasurer J. William Degnan, New Hampshire State Fire Marshal.
NASFM's full statement is attached, and we understand that presentations will be limited to 10 minutes or less.

Please confirm receipt of this email, and also let us know if additional information is needed.

thank you,

Karen Suhr

Government Relations

National Association of State Fire Marshals.
202-737-1226, ext. 13
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GASOLINE IS THE MOST
DANGEROUS SUBSTANCE KEPT
IN THE HOME

GASOLINE VAPORS ARE EXPLOSIVE

AS GASOLINE IS STORED IT BECOMES EVEN
MORE EXPLOSIVE WITH EVAPORATION AND
MOVEMENT

CONSUMER GAS CANS ARE NOT DESIGNED TO
PREVENT EXPLOSION

EVERY TIME A CAN IS FILLED AND EMPTIED
IT PASSES THOUGH THE EXPLOSIVE RANGE
CREATING THE POTENTIAL FOR A BOMB-
LIKE EXPLOSION







openings of containers like these, As it is, only the makers
of the Jerry Jug and the Eagle Safety have bothered to pro-
vide an arrester, - .
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Plastic Containers (Jerry Cans) For
Petroleum Products (1980)

B 9009276 0028b24 010 B

'AM[RI(AN NATIONALI -
qﬁ"’ CTANORAD ANSI/ASTM D 3435 - 80

AMERICAN SOCIETY FOR TESTING AND MATERIALS
1916 Racs 5t., Philadelphia, Pa. 19103
RAeprinted from the Annual Book of ASTM Swandards, Copyright ASTM
If not listed in the curent combined indsx, will appeer in the naxt edition,

Standard Specification for
DI AQTIC ANNTAINERS {IFRRY CANSY FOR PFTROI FIIM

1.4 This standard is not a fire hazard stand-
ard but a specification for portable plastic con-
tainers.

pese
radci o e wemng e fed whoutReenes fan S K

1.3 This standard 1s not a specification tor
safety containers intended for use with flam-
mable liquids.

1.4 This standard is not a fire hazard stand-
ard but a specification for portable plastic con-
tainers.

1.5 Theel test methods dis-
cussed in 4.1.12 and 514 3 should be used 1o
measure and describe the properties of materials.
products, or assemblies in response to heat and
flame under contralied laboratory conditions and
should not be used to describe or appraise the fire
hazard or fire risk of materials, products. or
assemblies under actual fire conditions. However,
results of this test may be used as elements of a
fire risk assessment which takes into account all
of the factars which are pertinent to an assess-
ment of the fire hazard of a particular end use

2. Applicable Bocuments

2.1 ASTM Slandards:

D471 Test for Rubber Property—Effect of
Liquids’

D618 Conditioning Plastics and Electrical
Insulating Materials for Testing’

D 635 Tesi for Rate of Burning and/or Ex-
tent and Time of Bumning of Self-Support-

S € HS Suandan

Resistance of Blow-Molded Polyethylene
Containers’

D 2565 Recommended Practice for Operat-
ing Xenon Arc-Type (Water-Cooled)
Light- and Water-Exposure Apparatus for
Exposure of Plastics*

G 23 Recommended Practice for Operating
Light- and Water-Exposure Apparatus
(Carbon-Are Type) for Exposure of Non-
metallic Materials®

2.2 Other Standards:

CSA Standard B144-1972: Porable Plastic
Containers for Petroleum Fuels®

' This specification s ynder the jursdiction of ASTM
Committze D-20 on Plastcs, and 13 the direct responsibily
af Subcommittee D20.24 on Consumer Plasie Products.

Current edition approved March 3, 1980, Published Aprit
1980. Oriy issued as D 3435-75. Last previous editon
D 3435-

* Arnual Book of ASTM Siandords. Pan 37.

1 Arouwl Book of ASTM Standards, Pans 22, 30. 35. and
b4

! Annual Book of ASTM Siandards, Pan 35.

¥ Annual Book of ASTM Standards. I’ln; !‘ and 3%

* Annval Book of ASTM Siandards. Part

" Annual Book of ASTM Siandards. Plrl

" Anmual Book of ASTM Standards. Parts 2 "’ . 3235 and
4l

" Available from Canadian Standards Assn.. |78 Reaca.c
Blvd., Rexdale, Ont. Canada MW 1R3.
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Defying Science, Commmon Sense
and Experience -

Since Becoming Involved in
Litigation, Gas Can Companies are
NOW Claiming that Gas Cans Do Not

Explode! “

REALLY???
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How Long Have Flame
Arresters Been Available?

* Flame arresters have
been in use for 200
years — Davy mining
lamp.

Examples:

* Bacardi Rum Bottles
* Jet Skis

* Water Heaters

* Car Batteries







Only When It Reaches the
Consumerls There No
Flame Arrester to Protect
From Explosion

WHY SHOULDN’T
CONSUMERS BE GIVEN
THE SAME PROTECTION
AS GASOLINE
PROCESSING AND
TRANSPORTATION
PROFESSIONALS AND
WORKERS AT JOB
SITES?




GAS CANS AND
ARRESTORS

GOVERNMENT REQUIRES
THAT CANS BE EQUIPPED
WITH FLAME ARRESTORS

THE COST IS0 CENTS
FOR THE CONE ARRESTOR

3 PENNIES roOR THE
SCREEN ARRESTOR

JUST RITE CAN INDICATES
ARRESTOR USED TO PREVENT
“BOMB-LIKE EXPLOSION”
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Hammond, Rocky

From: Diane Breneman [dbreneman@Kc.rr.com]
Sent: Thursday, August 20, 2009 10:55 PM

To: Hammond, Rocky

Cc: db@litigationkc.com; km@walkermorgan.com
Subject: Tuesday's Priority 2011 Presentation
Attachments: CPSC Power Point Abbreviated.ppt
Importance: High

Dear Ms Hammond:

Attached please find our abbreviated power point for Tuesday's 1@:00 a.m.

Meeting with the Commissioners. Kirk Morgan will be presenting on behalf of our group. As

we discussed, I forwarded 7 copies of the full power point presentation to you via overnight
Federal Express. If for any reason, you have not received the package by mid-day tomorrow,

please let me know.

Following this e-mail with be the two video clips from our testing the Mr.

Morgan would also like to show immediately following his power point presentation.

We look forward to working with you on this issue and very much appreciate the opportunity to
present to the Commission. Best regards.

Diane Breneman
Breneman Dungan, LLC
311 Delaware

Kansas City, MO 64105
(816)421-0114
db@litigationkc.com
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INTERNATIONAL
SLEEP
PRODUCTS
ASSOCIATION

June 26, 2009

Todd A. Stevenson

Office of the Secretary

Consumer Product Safety Commission
4330 East West Highway

Bethesda, Maryland 20814

Re: Agenda, Priorities and Strategic Plan
Dear Mr. Stevenson:

The International Sleep Products Association (ISPA) represents mattress manufacturers and suppliers
of components and services to the industry. ISPA and the industry have a long history of working with
the Consumer Product Safety Commission (CPSC) to establish effective and reasonable product safety
standards and to educate consumers about the fire risks associated with using mattresses unsafely.

In response to the CPSC’s request for input on its current strategic plan and priorities and agenda for
FY2011 published at 74 Fed. Reg. 27290, and in order to further promote fire safety, ISPA proposes
that the CPSC establish the following educational program in partnership with the mattress industry.

Background
ISPA proposes a joint safety campaign in partnership with the CPSC designed to raise awareness of the

potential fire dangers of used and non-compliant renovated mattresses among consumers and resellers.
The federal open-flame flammability standard for mattresses, codified at 16 CFR Part 1633, is intended
to improve the fire performance of mattresses and applies to all new and renovated mattresses
manufactured after July 1, 2007. Few mattresses manufactured before that date meet the requirements
of Part 1633. Thus, used mattresses manufactured before July 1, 2007 and renovated mattresses often
do not meet the CPSC’s mandatory flammability requirement of Part 1633.

Used and renovated mattresses are frequently sold to families and individuals in lower socio-economic
groups who, according to statistics, are at the highest risk of fire. Furthermore, when a used or
renovated mattress is sold, the purchaser, and too often the retailer, is unaware that the mattress must
meet the requirements of Part 1633. This results in a large population of consumers — the very segment
of consumers that are the most at risk of mattress fires — being needlessly exposed potential fire risks.

ISPA is committed to mandatory flammability standards that are effective in improving product safety,
and supports the CPSC’s efforts to enforce Part 1633. ISPA believes that increased public awareness
of the dangers of purchasing used or renovated mattresses that do not meet Part 1633 will improve
compliance with that standard and enhance the ability of the new standard to improve public safety.
Helping consumers understand the risks involved with purchasing a non-compliant mattress, and
educating them about what to look for when purchasing a compliant mattress, will allow them to better
protect themselves and their families. Likewise, informing state and local officials with responsibility
for health, public safety, housing and consumer protection will enhance enforcement of Part 1633.

501 Wythe Street » Alexandria, Virginia 22314-1917 = (703) 683-8371 » Fax (703) 683-4503
www.sleepproducts.org ® info@sleepproducts.org
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In tandem with this request, ISPA will also be working with other federal and state agencies with
jurisdiction over other consumer health and deception issues related to the sale of used and renovated
beds to develop public education messages that address those risks. For example, to prevent
consumers from being deceived into thinking that the renovated or used mattresses they are buying are
in fact new products, the Federal Trade Commission and a number of states regulate how those
mattresses must be labeled.

Likewise, a number of states and the Environmental Protection Agency are focused on hygienic risks
associated with used and renovated mattresses, especially in light of recent bed bug problems in many
urban and other areas of the country. Given that the CPSC and these other agencies are regulating
different consumer issues related to the same products, perhaps a coordinated message that
incorporates all of these concerns might be an efficient option to consider.

Proposal
For the reasons discussed above, ISPA proposes a joint ISPA/CPSC public safety campaign that targets

the following audiences:

Consumers from lower socio-economic levels and consumers in general

Multi-family housing authorities

Thrift stores and used product resellers

Fire safety officials and local fire departments

State officials with health, public safety, public housing and consumer protection responsibilities

Members of the International Association of Bedding and Furniture Labeling Officials
(IABFLO)

The campaign would be designed to improve consumer awareness about buying a 1633-compliant
mattress and to improve overall compliance with Part 1633. As the government agency charged with
protecting U.S. consumers, the CPSC’s active involvement in the campaign would increase public
awareness of this issue. We propose that ISPA and the CPSC jointly use their respective public
information channels, publications and relationships to disseminate this information to the target
audiences described above.

ISPA suggests that the mattress industry and the CPSC work together through the campaign to develop
educational materials and flyers and targeted media outreach to educate consumers on the inherit safety
risks of non-compliant mattresses. The campaign should also target thrift and second hand retailers
informing them of their responsibilities to sell only compliant mattresses under federal law.

* * * * *

For these reasons, ISPA requests that the CPSC identify this public education campaign as an agency
priority and include funding to develop and implement the campaign in its FY2011 fiscal plan.

Alternatively, we urge the CSPC to make this public education campaign a priority as the agency
reconsiders its current strategic plan.
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ISPA would welcome the opportunity to work with the CPSC to further these objectives in a manner
that will help consumers make reasonable fire safety choices when purchasing mattress and encourage
greater compliance with CPSC standards among retailers.

If you have questions, please contact me at 703-683-8371.
Sincerely,

(Gl

Ryan Trainer
Executive Vice President & General Counsel



Hammond, Rocky

From: Chris Hudgins [CHudgins@sleepproducts.org]
Sent: Monday, August 17, 2009 2:57 PM

To: CPSC-0S

Subject: Agenda, Priorities and Strategic Plan FY 2011
Attachments: ISPA Campaign for CPSC FY11.pdf

| wish to make an oral presentation on behalf of ISPA at the Commission’s hearing on August 25, 2009. My presentation
will focus on ISPA’s earlier comments submitted during the initial comment request.

Chris Hudgins

Vice President, Government Relations & Policy
International Sleep Products Association

501 Wythe Street

Alexandria, VA 22314

Ph: (703) 683-8371 x1113

Fax: (703) 683-4503

www.sleepproducts.org

"Start Every Day With a Good Night's Sleep ™"

2009 ISPA Industry Conference and Exhibition

The All-Industry Event for Manufacturers, Retailers, and Suppliers
November 4-6, 2009

Hyatt Regency Coconut Point Resort and Spa

Bonita Springs, FL

www_sleepproducts.org/IndustryConference
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Kips IN DANGER”

10 Years of Dedicarion 19952008

Protecting Chikdren by knproving Children's Product Safaty

Linda E. Ginzel, Ph.p. June 18, 2009
Boaz Keysar, Ph.D.
Co-Founders  Office of the Secretary
Leslie M. Batterson COnsumer Product. Safety Commission
Karen Bertoli 4330 East West Highway
Shawn 8. Kasserman Bethesda, MD 20814
Judy Sage Via email: cpsc-os@cpsc.gov

Lisa Turano Solano . -C e .
: Comments on Agen
Steven W. Swibel Subject: Co S genda, Priorities and Strategic Plan

Robert R. Tanz, MD . . . .
Board of Directors  Kids In Danger submits the following comments in response to the U.S.

Consumer Product Safety Commission (“CPSC” or “Commission™) in the
above-referenced matter, “Agenda, Priorities and Strategic Plan”
(“priorities™)."

Kristine Anderson
Sonny Garg
Howard Haas
Advisory Board

Kids In Danger is a nonprofit organization dedicated to protecting children
by improving children’s product safety. We were founded in 1998 by Linda
Ginzel and Boaz Keysar, after the death of their son Danny Keysar in a
poorly designed, inadequately tested and belatedly recalled portable crib.
Our mission is to promote the development of safer children’s products,
advocate for children and educate the general public, especially parents and
caregivers, about children’s product safety.

Sarah Chusid
Program Director

Nancy A. Cowles
Executive Director

CPSC has suffered from a lack of funding and staffing for years. Witha
budget smaller than the FDA’s for regulating animal medicines, CPSC must
attempt to keep consumers safe from the flood of unsafe products. We look
forward to new priorities and funding at CPSC. The two things CPSC can
do that will improve all aspects of their mandate are to operate with a
greater sense of transparency and openness and to focus on making sure
products are safe before they reach store shelves, rather than ineffective
recalls after the fact.

Kids In Danger would urge CPSC to prioritize the setting of mandatory standards
JSor durable infant and toddler products. Recent recalls of cribs and other sleep
environments (more than 5 million since September 2007) shows the importance

! See “Commission Agenda, Priorities and Strategic Plan; Request for Comments,” 74
Fed. Reg. 27290 (6/9/2009), http://www.cpsc.gov/businfo/frnotices/fr)9/priorities.pdf

116 W. lllinois Street, Suile 5 DON'T LEARN ABOUT RECALLS FROM YOUR BABY
Chicago, IL 60610-4532

312-595-0649 Phone

312-595-0939 Fax

www.KidsinDanger.org
email@KidsinDanger.org
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of strong mandatory standards. Almost all these products met the current voluntary
standards and yet led to deaths and injuries. In addition, within the list of durable infant
and toddler programs, we would urge CPSC to consider sleep environment standards
sooner rather than later as the lack of a strong standard is leading to product failures,
injuries and deaths.

Secondly, while the CPSIA did not directly take on the Section 6(b) provision that limits
access to vital safety information; it does mandate a database of product complaints and
injuries. This database will provide valuable information to consumers, researchers and
advocates on injuries and product failures even prior to a recall. Now, many parents turn
to Amazon.com, or other online sites to review customer comments on products. This
sometimes gives safety information, but is not as reliable as a government database
would be.

First, as mentioned above, the Infant and Toddler Durable Product Safety Act is a top
priority for Kids In Danger. This requires strong mandatory standards and third party
testing for juvenile products such as cribs, strollers, high chairs and more. These new
standards are to build on the current voluntary standards (ASTM) and be developed with
input from all stakeholders. The ASTM standards were developed primarily by industry
with a few consumer watchdogs on the committees. But consumers have never had
enough of a presence to add stronger requirements to the standards. This is why almost 5
million cribs that met the voluntary standards had to be recalled after product failures,
injuries and deaths. CPSC must avoid going the way of ASTM and making sure
consumer and safety experts’ voices are heard as loudly as industry’s. In the original
thinking on this provision (it had been a stand-alone bill of Rep. Schakowsky since 2001)
there would be a committee with no one group having a majority that would develop
these standards. While that might not be the model now, the intent, to have a wide
variety of input should still be a priority.

CPSC has much to repair in terms of their relationship with consumer groups. The
current administration seemed to regard manufacturers as their constituents and consumer
advocates as their adversaries. Instead, CPSC should draw on their experience and
knowledge, and allow for the new perspective they bring to the agency. CPSC leadership
should communicate forcefully to staff that consumer groups are allies; that information
should be shared as fully as possible, not meted out only when forced. Some things they
are doing should be continued — participation in the International Consumer Product
Health and Safety Organization, participation in ASTM committees on consumer
products. In addition, CPSC should consider establishing a consumer liaison, even if it is
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an added duty to current staff, to assure that there is an open door at CPSC to work with
consumer groups and victims.

While the website is a good source of information for recalls, it is very hard to use for
other information. For instance to get access to consumer statistics or documents, you
have to know to go through the Library/FOIA link and much important information is
behind the Business link — not exactly an invitation for consumers to access it.

CPSC does a horrible job at recall effectiveness — in everything from keeping track of
recall responses (while monthly reports are supposed to be filed, we have never seen a
file that includes reports for every month, and most stop after a month or two, even
though fewer than 10% of the products are accounted for) to requiring aggressive action
on the manufacturer’s part to reach consumers. When asking for recall effectiveness
numbers through FOIA over the past several years, we have been told there are no
monthly reports, the entire file has been lost, the investigation is still open and they can’t
give us that information or in a few cases gotten the data — which shows a dismal return
rate of less than 10% for products already with consumers.

The “What we do” part of the CPSC website seems unfocused. A stronger statement of
mission would improve the actual strength of the agency as well as how it is perceived by
others.

Consumers need to feel the agency is on their side. CPSC should initiate better follow-
up on consumer complaints. This should include regular updates to the complainant on
the progress made or the decision to close a case.

Parents, grandparents and caretakers can be enlisted as the eyes and ears of the
agency — reporting unsafe or recalled products when they find them on store shelves, in
childcare centers or on second-hand websites.

Use new powers under CPSIA to enlist state Attorneys General help nationwide. Create
a clearinghouse for state activities on product safety.

Section 6(b) should be repealed. 1t unfairly favors business interests and puts secrecy
above consumer safety.

FOIA process needs to be addressed. Currently CPSC shows blatant disregard for FOIA
requirements responding slowly if at all to requests. Most are denied or severely
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curtailed and without a legal team, consumers are left with no recourse to get the
information. Between the flaws in both of these systems (6B and FOIA), most reporters
are discouraged from reporting in depth because of the time delay and need to repeatedly
enter FOIA’s for basic information.

Recall effectiveness rates should be a matter of public information. Either in an annual
report to Congress or on some other basis, CPSC should publicize the effectiveness of
each recall. Transparency of information should be a goal. Perhaps if the woeful
numbers shown by most manufacturers were subject to public scrutiny, they might make
more of an effort to retrieve the products.

In addition to product registration cards and online registration, CPSC should require
notification of each state department that regulates child care and foster care and every
licensed child care provider of every recall. When a death or injury is involved, CPSC
should require reverse marketing — using marketing dollars to reach consumers after
purchasing a recalled product. Blanket mass media has been proven ineffective in
retrieving unsafe products.

CPSC must improve the effectiveness of their field staff. In depth investigations are
often missing pertinent information (for instance brand or model information) and
investigators are too quick to blame the parents and stop the investigations.

The key to safe children’s products is strong mandatory standards, independent third
party pre-market testing and rigorous enforcement by CPSC. The CPSIA has given
CPSC many of the tools it needs to keep products safe, now CPSC needs the resources
and the will.



Stevenson, Todd

From: Nancy A. Cowles [nancy@kidsindanger.org]
Sent: Tuesday, June 23, 2008 11:56 AM

To: CPSC-0OS

Subject: Agenda, Priorities and Strategic Plan: Comments
Attachments: KID CPSC Priorities Comments.pdf

Attached please find our comments on the CPSC’s agenda, priorities and strategic plan.

Nancy A. Cowles
Executive Director

Kids In Danger

116 W. illinois, Suite SE
Chicago, IL 60654
www.KidsInDanger.org
312.595-0649
nancy@kidsindanger.org

Kids In Danger is a nonprofit organization dedicated to protecting children by improving children's product safety. Learn
more at www.KidsInDanger.org. Read what's new at our KID Blog.

Raise money for Kids In Danger by searching the Internet or shopping online with GoodSearch - www.goodsearch.com -
powered by Yahoo!

b% please don't print this e-mail unless you really need to



CPSC Agenda, Priorities and Strategic Plan for Fiscal Year 2011
American Apparel & Footwear Association Testimony
Hearing Date: August 25, 2009

On behalf of the American Apparel & Footwear Association (AAFA), I appreciate the
opportunity to testify today regarding the Consumer Product Safety Commission’s
(CPSC) Priorities and Strategies for the upcoming budget year.

AAFA is the national trade association representing the apparel and footwear industry
including its suppliers, manufacturers, retailers and service providers. Our members
produce and sell products that touch every American — clothing and shoes. AAFA and its
members are committed to ensuring that only safe and compliant products are on store
shelves and in our homes. Therefore, my testimony today focuses on how the CPSC can
better help our industry achieve this mutual goal of consumer product safety.

To help achieve this goal, AAFA has maintained a long standing and active relationship
with the CPSC and other product safety stakeholders. Through this partnership, we help
inform the CPSC of industry product safety initiatives and activities while educating the
industry on the development and implementation of new product safety standards and
procedures. In the coming years, I hope this relationship continues to develop as we
resolve current issues and face new challenges.

For brand conscious companies, it is absolutely critical to ensure that their products are
not only safe and compliant, but seen as being safe and compliant by consumers. The
most cost effective way to do this is to use safe materials that are manufactured in a
socially responsible manner. That is why our members like to build product safety into
their garments and shoes and accessories at the design stage.

And while one recall is one too many, we are proud of our industry’s record of
manufacturing and selling safe products. In 2008, of all the apparel and footwear sold in
the U.S., only 0.0082% was recalled. Nevertheless, we need to work jointly to make sure
this number gets even smaller.

In the past four years, drawstrings in children’s upper outerwear have been the number
one reason for recalls in the apparel and footwear industry. So far this year, drawstrings
have accounted for over half of all apparel and footwear recalls. AAFA supports stronger
focus on this standard and we have communicated this to the Commission. We look
forward to working with the Commission to tackle this drawstring compliance jointly.

Likewise, we also look forward to ensuring that existing standards are properly enforced.
The presence of unsafe and non-compliant products not only raises fundamental safety
issues, but may also create unfair competitive advantages. For example, several of our
members have documented and reported non-compliant sleepwear that remains on the
market and continues to be sold year after year. We encourage the Commission to fully
investigate all such reports to ensure that this standard is properly followed.



But we believe the best tool to get hazardous products out of the marketplace is not
through stronger enforcement or even through enhanced recall effectiveness. Educating
companies about the standards and how to comply with the standards will go a long way
in preventing a hazardous product from ever being made in the first place.

By utilizing industry associations such as AAFA to help educate industry on product
safety obligations, the CPSC can help achieve better compliance, improved product
safety, and long term benefits for public health.

Our industry and association has placed a priority on consumer product safety over the
past decade. We have created a number of educational tools that have helped industry
understand what product safety regulations apply to their products. Included in those
tools is a Restricted Substances List, which we initially launched in February 2007 that
tracks all regulated chemicals that go into apparel and footwear products. The RSL,
which is free on our website, identifies the strictest international standard that applies to
those chemicals, along with updated test methods, legal citations, and information on
other jurisdictions. The RSL is updated every 6 months and is published free of charge
on our website. In fact, Release 5 — which incorporates new safety standards from the
Consumer Product Safety Improvement Act (CPSIA) — is being made public today.

As a result of the CPSIA, our educational activity has increased markedly largely because
industry craves information on how to comply. Shortly after the legislation passed,
AAFA created a Product Safety Council to deal specifically with product safety issues
that relate to our industry. The Product Safety Council started with 50 members and now
has over 400 members. AAFA uses the Product Safety Council to distribute information,
interpret regulations, provide best practices to comply, and keep members up to date on
the ever changing product safety landscape.

Furthermore, over the last twelve months, we have held, on average, an educational event
every week. These include four product safety seminars (both in the United States and in
China), three of which featured direct participation of the CPSC. AAFA has also held
three Product Safety Council meetings for AAFA members, twenty additional meetings
that have covered product safety, over a dozen conference calls that target specific
product safety issues (like lead testing, phthalates, general conformity certification, best
practices, etc.), and three webinars focusing on Proposition 65 and product recalls.
Moreover, we have spoken at no less than ten different trade shows and other venues. In
the upcoming four months, AAFA has already scheduled two more seminars in the
United States, two in India, at least one more Product Safety Council meeting, several
other meetings that will discuss product safety regulations, and product safety
presentations at five trade shows.

Finally, let me spend a few minutes to address the Consumer Product Safety
Improvement Act (CPSIA). Over the past year, the U.S. apparel and footwear industry,
like many others, has struggled to understand and implement this new law. And as you
know, implementation has been a considerable challenge, has exacted extraordinary



costs, and has even resulted in several of our members exiting the childrenswear industry
or exiting the industry outright. But despite these enormous difficulties, the CPSIA has
brought about a positive dynamic by ensuring product safety remains a top priority.
Congress has approved additional funding for the agency and, for the first time in about
two decades, all five leadership positions at the CPSC are filled. We hope new
leadership brings about a renewed discussion on how to effectively and efficiently
approach and enforce product safety regulations.

Over the past year, we have worked closely with Commissioners and staff to implement
this new law. We look forward to that continued close cooperation. In the meantime, I’d
like to identify several lessons that we can learn from the CPSIA as we go forward.

First, it takes time to phase in new product safety regulations. Like in other industries,
the supply chain for a shirt or a shoe can take up to a year — even longer if you factor in
purchases of some of the inputs. New regulations must give industry enough time to
incorporate the changes into the supply chain. This means we need time to understand
and communicate the changes up and down the supply chain so we can all speak from a
single sheet of paper.

Second, and on a related point, regulations should take effect prospectively, and only
after there is clear and comprehensive regulatory guidance. The retroactive application
of regulations unfairly punishes businesses for making products in good faith, especially
when they were made to a previous product safety standard.

Third, all product safety regulations should be designed to mitigate and protect against
specific risks and be clearly supported by the data and facts. Understanding new safety
standards implicitly involves understanding how standards will address a specific danger.
Without that, the standards seem arbitrary and that perception will undermine the
effectiveness and acceptance.

Finally, product safety standards that work best are those that created through a
transparent and predictable process. The product safety community involves a range of
stakeholders, all of whom need to participate. If one group appears shut out, the final
result may not be credible or accepted by all. This, in the long run, leads to a product
safety regime that is not sustainable. Product safety should be based on fact, and not
politics

In conclusion, let me stress again how delighted we are to see five Commissioners sitting
at this panel. We know that there are a number of challenges related to the CPSIA and to
the on-going work of the Commission in other areas. At the same time, we believe there
are many opportunities for further collaboration, and we look forward to strengthening
our partnership for the benefit of consumer product safety and public health.
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I will be discussing two hazards already mentioned in the Performance Budget Overview Statement and
others not specifically covered.

From 1968 to 1973 I was an inspector for the U.S. Food and Drug Administration (FDA). During that
period I was in one way or another responsible for identifying one quarter of the first twelve and first 140 toys
that FDA banned. I also played a key part in identifying the need for the first regulation of asbestos which
involved clothing and the first regulation of noise involving toy caps.

One of my inspections revealed that a manufacturer was using paint containing 4% lead on toy brooms
intended for preschool children. During the holiday season of 1971 and 1972 I conducted more than half of a
survey that supported the first federal regulation of lead in paint. We successfully utilized X-ray fluorescence
testing detectors to screen toys and other children’s articles for lead.

I transferred to the Consumer Product Safety Commission’s (CPSC) New York office in 1973 and later
became a field compliance officer. In 2002 I retired upon completion of 42 years of federal service and 34
years of product safety work. (I also had eight years of experience inspecting imports for foreign plant pests
and diseases.) My recent activities in product safety were described in a Wall Street Journal article (March 5,
2008). Some of the projects that I initiated on my own while working for CPSC are discussed below.

Lead Paint

In 1977 1 suggested that CPSC use X-ray fluorescence detectors to monitor imported toys for the
presence of lead. In 1980 I cited my work in FDA and 19 cases where imported children’s articles were coated
with paint containing from 1 to 29.1% lead. I again urged the use of these detectors. Similar suggestions were
submitted in 1988 and 1997. Each time my suggestion was rejected.

In recent years lead painted products have flooded the American market. On August 8, 2007 I met with
the staff of the House Committee on Energy and Commerce and submitted a copy of my 1980 memo. On
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September 9, 2007 members of the House Committee questioned the Commission’s failure to utilize lead
detectors. Chairman Nord then stated that the Commission was at last planning to purchase a number of these
devices to monitor imports. CPSC is also planning to hold public briefings on topics including the use of X-ray
fluorescence testing for lead. This is long overdue. Unfortunately, it took thirty years to implement my
proposal to monitor imports with x-ray fluorescence detectors. During that time our children were
unnecessarily exposed to lead paint.
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Gasoline and Fuel Containers

Portable gasoline containers for sale in the United States will have to conform to the child resistance
requirements specified in the Children’s Gasoline Burn Prevention Act.

In 1978 an explosion associated with a gasoline container occurred in downtown New York City. Thus,
I filed a citizen’s petition (CP 1978-17, 45 Federal Register 59376) requesting that the Commission establish a
standard for gasoline and fuel containers so as to prevent explosions. My petition resulted in establishment of
ASTM standards (F852 and F0976) for fuel containers. I am currently a member of the ASTM sub-committee
overseeing these standards. However, they are not fire hazard standards “but a specification for portable plastic
containers.”

Diane Brenenan, an attorney from Kansas City, Mo. has compiled data showing that injuries and deaths
resulting from gas can explosions are not rare. She has also shown that old technology flame arresters can
prevent or mitigate such explosions at a reasonable cost. CPSC should evaluate this hazard and determine if it
should be addressed as I originally proposed in 1978.

The standard should also cover charcoal lighter fuels, which may pose a similar hazard — especially when
the fluid is squirted directly onto a live fire.

Window Falls

During the 1970s New York City initiated a program to prevent window fall accidents. The program
successfully reduced the number of yearly window fall deaths in the city from 26 to one. Beginning in the
1970s 1 repeatedly alerted CPSC to this hazard and to its solution. CPSC headquarters contended that this
hazard was limited to New York City and that outside of the city borders window falls were not a significant
hazard. Headquarters refused to take further action.

By 1994 1 had identified at least 227 preventable window fall deaths. These occurred throughout the
country in rural and urban areas. By memo dated April 7, 1994 I informed Chairman Ann Brown of my

findings. She initiated work on standards for window fall protection devices. [ am now a member of the ASTM
sub-committee for these standards (F2006 and F2090).

It appears that the standards and local legislation have been effect reducing the number of falls and
resulting deaths. However, two weeks ago, in Brooklyn, two children died after falling out of separate
windows.
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CPSC should issue a press release every year informing parents and landlords that these deaths and
grievous injuries can be easily prevented by using window fall protection devices. In recent years the
Commission has failed to issue yearly press releases. Last year I spoke to Julie Vallese, who was then CPSC’s
Director of Public Affairs. At my suggestion she had a release (#08-270) issued on May 15, 2008.

CPSC did not issue such a release at the beginning of this year’s spring window fall season. It is already
late in the year, but there is still time for parents to act to prevent additional deaths and grievous injuries. The
Commission should review recent data and determine if a release should be issued every spring.

Other Hazardous Substances — Chemicals and Art Materials

The chemical labeling requirements of the Federal Hazardous Substances Act (FHSA) are not being
enforced. I have recently identified a number of products containing lye, hydrofluoric acid and other chemicals
that were not properly labeled.

While working with a New York State agency I was able to identify seven companies that are
distributing products in violation of the Labeling of Hazardous Art Materials Act (LHAMA). These children’s
products did not bear the required conformance statement indicating that their formulations had been reviewed
by a toxicologist. Since the products were made in China, they may actually contain toxic chemicals.

Mercury is used in ethnic magical rites. It is sold in capsule form over the counter in local “botanicas.”
It may be sprinkled on floors as a talisman to bring good luck and ward off evil. The Commission has not
properly addressed this hazard which may result in illness and death of individuals and contamination of
otherwise good housing.  Reconditioning this housing may be very expensive. Dr. Wendroff
(mercurywendroff@mindspring.com (718) 499-8336), can provide technical and non-technical articles on this
hazard.

CPSC employees attempted to suggest ways of improving the Commission’s effectiveness.
Unfortunately these suggestions were often turned down without proper evaluation. In 1975 I proposed that
CPSC utilize certain records of the New York City Fire Department to identify hazardous household chemicals.
The response was “The Fire Department Records are obsolete....” In 1980 management finally gave me
permission to review Fire Department records and from 1980 to 1989 I reviewed more than 700 labels and
identified many violations of the FHSA regulations.

Later the New York City Fire Department provided me with information on other hazardous products.
This included fires associated with hidden electrical failures control panels of some UL listed oil-filled electric
heaters. This led to one of the Commission’s largest recalls (#91-108, Aug. 15, 1991).



