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PROCEEDI NGS
(1:00 p.m)

CH EF JUSTI CE ROBERTS: W will hear
argunment this afternoon in Case 138 in our original
docket, South Carolina v. North Carolina.

M. Frederick.
ORAL ARGUVMENT OF DAVID C. FREDERI CK
ON BEHALF OF THE PLAI NTI FF

MR. FREDERI CK:  Thank vyou,

M. Chief Justice, and may it please the Court:

Sout h Carolina seeks an equitable
apportionnment with North Carolina of the Catawba River.
Both States act as parens patriae on behalf of all users
of the river wwthin their boundaries.

For three reasons, this Court should not
adopt the Special Mster's reconmmendation that
Charlotte, Duke, and the Catawba R ver Water Supply
Project be permtted to intervene as parties in this
original action:

First, the report articulates the wong
|l egal test for intervention. Second, under the New
Jersey v. New York standard, none of the three entities
should be permtted to intervene. And, third, the
report's approach to intervention involves this Court in
deciding intranural disputes between and anong wat er
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users in one State.

Wth respect to the first point, the Speci al
Mast er applied the wong factors, we would submt, in
deci ding whether or not a party or an intervenor shoul d
be allowed to intervene as a party.

The Special Mster sought to distill from
this Court's cases three principles that we would subm t
are not the appropriate principles in deciding an
i ntervenor's status.

First, the report overenphasi zes the, quote,
"direct stake," although the master found that the
equi t abl e apportionnent had no specific inpact on
i ndi vi dual users of the water.

CHI EF JUSTI CE ROBERTS: | thought your
friends agreed that the New Jersey v. New York standard
appl i ed?

MR. FREDERI CK:  Your Honor, part of what you
will be deciding in this case is the appropriate
standard for intervention, and the Special Mster, we
respectfully submt, did not apply the New Jersey v. New
York factors. Instead, the report distilled from other
cases, not the New Jersey v. New York case, the
principles that she thought should apply to govern an
intervenor's status, and those three principles, we
woul d submt, are incorrect.
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Under the New Jersey v. New York standard,
the master did not nmake findings that woul d be
appropriate to determne the intervenor status here as
appropriate parties. There was no finding of inadequate
representation by either State to support any of the
intervenor’s request to participate as parties. There
was no finding of a conpelling interest in the sense
that it was truly conpelling. |It's hard to argue in
cases in -- where there is no case fromthis Court in
the equitabl e apportionnent area that three intervenors
woul d have net the conpelling interest standard here.

And, finally, the New York-New Jersey
standard tal ks about having interests that are apart
fromother interests. But both Charlotte and the
Cat awba Ri ver Water Supply Project are sinply acting on
behal f of all users of North Carolina water. They
sinply happen to be the | argest ones.

JUSTI CE SCALIA: M. Frederick, we -- we had
a case involving, what, a tax on -- on oil conpanies, in
which it was a State agai nst State case, but we all owed
the oil conpani es who would pay the tax to intervene.

Now, why is that any different fromthis
case?

MR. FREDERICK: First, the interests were

different. They were not an equitabl e apportionnent
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where the water --

JUSTI CE SCALI A: Wy does that make any
di fference?

MR. FREDERI CK: This Court has said for 200
years that water is a unique resource wthin the
sovereign control of States.

In the Maryl and case, the Court permtted
intervention in a situation in which Louisiana had sued
t he pipeline conpanies in Louisiana State court for a
declaratory judgnent that its tax was constitutional
There was al so a pending FERC action in Federal court in
Loui si ana raising the sane issue, so when Maryl and and
ei ght other States who were not parens patriae of the
vari ous pipeline conmpani es who sought to intervene filed
the original action, | think the Court appropriately
considered that interests of judicial efficiency called
for handling the Commerce C ause challenge in the
original action in this case.

And finally, the Court only devoted two
sentences of its opinion and didn't cite the New Jersey
V. -- New York v. New Jersey case in acting on the
i ntervention.

JUSTI CE SCALIA: Yes, well, these — these
are rules that we are nmaking up ourselves, right, as to
when we are going to allow intervention or not? Do —-
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is there any case -- | think there isn't, but tell nme if
l"mwong -- is there any case in which we have rejected
intervention that has been reconmmended by the Speci al
Mast er ?

MR. FREDERICK: | don't think I can recall a
case in that factual scenario, but | can point you to
Kentucky v. Indiana in 1930, in which this Court
rej ected Kentucky's attenpt to join individual Indiana
citizens as parties in an original action over
I ndi ana' s al |l eged breach of a contract to build an
interstate bridge. And the reason --

CH EF JUSTI CE ROBERTS: | understand your
basi ¢ argunent that each State should represent its own
constituents. But isn't the Catawba R ver Water Supply
Project in a different category? Because it straddles
both States, and | think it can reasonably fear that it
woul d be treated as a stepchild by both States.

MR. FREDERI CK: No, in fact,

M. Chief Justice, | would submt they have the weakest
claimto intervention in this case.

Their argunent, fundanentally, is that Union
County, North Carolina, which is the North Carolina part
of the joint venture with the Lancaster Water District,
shoul d be permtted to have water purchased fromthe

South Carolina side of the boundary. So what's
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happening with that water project is the water is sucked
out on the South Carolina side and piped north for Union
County's consunption under a Union County permt with
the State of North Carolina. Union County, therefore,
is acting as any other user of water, along with
Charlotte and all other users of water in North
Car ol i na.

The Catawba Project is not here to intervene
to protect its interests on the South Carolina side of
t he boundary. Those are adequately protected, we
submt, by the attorney general acting on behalf of the
State. So in effect the Union County, North Carolina,
claimhere of 5 mllion gallons of water per day which
they are seeking to protect through their intervention
is no different than the other interests of North
Carolina water users that they are seeking to protect --

JUSTI CE SCALIA: Well, except that these --
these three entities are the principal entities that are
guilty of interbasin transfers, which is essentially
what the -- what the dispute is about.

MR. FREDERI CK: The di spute is about the
transfer of water and consunption of water in toto. The
Court --

JUSTI CE SCALIA: Well, but the focus -- the

focus of the conplaint is upon interbasin transfers,
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isn't it?

MR. FREDERI CK: The focus of the conpl ai nt
hi ghlights interbasin transfers to the extent that they
are a large quantifiable anmount of water being taken out
of the Catawba River, that we submt should not be
counted on --

JUSTI CE SCALIA: Exactly. And these three
entities account for a very large proportion of those
interbasin transfers. 1Isn't it the case that any -- any
decision by -- by this Court on -- on this question wll
necessarily inpact directly these three entities?

MR, FREDERI CK:  No.

JUSTI CE SCALI A: Wy not?

MR. FREDERI CK: Because in an equitable
apportionnent case, this Court decides which share of
the water is allocable to each State. It is a question
of State | aw how each State shall determ ne the
intrastate allocations of the water. So --

JUSTI CE SCALIA: | understand that, but I'm
tal king about the real world. If -- if indeed North
Carolina has to cut back, and if indeed the opinion of
this Court says that it's taking too nmuch because of
interbasin transfers, as a practical nmatter these three
entities are going to be out of |uck.

MR FREDERI CK: W take the real world, Your
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Honor, as this Court's cases direct us, and those cases
tell us that in situations where the Court is deciding
an equitabl e apportionnent between two States -- water,
of course, is fungible. It's a series of nolecules that
do not accord property rights in any one entity or user.
They all divine fromthe State itself.

So if North Carolina, in its exercise of
parens patriae responsibility, determnes that Charlotte
shoul d have a |arger share than what it currently has,
that's a decision for Charlotte -- for North Carolina as
a political entity to decide anong its users. |t does
not necessarily inplicate this Court's action in an
equi tabl e apportionnent to say that what the Court wll
ultimately decide is what Charlotte's share is. That is
not what we are seeking, and that's not what an
injunction fromthis Court equitably apportioning the
Cat awba Ri ver woul d necessarily deci de.

JUSTI CE SCALIA: Are you --

JUSTICE G NSBURG M. Frederick, if this
were an ordinary civil case, we would be guided by the
rule on perm ssive intervention, and appellate courts in
dealing with that rule give a healthy neasure of respect
to the trial judge's determ nation

So even though the civil rules are not
binding in original jurisdiction cases, isn't that a
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sound approach that we should adopt? Just as a court of
appeal s woul d defer to a district judge's decision, so
we should give a healthy neasure of deference to the
Special Master's evaluation that this will be useful.

MR. FREDERI CK: No, for several reasons,
Justice G nsburg. First, in any appellate review
Situation, this Court would review de novo the | ega
test that would be applied. Qur initial submssion is
the master applied and articulated the wong | egal test.
So you would first need to determ ne, we would submt,
what is the correct legal test for subm ssion. That is
a de novo revi ew standard.

But secondly, the Court has said in numerous
original cases it does not apply deference, although it
gi ves appropriate respect to special nmasters, and so
there would be no basis for applying a deference
standard to a special master ruling on a question of |aw
that fundanentally is about what this Court's original
jurisdiction under Article Il is supposed to be about.

JUSTI CE SCALIA: But, in fact, we've never
rejected a special naster's desire to -- to have
intervenors in the case.

MR. FREDERICK: Well, virtually every case,
Justice Scalia --

JUSTI CE SCALIA: And that oil case that
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mentioned. | forget the nane of it. The tax --

MR. FREDERI CK: Maryl and v. Loui si ana.

JUSTI CE SCALI A: Yes. Wat had the Speci al
Mast er recommended in that case?

MR. FREDERI CK: There was actually no
speci al master recommendation in that case. The Court
decided it on its nmotion directly to this Court.

Virtually all of the cases that we cited in
the blue brief highlight the fact that special masters
routinely reject notions to intervene. It is the rare
situation in which a special master would all ow
i ntervention.

And the only exanple that the other side can
come up with is the Nebraska v. Wom ng case, in which
finally Basin Electric, after 10 years of participating
in the original action as an am cus, was allowed to
i ntervene because the Special Master viewed there to be
tensi on between the State of Nebraska's interest and
that that Basin Electric was seeking to vindicate. You

JUSTI CE G NSBURG M. Frederick, can we go
back a little? | think you just said there was no
special master's recomendation in
Maryl and v. Louisiana, but I'mlooking at page 745. In
the footnote 21, it said: "The master recommended that
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we grant the notion of 17 pipeline conpanies to
intervene as plaintiffs." And then it says: "It is not
unusual to permt intervention of private parties in
original actions.”

MR. FREDERI CK: And the case that it cited
is klahoma v. Texas, which is a very unusual case from
this Court's docket in the 1920s. What the Court
decided in 1932, Justice G nsburg, in the Wom ng and
Col orado case was that in situations involving
interstate allocations of water, the claimnts or users
of a State are deened to be represented by the State.
The case on which the Court relied in the Maryl and case
was back into an old era in which it was uncl ear whet her
States acting as parens patriae had the responsibility
to act on behalf of all claimnts or users of water.

The Maryl and case, as | said before, did not
anal yze the New Jersey v. New York factors, and | would
submt that in light of the other circunstances of the
case, the fact that it was a Commerce C ause chal | enge
i nvol vi ng Federal, State, and private conpanies, in
which there was nultiple litigation pending in various
foruns, it was an exercise of the Court's decision to
efficiently decide the Commerce C ause chall enge to
al l ow those pipeline conpanies in, where sone of those
pi pel i ne conpani es were not represented by States that
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were parties in the case.

CH EF JUSTICE ROBERTS: | -- | guess |
haven't heard yet an answer to Justice G nsburg's first
gquestion about whether there was a recommendati on from
t he Special Master or not.

MR, FREDERICK: Wwell, I -- 1 wll -- |
obvi ously forgot about footnote 21 of the Court's
opinion in Maryland v. Louisiana, Justice G nsburg. But
| think --

JUSTI CE SOTOVAYOR:  Counsel, | don't know
that you' ve actually addressed the operative question of
what anount of discretion, if any, are we going to give
to special masters to determ ne when they require the
presence of a party to do equity, which is what | read
the Special Master to be suggesting. These are the
t hree biggest users of water, at |east one of them
straddl es both States, another has a potential |icense.
And so that each of themhas a different situation than
a normal water user.

So, you're -- all you're begging is the
question of whether we just say you can't. But why is
the "you can't" conpelled, either by our case | aw or by
any original jurisdiction principle?

MR. FREDERICK: Well, let's start with the
original jurisdiction principle. Those are actions that
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are brought invoking this Court's original jurisdiction,
which this Court could sit without a special naster
and woul d decide the matter as it sits as a court of
nine. The fact that it appoints a special naster to
assist and facilitate that effort does not inbue the
actions of that person delegated that responsibility
wi th sonmething akin to the deference given to district
judges in making various fact findings.

Secondly, on a question of |aw, as
intervention fundanentally is -- and ultimately we are
tal ki ng about the scope and contours of this Court's
exercise of original jurisdiction -- what the Court has
said is that there are two interests that are ultimtely
being protected: One is the dignity interest of the
State acting in its sovereign capacity on a subject,
water, that quintessentially is sovereign; and it is
doing so for judicial efficiency purposes, because it
allows the Court to expect each State to represent
adequately all of the users of water in that State.

So, for those reasons, we think that a
speci al master recommendati on ought to be reviewed with
the sanme |level of scrutiny that all other aspects of a
special master’s --

JUSTI CE SCALIA: Well, we've -- we've
allowed private parties to be inpleaded by the States.
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We have allowed one State to sue another State and a
private party.

MR, FREDERICK: Not in an equitable
apportionnent. And -- and | think the -- the scope of
the relief is inportant. And that is because the State
seeking the relief is assumng the risk that the relief
that it wants to get fromthat State is an inadequate
formof relief.

Here the formof relief South Carolina seeks
goes only against North Carolina. W cannot get an
equi tabl e apportionnent with Charlotte or the Catawba
Project. W can only get it from North Carolina.

JUSTICE SCALIA: | don't --

JUSTI CE KENNEDY: | see your light's on, but
can we take this case on the assunption that nothing
that you obtain in the way of relief will affect Duke
Power under the conprehensive relicensing agreenent?

MR, FREDERI CK: Yes --

JUSTI CE KENNEDY: Don't we have to take the
case on the assunption that their rights under that
agreenent m ght be affected?

MR. FREDERI CK: They m ght be affected, but
only in an ancillary way. It is an -- part of an
application to the FERC. The FERC here is saying it
does not affect it because the license itself wll not

16

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
dictate m ni num - -

JUSTI CE KENNEDY: But are you saying you are
not seeking a result that’s inconsistent in any way
wi th that agreenent?

MR. FREDERI CK: Neither the agreenent — and
this is at page 51 to 52 of our brief, citing 39 of the
CRA -- says it doesn't affect water rights. The final
environnmental inpact statenment from FERC says it doesn't
af fect apportionnent interstate issues. Both FERC and
the CRA itself disclaimany inpact on the equitable
apportionnment action pending here.

If | could save the bal ance of ny tine.

CH EF JUSTI CE ROBERTS: Thank you,

M. Frederick.

M. Mller.

ORAL ARGUMENT OF ERIC D. M LLER

ON BEHALF OF THE UNI TED STATES,

AS AM CUS CURI AE,
SUPPORTI NG THE PLAI NTI FF

MR MLLER M. Chief Justice, and may it
pl ease the Court:

In order to intervene in an original action
inthis Court, a citizen of a State that is a party to
the action nust show a conpelling interest, separate
fromthat of other citizens, that is not properly

17

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
represented by the State. In an equitable apportionnent
action, the interest that is at stake is not a private
property interest in water. Rather, it is the sovereign
interest of a State in a particular share of the
waters of an interstate river. For that reason, a
private interest in water is not an appropriate basis
for intervention in such a proceeding.

JUSTI CE SCALI A It depends on, | suppose,
on what you nean by “is not properly represented by the
State.” If you think the State does not have a
sufficient interest to defend that -- that particul ar
right vigorously, mght that not be -- mght not that
qual i fy?

MR MLLER Well, | think that the interest
that the private party has is a State | aw property
interest in water, and that’s an interest that sinply
isn't at stake in an equitable apportionnent action.

The only thing that this Court is deciding is what share
of the river does each State get.

The Court in an equitable apportionnment
action does not decide the purely intrastate question of
how wi || that share be all ocat ed.

JUSTI CE SCALIA: | think you could say that
realistically when you are tal ki ng about an indi vi dual
wat er user, a small potatoes water user, a nornal
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resident of Charlotte perhaps. But when you are talking
about the biggest entities that are going to be affected
by the apportionnent, it really doesn't ring true to ne.

MR MLLER Well, that -- | nean, in New
Jersey v. New York, Phil adel phia, which sought to
intervene in that case, constituted a majority of the
water users within the State of Phil adel phi a.

JUSTI CE SCALIA: D d the special master
t hi nk Phi | adel phi a shoul d have been let in?

MR MLLER | don't recall what the specia
master --

JUSTI CE SCALI A: The answer is no.

MR MLLER -- said in that case. But this
Court has held in, for exanple, Colorado v. New Mexi co,
that even on purely factual questions, the special
master is -- who nmakes recommendati ons, and those
recomendations are reviewed by this Court de novo. The
Court is not sitting in an appellate capacity. This is
a case within its original jurisdiction, and this Court
has an i ndependent responsibility to nake a
determ nation, even on factual questions and a fortior
on questions of intervention.

JUSTI CE SCALI A: Yes, but we haven't -- we
haven't been sitting there trying to figure out what
woul d facilitate the proceeding. Mich of the discovery

19
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in the case has already focused on these three entities,
hasn't it?

MR MLLER That's right. And to the
extent --

JUSTICE SCALIA: So to say that they are
just -- you know, they are just Joe Dokes is — is
really very unrealistic.

MR MLLER Wll, to the -- | nean, to the
extent that they have valuable information to provide,
third-party discovery can take account of that, as can
am cus participation. It would be entirely appropriate
for parties that have information or a speci al
perspective on the case to present an am cus subm ssion
to the Special Master or to this Court. And it's -- but
that -- that's not a basis for allowing themto becone
full parties through intervention.

And then, to the extent that there's a
concern about the managenent of this case, | think it's
inmportant to keep in mnd that the rule reconmended by
the Special Master and the rule that the woul d-be
intervenors are urging this Court to adopt would, of
course, apply not just in this litigation, but in every
equi tabl e apportionnent action. And not only does it
make the litigation of those actions much nore difficult
to have additional non-State parties in, but it nmakes it
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much nore difficult for those cases to be settl ed.

JUSTICE SCALIA: Wwell, if that -- if and
when that is the case, the Special Master will not want
themto cone in, as the vast ngjority of special nasters
have not wanted themto conme in, in the past. | don't
think that's going to change.

MR MLLER | -- | guess what | would
say is that | don't think that, either in the
recomendati on of the Special Master in this case or in
t he subm ssions of the -- the woul d-be intervenors, that
there’s really any logical limting principle that
woul d not allow, as a matter of routine, |arge water
users to conme in to equitable apportionnent actions.

And that's inappropriate for the nore
fundanmental reason that these original actions in this
Court are not ordinary cases. This Court has said that
sitting in judgnment between two sovereigns is one of the
nmost grave -- grave and delicate responsibilities the
Court has, and it’s a sparingly exercised jurisdiction
reserved for the nost serious of issues, issues of such
inportance that, if the States were independent
countries, would be resolved through treaties or --

JUSTI CE SCALI A: But not reserved
exclusively to State -- to suits between a State and

another State. W've allowed it to cover suits between
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a State and another State and private citizens of the
ot her State.

MR MLLER Yes. And when a State brings
such an action or seeks to bring such an action, it
can't sinply file a conplaint as of right. It has to
seek this Court's permssion to file the conplaint. And
this Court can review the conplaint at that tinme and
l ook at who the parties are and figure out whether it's
an appropriate case for the exercise of this Court's
jurisdiction. And that, in our view, is a nmuch nore
appropriate way to proceed, naking that determ nation at
the outset on the basis of the State's conplaint, rather
t han through pieceneal litigation as different non-State
parties --

JUSTICE G NSBURG Well, here the conpl aint
was South Carolina's conplaint, and these are
intervenors on North Carolina's -- on North Carolina's
si de.

MR. MLLER That's where they were seeking
to intervene on North Carolina's side as defendants.
That's right.

JUSTICE G NSBURG And as representing the
position of the United States, would you address the
FERC |icense that Duke Energy is raising?

MR. MLLER Yes, Your Honor. Under section
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27 of the Federal Power Act, which is 16 U S.C 821, the
Power Act does not affect State |law water rights. So
State law water rights are taken as a given, and it's up
to the licensee to have the necessary State water
rights, and a FERC |icense does not in any way alter the
distribution of State |aw property rights in water.

And what the conm ssion has said in this
case in the final environnental inpact statement wth
respect to Duke's relicensing application, which is
avai l abl e on the comm ssion Wb site, it cited section
27 and it said: "Any license that is issued will not
i npose requirenments, including mnimmflows, that
infringe on water rights or apportionnents." So the
comm ssion is aware of the pendency of this case.

JUSTI CE SCALIA: Well, it isn't a matter of
infringing on water rights or apportionnents. | nean,

t hat does not exclude, it seens to nme, the revocation of
the license or the denial of a renewal of the |icense
because Duke Power does not have enough water. That
woul dn't preclude that, would it?

MR MLLER Well, the -- the nature of this
proceedi ng makes that outconme not -- not sonething that
woul d happen even if South Carolina were to prevail,
because what South Carolina is seeking is to get nore

water flowi ng downstreamto it, and so the -- the
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i censing conditions, which generally inpose m ni num

flow requi rements at each of the various dans operated

by Duke, would be easier to satisfy, not harder to

satisfy, if South Carolina were -- had an entitlenent to

get even nore water flow ng through --

JUSTI CE SCALIA: | don't -- | don't
understand that. | don't understand that.

JUSTI CE SOTOVAYOR:  What happens to North
Carolina if it has less water? Wat does it do with
respect to Duke?

MR MLLER Well, Duke -- Duke's danms —-

the licensing condition is that each damallow a certain

anount of water to flow through, under the current
license that they are operating under, and there are
different m ninum flow requirenents under the renewal
license that is being sought. But an order in effect
requiring that they let nore water flow through woul d
not be in conflict wwth the licensing requirenent, but

JUSTI CE SCALIA: Well, why --

CHI EF JUSTI CE ROBERTS: And why isn't Duke
Power -- why isn't Duke Power on the other side, then?

MR MLLER | nean, | --

CHI EF JUSTI CE ROBERTS: They have snart

| awyers.
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MR MLLER Well, they -- | nean, one
possibility is, of course, that Duke is -- in addition
to obviously being an operator of danms, Duke is a very
| arge consuner of water. |In fact, it's the |argest
consuner of water on the Catawba system because of its
coal and nucl ear power plants which use water
evaporatively for cooling of the power plants. So --

JUSTI CE SCALIA:  Well, it may also nean it
when it has to increase the outflow, the level of its

i npoundnents reduces, and that may affect its ability to

generate power, which in turn my -- may affect its
i cense.

MR MLLER It -- it may have sone effect
onits ability to -- to generate power. But that makes

it alarge industrial user of water, akin to those that
the Court referred to in New Jersey v. New York, which
were not entitled to intervene.

| would al so point out in further response,
M. Chief Justice, to your question, that Duke is a
North Carolina corporation, which my be why it's
seeking to conme in on the North Carolina side of this
case.

But | -- | want to return to the idea that
t hese kinds of cases are not ordinary cases. They
i nvol ve sovereign interests, and | think what's
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i nportant about that is that the interest --

JUSTICE STEVENS:. M. Mller, if | -- if |
under st ood your argunment, you are saying that Duke's
interests are really with South Carolina, or -- to
increase the flow But | would think then it would be
North Carolina who would be objecting to their
participation in the case rather than South Carolina.
And they don't. They -- they welconmed themin, as I
remenber the papers.

MR MLLER As | said, Duke is an operator
of thermal power plants that are |arge consuners of
water, and some of those are located in North Carolina.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bartol onucci .

ORAL ARGUMENT OF H. CHRI STOPHER BARTCOLOMUCCI
ON BEHALF OF THE | NTERVENORS

MR, BARTOLOMUCCI: Thank you,

M. Chief Justice, and may it please the Court:

The Special Master correctly concl uded that
Charlotte, Duke, and the Catawba R ver Water Supply
Project should intervene in this original action. Her
recommendat i on deserves sone deference because she is in
t he best position to know whether these parties would
assi st her in the adjudication of this conplex dispute.

CHI EF JUSTI CE ROBERTS: This is our original
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jurisdiction. | regard the Special Master as nore akin
to alawclerk than a district judge. W don't defer to
sonebody who's an aide that we have assigned to help us
gather things here. | think on |egal questions of
intervention we have to deci de de novo.

MR. BARTOLOMUCCI: Qur claimis not that the
Speci al Master should get deference on | egal questions,
but she should get deference on -- on the narrow
guestion of whether it would be hel pful to her to have
t hese intervenors in the case. She has --

JUSTI CE SOTOVAYOR: But tell ne what she
said that makes them hel pful. Wat can they provide
that couldn't be done by nerely an am ci subm ssion?

MR, BARTOLOMUCCI: Well, she pointed out,
for exanple, that Duke Energy, which controls the flow
of this river and is participating in the FERC
proceedi ngs, would establish a -- a direct |ink between
this adjudication and what's going on before the FERC.
And of course those two proceedi ngs have -- have a | ot
of interaction. | think it's also fair to --

JUSTI CE SOTOVAYOR: Wl |, your adversary has
just said none, according to the terns of the license
and what the FERC has said. So why is -- why don't we
just take what FERC has said --

MR. BARTOLOMUCCl: OCh, | think --
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JUSTI CE SOTOVAYOR: -- at face val ue?

MR. BARTOLOMUCCI: | think FERC has not said
that there will be no effect, that there would be no
effect upon the licensing proceeding fromthe original
action. There could be a conflict between the decree
t hat conmes down, if one conmes down in this Court, and
the terns of the FERC |license.

JUSTICE SCALI A: Yes, | think all FERC said

is -- is that nothing inits |license would -- would
require allocation of water by -- by North Carolina.
And that's quite different from whether -- whether a

severe reduction in the water that Duke can use would --
woul d affect the -- the nature of the license given by
FERC.

MR, BARTOLOMUCCI: Well, Duke of course

pul | ed together 69 other stakeholders to join the

conprehensive relicensing agreenent to -- to snooth
FERC s acceptance of -- of the new license. And this
original actionis -- wll pit the two Carolinas, each

of which seeks to maxim ze their share of the river, and
those interests work at odds with the CRA, which
endorses a conprom se mddle flow position that — that
neither of the Carolinas seeks to defend in this action.
CHI EF JUSTI CE ROBERTS: Counsel, let ne tell
you what I'mvery worried about. This is our original
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jurisdiction, a delicate jurisdiction that allows us to
resol ve di sputes between sovereign States. And | | ook
out and | see all sorts of private parties intervening
in a way that would give themparty status. And | think
that's conprom sing what our original jurisdiction is
supposed to be about.

MR. BARTOLOMUCCI: M. Chief Justice,
private parties and cities have intervened in the past
in original actions and have been naned as defendants in
original actions.

JUSTI CE G NSBURG But even in the New
Jersey v. New York decision, the dissenters there that
woul d have allowed the intervention did say that in
general it is unw se to encunber original jurisdiction
cases with non-State parties. That was even the
di ssenters. So you start out with in general it's not
wise to et these people cone in.

And followi ng up on the Chief's question, a
State can't be sued without its consent. And it's true
here that South Carolina is initiating the action, but
it"s initiating the action against a sister State. The
Special Master's recomendation would require the State
to have as its direct adversary three parties who are
not a sister State, and that kind of dilutes the notion
of original jurisdiction. |It's a controversy between
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two States.

MR. BARTOLOMUCCI: Well, in -- Justice
G nsburg, in the case of New Jersey v. New York, New
York City was a party defendant, and in this case the
City of Charlotte occupies the exact sanme position as
New York City.

JUSTI CE G NSBURG That's because the State
chose
to sue it as a party defendant.

MR. BARTOLOMUCCI: It did, but of course a
State can only sue a proper party defendant. Wet her
the question is intervention or whether it's namng a
city as a defendant in an original action, both have to
pass the test of is this city or non-State a proper
party defendant ?

CHI EF JUSTI CE ROBERTS: You're -- all of the
i ntervenors, prospective intervenors, they want to nake
sure North Carolina doesn't |ose water, right?

MR. BARTOLOMUCCI: That -- that is not their
excl usive interest.

CH EF JUSTI CE ROBERTS: Well, their -- well,
they want to reduce South Carolina' s claimon the water.

MR. BARTOLOMUCCI: No. Duke Energy, for
exanpl e, doesn't have an interest in maxim zing the flow
on the North Carolina side of the river. Duke' s -- Duke
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Energy's interest is in preserving the -- the flow
conprom se reflected in the CRA

CHI EF JUSTI CE ROBERTS: Well -- to the
extent they have differing interests, why aren't those
interests fully satisfied by am cus participation?

MR. BARTOLOMUCCI: Well, when -- when South
Carolina first opposed, for exanple, Charlotte's notion
to intervene, it said: Oh, Charlotte, you can file an
am cus brief as to any dispositive notion. WlIl, that
kind of am cus participation is vastly different from
being able to shape the record on which the -- the key
issues in this case are finally decided.

CH EF JUSTI CE ROBERTS: Shape the record,
but intervention status would give you the right to
appeal , right?

MR. BARTOLOMUCCI: It would allow us to seek
| eave to file exceptions to an --

CH EF JUSTI CE ROBERTS: R ght, and appeal
t he normal case.

MR. BARTCLOMUCCI :  Yes.

CHI EF JUSTI CE ROBERTS: Well, that's ny
guestion. If we grant intervention in this type of case
and there is no reason it would be three -- | nean, in
t he next case, it could be 20 different intervenors, and
they are filing exceptions every other week that we have
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to review and adj udi cate because they are not bound by
whet her or not the State that is on their side wants to
file exceptions.

MR, BARTOLOMUCCI: Well, let nme say two
things, M. Chief Justice: |If the proposed decree
affects the interests of Charlotte or the joint venture
or Duke, I think they ought to be allowed to file
exceptions, which this Court can grant |eave or not.

As to the specter of 20 possible
i ntervenors --

JUSTI CE SOTOVAYOR: So how does that get us
to avoid involvenent in interstate -- intrastate
di sputes over water use? That just drags us right into
your problens anbng your water users.

MR. BARTOLOMUCCI: Well, South Carolina and
the United States present this vision of an equitable
apportionnment action in which the Special Mster sinply
divides up the flow of the river, and thenit's up to
each State to subdivide anbng its users.

But that is not what has happened in
equi t abl e apportionnent cases. In New Jersey v. New
York, for exanple, this Court entered a decree, which
enjoined the flow of the Del aware River to New York Gty
above a specified level. | think 411 cubic feet per

second.
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And -- and that is the kind of decree that
South Carolina, | believe, is seeking in this case. |If
you | ook at paragraph 2 of South Carolina's prayer for
relief, they want an injunction against the interbasin
transfers currently being carried -- carried out by
Charlotte and the joint venture. So this --

CHI EF JUSTI CE ROBERTS: And North Carolina,
as a sovereign State, can represent the interests of its
constituents as it sees fit.

You and your fellow prospective intervenors
just have to do what citizens do all the tinme, which is
convince North Carolina, one, and you can help them to
get as much water as they can; and, two, when they get
it or if they lose it, whatever they are left it, to
give it to you, rather than the other parties.

MR BARTOLOMUCCI: Well, as to Duke --

M. Chief Justice, | have explained, Duke's interest is
not in maximzing the share -- North Carolina' s share of
the river.

The joint venture of the Catawba River Water
Supply Project is not represented by either State
because it's a bi-State entity. Neither -- and both of
the Carolinas is -- are affirmatively hostile to part of
the operations of the joint venture.

When the joint venture --
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CHI EF JUSTI CE ROBERTS: Well, then that's —-
then I just wonder why you are here in an origi nal
action.

What you are saying is they have all sorts
of different interests, and it just -- they get to skip
district court. They get to skip the court of appeals.
They can just conme right in here, as if they were a
State, and participate in the case.

MR, BARTOLOMUCCI: Well, M. Chief Justice,
| think this -- this is not a novel proposition. The
Cty of Port Arthur was allowed to intervene in the case
of Texas v. Loui siana.

Five Indian tribes intervened in Arizona v.
California, and New York City was allowed to be a party
defendant in the New Jersey case, even though the Court
could have dismssed it fromthe case, as it did to the
I ndi ana citizens in --

JUSTI CE SOTOVAYOR:  You are advocating a
rule that says, alnost, you have a right to intervene
because you have an interest that won't be adequately
repr esent ed.

MR BARTOLOMUCCI: W --

JUSTI CE SOTOVAYOR: |s that your position?
Then what happens to the Special Mster who says, no, |
don't want all you guys here? How do we say that that

34

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
mast er abused his or her discretion by saying no?

MR, BARTOLOMUCCI: W are saying that the
Special Master got it right, when she said that you have
to show a conpelling interest that's not properly
represented by a party State, and she applied the New
Jersey v. New York test, finding, at page 27 of her
report, that neither Charlotte nor the joint venture
are properly represented.

JUSTI CE SOTOVAYOR: So you see the issue
before us as being was she right or wong, even though
Nevada said -- I'msorry -- that North Carolina said
that it was going to adequately represent each of these
interests, but that just wasn't correct?

MR. BARTOLOMUCCI: | think the question

JUSTI CE SOTOVAYOR: That North Carolina is
not telling us the truth?

MR, BARTOLOMUCCI: | think the question is,
shoul d the Court accept the Special Mster's
recommendation? And | would disagree with South
Carolina, when it says that she applied the wong | egal
test.

She did apply New Jersey v. New York. She
did find that the intervenors were not properly
represented by the party States.
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CH EF JUSTI CE ROBERTS: You don’t --

JUSTICE G NSBURG  The intervenors -- the
intervenors are users of the water fromthe river?

MR. BARTOLOMUCCI: But not nere users. Their
status is special. Duke, of course, is unique.

It controls the flow of the river, and there’s no one
el se |i ke Duke on the Catawba.

The other two intervenors are the cause of
the harmfor which South Carolina seeks injunctive
relief.

JUSTI CE G NSBURG  They -- because they use
a lot of water. And ny question is: How do we decide
once we say -- beyond the Special Master can |l et these
people in with party status -- what users can cone in
where, obviously, we are not going to allow all users of
the river water to cone in, so which ones can and which
ones can't?

MR, BARTOLOMUCCI: Certainly, our position
is not that nere users of water or all users of water
may intervene in original action.

You have to show a conpelling interest
that’s not properly represented, and that's going to
depend upon the specific facts of the case.

JUSTICE SCALIA: And is it automatic then?
Is it automatic then? O is it just that, when that
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condition is nmet, the Special Mster can permt the
i ntervention?

MR. BARTOLOMUCCI: No, Justice Scali a.
woul d say it's not automatic because there are sone
ot her considerations the Special Master can bring to
bear.
For exanple, tineliness -- you can't show up 20 years
after the litigation has started, like the Cty of
Phi | adel phia, and expect to get in. You --

JUSTI CE SCALI A: And, also, how hel pful the
intervention will be to the managenent of the case.

MR. BARTOLOMUCCI: Correct. O, conversely,
how - -

JUSTI CE SCALI A: And, of course, the Speci al
Master's determnation of that is not final. |It's
ultimately up to us.

MR. BARTOLOMUCCI: That's correct.

JUSTICE SCALIA: But it is a discretionary
intervention you are arguing for, not a nmandatory one.

MR, BARTOLOMUCCI: It is discretionary, and
if -- if the Special Mster believes that -- that this
conplex nmultiyear water rights dispute would be aided by
the presence of a -- of a limted nunber of intervenors
who have a very special interest in the case, then
that's sonmething that, for institutional --
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CH EF JUSTI CE ROBERTS: Well, what's speci al
about it? | nmean, let's say | own a little farmon
t he banks of the Catawba, and | take water out to -- so
the cows have sonething to drink, why does Charlotte get
a special status just because they take a | ot?

|"m affected by how nmuch water runs through
t here.

MR BARTOLOMUCCI: Well, Charlotte has
speci al status because South Carolina seeks specific
relief -- injunctive relief -- against Charlotte's
i nterbasin transfer.

CH EF JUSTI CE ROBERTS: Well, and that
relief will affect how nmuch water is available for ne to
draw out and use on nmy farm That's a conpelling
i nterest.

| -- you know, in tinmes of drought, this
water barely trickles by, and, if it's cut back, the
farmis going to go down. It seens to ne that, when you
say they have a special interest, you are just saying
t hey have got a big interest.

MR. BARTOLOMUCCI: It's not just that it’s
-- it’s a biginterest, and it surely is, but they are
singled out in South Carolina' s conplaint, and
injunctive relief is sought against them which,
think, brings into the play the rule this Court
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announced in Kentucky v. Indiana, which is that, if a
plaintiff or plaintiff State in an original action is
seeking relief against a citizen of a State, that
citizen ought to have an opportunity to conme into the
l[itigation and defend its interests.

That's what Charlotte is seeking in this
case. The joint venture, of course, is not represented
by either State fully because both States are hostile to
at | east part of what the joint venture does.

CHI EF JUSTI CE ROBERTS: Well, let's say the
interest -- the dispute is really in effect between
conpany ABC in North Carolina and conpany XYZ in South
Carolina. | nean, do we -- we would not accept an
original action if they sued each other, right?

MR. BARTOLOMUCClI: No -- well, of course —-

CH EF JUSTI CE ROBERTS: Do we |let themjust
use the States as, you know, a facade to get into
this Court and have their dispute adjudicated here?

MR. BARTOLOMUCCI: No. As in Kentucky v.
I ndiana, if there are inproper parties in original
action, they -- they can be dismssed, but I think it's
noteworthy that the Court allowed the New Jersey
l[itigation to proceed with New York City as a party
def endant .

And Charlotte's position is truly
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i ndi stinguishable fromthe position of -- of New York
Cty in that action, with -- with the sol e exception
that Charlotte seeks to intervene, whereas New York City
was naned as a party defendant.

South Carolina invokes the principle that it
is the master of its conplaint, and we would agree with
that, in part. A plaintiff is the master of the
allegations in clains it seeks to nake, but a plaintiff
is not a master of the universe of -- of interests that
-- that may be affected by the lawsuit they have -- they
have brought. That’'s --

JUSTI CE SCALIA: Do you think the sanme --
the sanme test applies to the appropriateness of namng a
private party defendant, as you would urge for

intervention by a private party defendant?

MR. BARTOLOMUCCI: Yes. | think there would
be a very simlar analysis. | think that the question
whet her a proposed defendant -- and of course, you need

| eave fromthis Court to file an original action or to
name soneone as a defendant in an original action. |
think, in both cases, it raises the question: Is — is
this entity a proper party defendant or is the entity a
proper
i ntervenor?
| think it's a simlar analysis.
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JUSTI CE STEVENS: May | ask this question:

I n what respect does the relief sought against the city
differ fromthe relief sought against the State?

MR. BARTOLOMUCCI: In this respect, Justice
Stevens: The -- the conplaint prays for North Carolina
to stop authorizing the interbasin transfers being
carried out by Charlotte and the joint venture. But --
but Charlotte and the joint venture are the entities
whose primary conduct, if you will, would be affected by
that injunction. They are the parties who are carrying
out the interbasin transfers, and they would have to
stop those transfers if -- if authorization was
wi t hdrawn by North Carolina.

CHI EF JUSTI CE ROBERTS: Wuldn't it — would
it be surprising if the Special Mster recomrended that
all the issue that she was going to address was the
relative equitable apportionnent between North Carolina
and South Carolina, and even though South Carolina
wanted an injunction directed against the Gty of
Charlotte, that's up to North Carolina? North Carolina

can divvy up its water however it wants.

MR. BARTOLOMUCCI: | think it would not be
surprising if she came down -- if she were to cone down
wth a decree, it would not be surprising that -- that

it would deci de whether or not to allow Charlotte's
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interbasin transfers to conti nue.

Because that's -- that was nuch |ike what
was deci ded, for exanple, in New Jersey v. New York.
There was the proposed diversion of water to New York
Cty, and the Court there ultimtely entered a parti al

injunction that banned flows to New York City above a

certain level. So --
JUSTI CE SCALIA:  Well, in -- in deciding
what's equitable as between the two States, | guess the

-- the Court, ultimately, and the Special Master,
initially, wll have to deci de what uses of water by one
State or the other are not equitable uses --

MR. BARTOLOMUCCI: And, Justice Scalia --

JUSTI CE SCALIA: -- and go beyond what is
reasonable. So I don't see how you coul d deci de the
case w thout deciding whether especially particularly
massi ve uses are appropriate or not.

MR, BARTOLOMUCCI: Not just nassive.

There's -- it's no accident that South Carolina focuses
upon these interbasin transfers, because they inflict a
special injury, in South Carolina' s view.

The interbasin transfers take water out of
the river basin, and -- and so it doesn't cone back to
South Carolina within the basin. OQher types of uses of
wat er are non-consunptive, in the sense that the water
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can be treated and eventually gets to South Carolina
wi thin that basin.

But South Carolina has targeted these
interbasin transfers because they are entirely,

100 percent consunptive, in the sense that -- that once
the water has left the basin --

JUSTI CE SCALI A: Dead | osses to South
Car ol i na.

MR. BARTOLOMUCCI: -- it does -- it does not
conme back.

JUSTI CE BREYER: \What is the percentage,
approximately, of the river that flows into South
Carolina that the three intervenors account for?

MR. BARTOLOMUCCI: | don't think I have done
that math, Justice Breyer.

JUSTI CE BREYER Wl |, about.

MR, BARTOLOMUCCI: Yes. | can tell you that
Charlotte's authorizationis -- is 33 mllion gallons a
day.

JUSTI CE BREYER  CQut of what? CQut of what?

MR. BARTOLOMUCCI: Well, the flow of the
River -- the mninmumflow of the river, under the —

under the CRA is 1100 cubic feet per second, so
unfortunately you' d have to -- you’d have to convert from
cfs to --
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JUSTI CE BREYER: Well, | nean, do they
account for, like -- there’'s a certain anmount of water
in dispute. There are sone people who want to
intervene. Are the people who intervene -- do they
account nore like 1 percent of all the water that’s in
di spute, or do they account for nore |ike 50 percent?

That seens |like a pretty relevant question
to ne.

MR, BARTOLOMUCCI: Well, I -- it's a
significant proportion.

JUSTI CE BREYER  You nust have sone i dea.
MR, BARTOLOMUCCI: It’s a significant
proportion. It's not --

JUSTI CE BREYER. Well, significant — is
that nore |ike 3 percent, or is it nore |like 90 percent?
| mean, nobody has ever bothered to look at that in this
whol e case?

MR, BARTOLOMUCCI: Well, | haven't done that
calculation. | will say that they are significant
enough that South Carolina seeks a specific injunction
agai nst those interbasin transfers.

JUSTI CE SCALIA: And | guess it depends on
what you nean by the water in dispute. |If the main
gravanen of the conplaint is interbasin transfers, they
-- they occupy a huge proportion of that.
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MR, BARTOLOMUCCI: And as the Special Master
read it, IBTs are --
JUSTICE BREYER. Ch, that's -- | agree.
That's a good point, but -- so what percentage if —-
what percentage of the interbasin transfers do they
account for?
MR. BARTOLOMUCCI: Well, they represent,
actually, 100 percent of the interbasin transfers --
JUSTI CE BREYER  Ckay.
MR. BARTOLOMUCCI: ~-- being carried out.
JUSTI CE BREYER  So insofar -- so insofar as
what they are after is interbasin transfers, just what
Justice Scalia said is correct. These are the
i nterbasin transfer people.
MR. BARTOLOMUCCl: These are the -- the |IBTs
at issue.
JUSTI CE BREYER: That’s hel pful.
CHI EF JUSTI CE ROBERTS: Thank you, Counsel .
MR, BARTOLOMUCCI: Thank you.
CHI EF JUSTI CE ROBERTS: M. Browni ng.
ORAL ARGUMENT OF CHRI STOPHER G BROMNI NG, JR
ON BEHALF OF THE DEFENDANT
MR, BROMNING M. Chief Justice, and may it
pl ease the Court:

Let me turn to two questions that Justice

45

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

Scal ia asked M. Frederick, but | think his response
needs clarification fromNorth Carolina' s perspective.

The first question dealt with Maryland v.
Loui siana, and M. Frederick responded that that case,
in which 17 pipeline conpanies were permtted to
intervene -- according to M. Frederick, the States in
that case did not serve as parens patriae with regard to
those 17 pipeline conpanies. That is factually
incorrect. In that case, two of those pipeline
conpanies -- the M chigan-Wsconsin Pi peline Conpany was
a resident of the State of M chigan, one of the
conplaining States in that case, as well as the Nati onal
Gas Pipeline Conpany of Anerica was an Illinois
cor porati on.

CH EF JUSTI CE ROBERTS: Maryl and v.
Loui si ana invol ved a specific tax on specific conpanies,
and they were allowed to intervene. This is not that.
This is a question of how the equitable apportionnent of
the water is going to be, and North Carolina can do with
the water whatever it wll.

It strikes nme as very different than
Maryl and v. Loui si ana.

MR. BROMNI NG  Your Honor, in Maryland v.
Loui siana, that was a taxation case, a case that goes to

a fundanmental interest of the States, the power of
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t axati on.

JUSTICE SCALIA: D d -- did the decree only
apply to taxing these particular conpanies? Could the
-- could the State have taxed other conpanies after the
decree issued?

MR. BROMNI NG  Yes, Your Honor, as the
Plaintiff States were seeking to attack the Louisiana
tax at issue. So it would have general applicability.

CHI EF JUSTI CE ROBERTS: As -- as the
allocation would in this case, presunably.

MR. BROAWNING Well, | don't -- and that
gquestion --

JUSTI CE SCALIA: Is that yes or no? | --
you say yes, it would have general applicability.

MR. BROMNI NG  Yes, Your Honor. Yes,
Justice Scali a.

Your Honor, South Carolina has said that
this case is about consunption of water in toto. But
when you |l ook at their bill of conplaint, that is sinply
not the case. Wen you | ook at the question presented
in their leave for -- their notion for leave to file a
bill of conplaint, it starts out whether North
Carolina's interbasin transfer statute is invalid under
the Supremacy Cl ause of the United States Constitution.

And when you | ook at the allegations in the bill of
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conplaint, it is specifically focused on interbasin
transfers. It asserts that they are inequitable, and it
is seeking injunctive relief with respect to those
interbasin transfers. W --

JUSTI CE BREYER. Well, howis just this
involved? |I|s there -- because | am amazed that this is
now comng to ne for the first time. Al this case is
about is interbasin transfers and that you account for
100 percent of them you three. |Is that -- is that
right? Because | suspect in, like, 5 mnutes, sonebody
mght tell me it's not right.

(Laughter.)

MR. BROMNI NG  Your Honor, there are --
there are very few interbasin transfers.

JUSTICE BREYER. | -- that's not ny
guesti on.

MR. BROMNI NG  Yes. Yes.

JUSTICE BREYER | want -- I'mtrying —-
| ook, if Alaska sued California and the conplaint was we
want San Franci sco back, San Francisco m ght have a
right to intervene. But if it was about California
general ly, maybe they wouldn't.

So what | want to know is, what's the water
that is at issue in this conplaint and how nuch of the

water that is at issue in this conplaint do the three
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i ntervenors account for? That seens like a fairly
sinple enpirical question.

MR BROMI NG  Yes.

JUSTI CE BREYER: That's what |I'mtrying to
get the answer to.

MR. BROMNI NG  Yes, Your Honor. The -- the
two intervenors that have interbasin transfers account
for the vast majority of the water that is consumed as a
result of an interbasin transfer.

In the 2006 study that was done by Duke
Energy, the largest interbasin transfer is the Gty of
Charlotte at 9 mllion gallons per day. The second --

CH EF JUSTI CE ROBERTS: Counsel, ny basic
concern is that -- and I will let you finish if there is
nore to the answer. |'msorry.

Private parties are going to hijack our
original jurisdiction, and it was highlighted for ne
when | read your notion, the notion of private parties
for divided argunent. Your proposal was that they be
di vided 10, 10, and 10. You didn't even want to be
her e.

As they view the case and as you view the
case, it's got so little to do with the State that the
State didn't even want to cone here and argue the case.

MR BROMNI NG Well, Your Honor, that was an
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accommodation fromthe State of North Carolina with
respect to the intervenors.

CHI EF JUSTI CE ROBERTS: You thought their
participation here before this Court on a question in
original jurisdiction was nore inportant than yours, and
you represent the State.

MR. BROMNI NG  Your Honor, the intervention
motion directly affects each of these intervenors, and
they have a right to be heard with respect to that
i ntervention notion.

CHI EF JUSTI CE ROBERTS: Wy can't you
represent thenf?

MR BROWMNING \Well --

CH EF JUSTI CE ROBERTS: They are your
constituents. You are the State. You are com ng here
directly, not even going to district court, and you seem
to be ceding your sovereignty over to them

MR. BROMNI NG Your Honor, we do not believe
that we are ceding our sovereignty. Wth respect to
Duke Energy and the Catawba Ri ver Water Supply Project,
North Carolina does not and cannot adequately represent
their interests with respect to Duke Energy.

JUSTI CE SOTOVAYOR:  Wy?

MR. BROMNI NG  COkay, with respect to Duke
Energy: Duke is -- has 11 dans in North and South
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Carolina. As a result of those dans, Duke Energy

controls the flow of the river into South Carolina. As

JUSTI CE SOTOVAYOR: But you are going to
defend all of their interests as it affects North
Carolina, right? You are not incapable of protecting
their North Carolina interests.

MR BROMI NG  Your Honor, their
interests are inseparable, specifically with regard to
Duke Energy.

Duke negoti ated, over a period of several
years, a conprehensive relicensing agreenent, with
vari ous agencies of North Carolina, various agencies of
Sout h Carolina, and stakehol ders up and down this river.

As a result of that negotiated agreenent,
there was -- the CRA was put in place, which is
essentially a request that FERC issue a license in
accordance with the provisions of that agreenent.

That agreenment would set a m ninmum fl ow of
water into South Carolina that is nmuch, nmuch higher than
the previous license. Now, South Carolina has cone into
Court and has attacked that agreenent.

Duke has a very real and substanti al
interest with respect to that agreenent. But --

CHI EF JUSTI CE ROBERTS: What is -- what's
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the interest of North Carolina?

MR. BROMNI NG \Well --

CHI EF JUSTI CE ROBERTS: You are standing
there telling ne why Duke has an interest. Wat’'s North
Carolina's interest?

MR. BROANING  Your Honor, North Carolina
w Il defend these interbasin transfers, but with respect
to Duke Energy, we are not aligned with Duke Energy
because Duke has a very real interest in preserving --

CH EF JUSTI CE ROBERTS: So oppose their
i ntervention.

MR. BROMNI NG \Well, we believe that they
have a right to be heard because of their conpelling
interests that are affected in this case.

South Carolina is seeking to change the CRA,
to have a flow of water that is nuch higher than is set
out in the CRA. Although North Carolina supports --

JUSTI CE SOTOMAYOR:  Isn't it your interest
to -- to resist that?

MR. BROMNI NG  Yes, Your Honor. Not only
are we resisting that --

JUSTI CE SOTOVAYOR: And your interest is
to defend the CRA, right?

MR. BROANING  Your Honor, North Carolina
wi |l resist having South Carolina have a greater flow
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of water than --

JUSTI CE SOTOVAYOR: You haven't answered ny
questi on.

MR BROMING |'msorry.

JUSTI CE SOTOMAYOR: Is it in your interest
not to support the CRA?

MR. BROMNI NG  Yes, Your Honor. It is in
our interest because even --

JUSTI CE SOTOVAYOR: You would like -- you
would Iike, inthis litigation against the two States,
for the Special Master to undo the -- your obligations
under the CRA?

MR. BROMNING That will, ultimtely, be our
request in this case because South Carolina has attacked
t hat agreenent.

From North Carolina s perspective, South
Carolina is receiving much nore water under this
negoti ated agreenent than they could ever hope to
achieve in an equitable apportionnent action.

So at the end of the day, we will be asking
this Court to issue a decree that sets a flow of
water |ess than --

JUSTI CE SOTOVAYOR: So you are prepared to
tell us right now-- this is what you are saying to us:
W w il not represent the interest of Duke?

53

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official

MR BROAWNING We will not represent the
i nterest of Duke, given their --

JUSTI CE SOTOVAYOR: Are you prepared to say
the sane thing with respect to your city?

MR. BROMNING Wth respect --

JUSTI CE SOTOVAYOR: And to your -- and to
t he CRWSP?

MR BROMING Wth respect to the city, we
have said in our briefs that we will defend this
interbasin transfer. W believe that we will represent
the Gty of Charlotte with respect to that regard, but
we al so support their intervention notions because we do
not believe that it would result in theminpeaching the
interests of North Carolina.

And nore inportantly, the Special Master got
it right, that there is -- this is a specific attack on
the Gty of Charlotte and its unique interests. It is
seeking injunctive relief that will cripple the |argest
city in North and South Carolina.

CHI EF JUSTI CE ROBERTS: Well, if it's an
attack on -- if it's an attack on Charlotte, | would
expect the State to be standing there protecting it and
not feel that they can't do that w thout Charlotte,
itself, comng into the case.

MR BROWNING  Your Honor, we wll defend
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this interbasin transfer, but the fact of the matter is
injunctive relief is sought as against Charlotte, and
there is sonmething to be said for fairness in allow ng
that entity to be present in this Court.

JUSTI CE SOTOVAYOR: Are you --

MR. BROMNING  Now, turning --

JUSTI CE SOTOVAYOR: Are you prepared to say
that you are not adequately defending the interest of
t he CRWSP?

MR. BROMNI NG  Correct, Your Honor, that
that is an interstate entity. It -- its interests have
been expressly attacked, the interbasin transfer. South
Carolina singles it out in the bill of conplaint.

VWhat's nore inportant --

JUSTI CE SOTOVAYOR: You haven't answered ny
guestion. You said, with Duke, that you won't support

MR BROMNING Yes. W --

JUSTI CE SOTOVAYOR:  -- them Are you not
going to support this -- the joint venture in property?

MR. BROAWNING W -- we cannot represent the
interests of the joint venture. They have an interbasin
transfer, pursuant to the North Carolina statute for
Uni on County.

But what the conplaint doesn't disclose is
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that the other half of that joint venture also has an
interbasin transfer with respect to Lancaster County,
Sout h Caroli na.

So South Carolina can hardly attack the
Uni on County interbasin transfer while simultaneously
defendi ng the Lancaster County, South Carolina,

i nterbasin transfer.

JUSTICE G NSBURG Let's go back to the
guestion of couldn't the Special Mster receive the
informati on she wants if these three entities conme in as
am ci ?

Comng in as intervenors, they have ful
party status. They can engage in discovery. They can
protract the case. They can appeal any adverse
j udgnent .

Wy isn't the nost reasonabl e accommodati on
to say, well, we will listen to you, but we are not
going to give you full party status?

MR. BROMNI NG  Your Honor, if that were
the -- the standard, there would never be intervention
notions in any of these proceedings.

The fact of the matter is that these

entities have unique interests, and with respect to two

of those interests -- Duke Energy and the Catawba River
Wat er Supply Project -- their interests are not
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represented by either State.

All three of them have been expressly
attacked in the conplaint, and fairness dictates they
shoul d have an opportunity to be heard.

Thank you.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. Frederick, you have 2 m nutes.

REBUTTAL ARGUMENT OF DAVID C. FREDERI CK
ON BEHALF OF THE PLAI NTI FF

MR. FREDERICK: | have four points,
M. Chief Justice. First --

JUSTI CE SOTOVAYOR: Tell nme, are you seeking
injunctive relief out of any of the three intervenors?

MR, FREDERI CK: No. W seek an injunction
enjoining the interbasin transfer statute to the extent
it exceeds North Carolina' s equitable apportionnment. W
are here to get our fair share of the river vis-a-vis
North Carolina.

And Duke's CRA application expressly
disclainms any -- any ability to go into the interbasin
transfer. That's at page 20, footnote 14, of our notion
for leave to file exceptions.

The FERC has said it will not affect, in
giving its license, the equitable apportionnent action
now pendi ng before you.
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In Duke's CRA, at paragraph 39.9, it says it
does not affect State water uses. So the only issue
here is whether or not those expressed disclainers
shoul d be given effect when South Carolina is sinply
seeking to determ ne, as between the two States, the
rights.

JUSTI CE SCALIA: But it affects the
agreenment on which the license is based. The license
was based upon a very hard negoti ated agreenent anong a
nunber of entities.

MR. FREDERI CK: The |icense hasn't been
i ssued, Justice Scalia. It's still pending.

And that's what FERC has before it, and FERC
has said that the CRAwll not affect what license is
i ssued, but I want to go back to a fundanental --

JUSTI CE SOTOVAYOR: Are you willing to
concede that if whatever you ask for here affects that
license, once its issued, that then Duke's
intervention is proper?

MR. FREDERI CK: No, because the United
States can enter -- can affect the interests and
represent the interests of its |icensees.

Duke's interest is conpletely derivative of
the United States' power to confer a |license on an

energy producer. And the United States here is saying,
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no, they should not be allowed to intervene.

JUSTI CE SCALI A: | thought Duke said the
problemis not the United States -- so much the United
States granting a license. It's the license we

request ed was based upon a negoti ated agreenent anong a
nunber of entities, and that agreenent goes out the
w ndow once -- on the basis of this |awsuit.

MR FREDERI CK: The agreenment is a private
contract anong various water users, and it is no
different than the fact that all users of this river
wll be affected, one way or the other, by whatever
decree this Court issues, whether they are on the South
Carolina side or the North Carolina side.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

(Wher eupon, at 2:02 p.m, the case in the

above-entitled matter was submtted.)
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